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OKPEMI NIUTAHHS KJACHU®IKALII 3ACY[)KEHHUX
JO MMOKAPAHHA Y BUAI TIO3BABJIEHHS BOJII
HA MEBHUI CTPOK

YV emammi poszansnymo ocobnusocmi knacughixayii 3acyodceHux SAK 0OuH
3 enemenmie 3acobie eunpasnenns ma pecoyianizayii. Haeeoeno kpumepii nHaykos-
yie po32naody kaacugikayii 3acy0xiceHux y Micysx no30aeients 60 ma po3nsHymo
ocobucmicms 3104UHYSL T 3ACYOACEH020 OIS peanizayii yinell NOKaparts i3 3acmo-
CYBAHHAM COYIANbHO-NE0A20STYHUX | NCUXONOSIUHUX HABUUOK 6UO0pPY 6I0N0BIOHOL
MEMOOUKU NOBOOICEHHSL I3 3ACYONHCEHUMU.

Knrouoei cnoea: s3acyoosicenuil, npasosuii cmamyc, NOKapaHHs, Kiacupixayii,
VYCMAHOBA BUKOHAHHS NOKAPAHb, KPUMIHALbHE NPAGONOPYULCHHS, GUNPAGILCHHSL
ma pecoyianizayis.

IMocranoBka mpodaeMun. BumMoru eBpoiHTErpamiiHUX IPOIECiB
B YKpaiHi CTBOPIOIOTh HAJIGKHI YMOBHU JUIS aJanTaiiii 10 Cy4acHHX
€BPOMEHCHKUX CTaHJAPTIB Ta MPUHIIMITIB BUKOHAHHS KPUMIHAIBHUX
nmokapaub. OIHUM 13 BAKIHBUX HAIIPSIMKIB II€l JISILHOCTI € ONTUMI-
3aiii JlepaBHOT KpUMIHATBHO-BUKOHABYOI CITy»0u YKpainu (naii —
JKBC Vkpainu) ta 3a0e3rnedyeHHs JiSUIbHOCTI TEHITCHIIapHUX YC-
TaHOB 3 BUKOHAHHS KPUMIHAJLHHUX MOKAPaHb 3 YpaxXyBaHHSIM COLIi-
aNbHUX, CKOHOMIYHMX Ta ICTOPUYHHX 3MIH y jaepkasi. CborojHi
3acTapija CHCTEMa YCTaHOB BHKOHAHHS IMOKapaHb HE B 3M031 BHKO-
HYBAaTH 3aBIaHHs, sKi IIepel HEel0 CTaBUTh AepikaBa. Lle mepenbayae
HEOOXIAHICTH 3MIHH CaMOi CHCTEMH yYCTAHOB BUKOHAHHS IOKapaHb
Ta YMOB TPHMAaHHS 3aCyJDKCHUX, III0 CBOEID YEProw IMepeadayae
1 HOBITHIM migxix 10 Kiacudikallii 3acy/PKEHUX iX IMEePBUHHOMY
Ta BTOPUHHOMY PO3IIOALTY.
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AHati3 HaykoBHUX myoJikamii. [Ipodaemui aciekt pedopmy-
BaHHS KPUMIHAJIbHO-BUKOHABYMX TPABOBIJIHOCHH 1 BIIPOBAJKCHHS
MDKHApOJIHUX CTAHAAPTIB 3aTBEPPKCHHS IIPABOBOTO CTATYCy 0COOH,
10 BigOyBae IMOKapaHHs, PO3TJILgaind Taki HaykoBii, sk: K. A. As-
tyxoB, O. M. banaypka, 1. I'. boratupwos, 1. B. bonnap, A. O. I'a-
naii, T. A. Jleaucosa, O. M. /Ixyxa, C. B. 3muBko, 1. B. IBanbkoB,
O. L. Isanbkos, O. I'. Kon6, I. M. Konorys, O. 1. Kicnos, O. B. JIu-
conen, B.TI.Ilasmo, P.M. Ilinsucouskuii, M. C. I1y3upnos,
A.T. Ileperynos, A. B. Capuenko, A. X. Crenanmok, C. P. Taries,
O.T. Tkauenko, M. 1. Xasponrok, C.B. Ilapiok, O. O. lllkyTa,
JI. I1. lllymua, O. C. ABopceka, J. B. SIrynos, 1. C. fkosens ta iH.
OpnHak MeBHI MUTaHHS 3aXKCTy Ta peaji3alii mpaB yB sS3HEHUX 0OCi0
JIOC1 TUIIAIOTHCS HE BUPIIICHUMH.

MeTo10 CTAaTTi € aHATI3 KPUTEPIiB KIacH]iKallil 3aCy/DKEHHX Ta 1X
3HAuUEHHS U1l BU3HAYECHHS M BUIy YCTAHOBH BiIOYBaHHS NMOKAPaHHSL.

Buknax ocHoBHoro marepiany. KpumiHaibHO-BHKOHaBYE 3a-
KOHO/IaBCTBO HE po3risifac kiacuikamilo 3acy/DKeHUX SK OIUH
3 OCHOBHHUX €JIEMEHTIB, 10 BIJIMBA€E HA 3aCTOCYBAHHS JI0 HUX OCHO-
BHHX 3aCO0IB BUIIPaBIICHHS Ta pecorfiamizamii. TumM gacom pocsr-
HEHHS METH CTaHOBJICHHS 3aCy/DKEHUX Ha HUISX BUIPABIICHHS CYT-
TEBO YCKIAJHIOEThCSI 0O€3 ypaxyBaHHS B TIepiof 3IiliCHEHHS
KapaJlbHO-BHIIPABHOTO TPOLIECY TiJl Yac BiNOyBaHHs MOKapaHHS pi-
BHSI COIIAJILHOI Ta MOPAJIbHOI 3aHEI0aHOCTI OUTBII-MEHIII OJHOPI-
HUX X rpyn, Oe3 ypaxyBaHHS IXHbOTO B3a€EMHOIO BIUIMBY OJIMH
Ha oxHoro. CaMe 3a MpaBHJIBHOI KJIacHQiKalii 3acyKeHUX Kpale
pealizyeTbes PUHIUI 1HIWBILyaTi3aii BiIOBIaIbHOCTI, Ha BiJl-
MIHY BiJl IHIIIUX 3aXO0JIiB BIUIMBY HA HUX.

Bigomo, 110 po3BUTOK Oyab-sSKOI JTIOJAWHY, a 3aCyIKEHOI 0c00-
JMBO, 0araTo B 4OMY 3YMOBJIEHO ii CIUIKYBaHHSAM 3 HIIMMH Tpes-
CTaBHUKaMH coriymy. Tomy, BpaxoByloUH Ty OOCTaBUHY, 1[0 BYH-
HEHHs 3JIOYMHY HaifyacTilie 3yMOBJIEHE KOHKPETHOIO >KHUTTEBOIO
CHUTYalli€l0 Ta COIlyMOM, B SIKOMY IepeOyBa€ BHHHHMA, HEOOXiTHO
y mpolieci BUKOHaHHS TOKapaHHs mifgiOpatu Homy Take KOJlo CIij-
KyBaHHS, sIKe Oy/e CHOpHUATH HOro CTaHOBJIEHHIO Ha IUISIX BUIPAaB-
JICHHS, 8 HE, HAaBIAKH, BUKIHMKAJIO O Yy HbOIO NMPAarHeHHsS BUMHHUTH
MeHiTeHniapauid a0 MOCTIEeHITeHIIapHUI PeLUANB.
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VY mporieci BUKOHAHHS MTOKapaHHs, 0COOJIMBO TAKOTO MOKApaHHS
K TI030aBJICHHSI BOJIi, (DOPMYETHCS OCOOMCTICTH 3JIOYMHIS B IOPHU-
JUYHOMY 3HaueHHi mboro moHATTA. Ocoly, sika BUMHUIA KpUMi-
HaJbHE TPaBOMOPYIICHHS, MOXXHA PO3TIIIATH K «0co0y 3JIOYMH-
15D 3 MOMEHTY HaOpaHHSI OOBUHYBAJIBHUM BUPOKOM CyIy 3aKOHHOI
CHJIH 1 JI0 3HSTTS 3 HBOTO cyauMocTi. OJHaK y HayKoBiil Ta my0i-
HUCTUYHIN JiTepaTypi HalidacTime miJ OCOOUCTICTIO 3MOYMHLS PO-
3yMIIOTh 0Ci0, IO 1€ TUIBKH MiJ03PIOI0Th Y BUMHEHHI KpUMiHAIb-
HOIO TPABOMOPYIIEHHS, 3aJ0BrO0 10 Cyday, SKAH Moxe abo
BHIIPABJATH MiJICYHOr0, a00 3BUILHUTH BUHHOT'O BiJ] KpUMIHAIBHOI
BiJIMIOBi1aJIbHOCTI, 3aCTOCYBaTH 3a0X0YYBaJIbHI HOPMH 1 TUM CaMHUM
3aXMCTUTH 0co0y, SKa BUWHWIA KPUMiHAJBHE MPaBOMNOPYIICHHS,
BiJI CTaTyCy 0COOM 370YMHIISL.

VY KpUMiHAJILHOMY 3aKOHOJABCTBI PO 0c00Y 370YMHIIS HIeTbes
JIMIE y 3B’S13KY 3 IPU3HAYEHHSM MTOKapaHHS Ta HOr0 BUKOHAHHSIM.

TakuM YMHOM, TIJIBKH TICIII BUHECEHHS! OOBUHYBAJIBHOTO BUPO-
Ky CyJy MOX€ UTHCS PO 0CO0Y 3JI0YUHIIS B IOPUINYHOMY 3HAUCHHI
I[bOT'O MOHSITTS, TIOB’S3aHOT'0 31 3MIHOO HOr0 MPaBOBOIO CTATYCY.

OcCoOHCTICTh 3JIOUMHIIA 1 3aCyIKEHHUIM — HE 30BCIM TOTOXHI T10-
HATTA. 3acymKeHa ocoba € AOTH, AOKH II0A0 Hel BUKOHYETHCS TOW
Yy IHIIMA 3aXiJl KPUMIiHAJIbHO-TIPABOBOIO XapakTepy. 3IIOYHHIIEM
0co0a BBaKAETHCS JI0 3HATTS 200 MOTalICHHSI CyJUMOCTI.

OCOOHCTICTh 3JIOYMHIII — IOHATTSA COLIaIbHO-IICHXOJIOTIYHE,
TUTIONOriYHe. BOHO XapakTepu3yeThcs CYKYIHICTIO 1HTETPOBaHHX
OCOOMCTICHMX O3HAaK JIIOAWHH, SKa BUMHHIIA 3JI0YHMH, COLIAIBHO
3HAYYIIMX HEraTUBHHUX SIKOCTeH, chopMOBaHUX y ioro B3aemomii
MiJ] 4aC CIUIKYBaHHS 3 IHIIMMU JOABMH. SIK BIZIOMO, B TOBEMIHII
Oyab-sIKO1 JIIOJIMHY, 1 3710YWHENb HE € BUHITKOM, BU3HAYaJIbHE 3HA-
YeHHSI MalOTh He O10JIOTiUHI SIKOCTI, a COLiaJIbHO 3yMOBJICHI HaBHY-
KM, TIOTJISJH, IIHHICHI Opi€HTaIlil, CBITOrNIsAA. MU NpHETHYEMOCH
JI0 TIOTJISITy HAYKOBIIIB, SIKI BBaXKAIOTh, 110 HE Ma€e 0Ci0, (aTaibHO
MPHUPEYCHUX CTATH 3JOYMHIIIMU 32 CBOEIO O10JIOTIYHOIO MTPUPOOIO.
Xou ¢ 3a3HAYUTH, 1110 HE MaJIO i MPUXUIBHUKIB aHTPOOIOTYHO-
o MiJX0Ay B 0C00i 3710YMHI, 3ampononoBaHoro Yezape JlomOpo30
[1, c. 68].

M TakoX MOTOKYEMOCS, IO COLIalIbHO-TICUXOJIOTYHA CTPYK-
Typa OCOOHCTOCTI, IKy YacTille Ha3uBaIOTh AHTHCYCHUIBHUM CITPS-

9
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MyBaHHSIM, OOYMOBJICHA BIJIMBOM HE JIMIIE€ 30BHIIIHIX MPUYHH,
a i IEBHOIO CBOEPIIHICTIO CaMOr'o 1HIUBIA.

CaMe TOMY 3aCyIDKEHUX HEOOXIIHO PO3MOJIUISTH IO BiAMOBIiJI-
HUM YCTAHOBaM 1 PO3AUIMTH iX TaKUM YMHOM, LI00 MakCHMAalbHO
BpaxyBaTH ICUXOJIOTTYHY CYMICHICTh OCi0, SIKI MarOTh CIiJIBHE MPO-
KMBaHHs, pOOOTY Ta MPOBEAEHHS 4Yacy, TOOTO pO3OMTH Ha OilbII-
MEHII OJHOPIAHI TPYIH, 3 YpaxyBaHHSIM TOTO CEPEAOBUINA, B SKOMY
BOHHU OyIyTh yTPUMYBATHUCh 1]l Yac BiIOYBaHHS MOKAPaHHSL.

Bextepes 0. }0. 3BepHYyB yBary Ha Te, 110 BUBYEHHS OCOOHMC-
TOCTI Ma€ TepenyBaTy MeHITeHIiapHOMY BIUIMBY Ha Hei Ta TPOHU-
KaTd y BCl JJaHKH BUIIPaBHHUX YCTaHOB, 3a0€3ME€UyI0UM BUPIIICHHS
3aB/IaHb:; a) MPABWJIBHOI KJIacu(ikallii 3aCy/DKCHUX Y MEXKax OJHIel
BUITPAaBHOI YCTAaHOBH; 0) BCTAHOBJIEHHS BiAMOBITHOTO PEKUMY KOXK-
HOI KaTeropii 3acy»KeHnX; B) pO3yMHOI OpraHizaiii TpyZ0BHX MPO-
IIECIB; T) JAOIUILHOT IOCTAHOBKH MIKLIBHOT Ta MO3ANIKUIBHOT po00TH;
JI) TPaBWILHOTO OONIKY pPe3yJbTaTiB IEHITEHIIApHOTO BILIUBY;
€) MiJBUIICHHS MEAarorivHoi KBamidikailii nmpamiBHUKIB MEHITEHIII-
apHOI YCTaHOBH [2, c. 46].

[IpoGmema BCEOIYHOrO BUBYCHHS OCOOMCTOCTI  BHHHOTO
JI0 CIIPSIMYyBaHHsI MOr0 O KOHKPETHOI YCTaHOBU BUKOHAHHS IIOKa-
paHb aKTyaJibHA W y Hallli JIHI.

Came mokapaHHS y BHJI 11030aBJICHHS BOJII Ha TEBHHH CTPOK,
BHUKOPHUCTOBYIOUH KJIacU(piKallifo 3aCyPKEHUX, PO3KPHBAE CBOIO TIO-
NBiliHYy CyTHICTB. BoHa mosirae, 3 oHOr0 OOKY, 110 y Oe3rnocepe-
HbOMY 3JiMCHEHHI Kiacu]ikallii 3aCy/DKCHUX BiJI0Opa)xaeTbes Aep-
KaBHHH NPUMYC, 3 IHIIOTO, IO caMe mpouec GopMyBaHHS OLIbII-
MEHII OJHOPIAHUX TPYMN 3aCy/KEHHX MAKCUMAalbHO IMOKIUKAHUH
CHPUATH IX CTAHOBJICHHIO Ha IUIAX BUIIPABJICHHS Ta PecoIliaii3aiii.

Le nepenbayae 3HaHHS 1 3aCTOCYBaHHS MPAKTUYHO COIIAJIbHUX,
MearorivHuX, MCHXOJOTIYHUX Ta IHIIMX KPUTEpiiB Kiacudikamii
3 METOI0 BHOOpPY BiAMOBITHOI METOAMKH MOBOKEHHS i3 3acCyIDKe-
HUMH, IO OyAe MO3UTHBHO CIPHUSATH MPAKTHYHINA peaiizamii mijen
MOKapaHHA.

Knacudikanito 3acykeHUX MOXKHA BHU3HAYUTH SIK 3aCHOBaHE
Ha 3aKOHi, BUMOIaX MCUXOJIOTIi Ta MEJaroriku, a TaKOX MPaKTHKH,
IO CKJIAJIacs, MoJiT 0ci0, M030aBACHUX BOJI 3TiJTHO 3 BUPOKOM CY-
Ny, Ha OUThII-MEHII OAHOPIAHI TPy 32 O3HAKAMH PIiBHS COLiaJIb-
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HOI (y 3B’SI3KY 3 TUM, LIO0 NMPABOBI HOPMH € YaCTHHOIO COL[iaJIbHMX)
Ta MOpaJbHOI 3aHeN0aHOCTi iX OCOOHMCTOCTI, a TaKOX PiBHS CycC-
MiJIbHOT HEOE3MEeKH 1 MOTHMBIB BUMHEHOIO HUMH 3JI0YMHY 3 METOIO
iXHBOTO PO3IITFHOrO TPUMAHHS SIK Y PI3HUX YCTaHOBAaX BHKOHAHHS
MOKapaHb, TaK 1 BCEPEANHI HUX B OKPEMHUX JIOKATBHUX Ta CTPYKTYp-
HHUX JUIBHHALX.

[IpaBwibHA HayKOBO OOIpyHTOBaHa KJIACH(iKallis 3aCyKEHUX
3MaTHa CIPUATH JOCATHEHHIO WiNed Ta 3aBlaHb KpUMiHAJIBHO-
BHKOHABYOI CHCTEMH: BHIIPABJICHHIO Ta pecoliaizamii 3acyIKeHnx,
3armo0iraHHI0 BYMHEHHS| HOBHX 3JI0YMHIB SIK 3aCyIKCHUMH, TaK
1 IHIIMMU 0Cc00aMH, PETYITIOBAaHHIO MOPAAKY Ta YMOB BHUKOHAHHS
1 BifOyBaHHS [OKapaHb, BU3HAYCHHIO IPABOBOTO CTaTyCy oOCiO,
SIK1 yTPUMYIOTBCSI B MICIISIX HECBOOO/IH.

CreriaIbHUMU TUISIMHU KJlacu(ikaliii ocio, 0 SKUX 3aCTOCOBaHE
MOKapaHHs y BUJI 1M030aBJICHUX BOJI HAa MEBHUHN CTPOK, €: 3armo0i-
TaHHS MOXKJIMBOMY HETaTWUBHOMY BIUIMBY PI3HHX TPYH 3aCyIKEHUX
OJlHa Ha OJHY, a TAaKOX 3amo0iraHHA HEraTHBHOMY BIUIMBY 3acy-
JDKEHHX 3 YiTKO BUPaKEHOIO KPUMIHAIBHOK aHTHCOLIAIBHOIO T0-
3ULIEI0 Ha 1HIINX 3aCy/KEHHX; 3MEHILIEHHS BILUTUBY KpUMiHAJIHHOT
CYOKyJIbTYpH Ha OCOOHMCTICTh 3aCy/KEHOro; 3a0e3reucHHs Oe3med-
HUX YMOB TepeOyBaHHS B YCTaHOBaX BUKOHaHHS MOKapaHb; MO0Y-
JI0Ba palioHaJIbHOI, Cy4acHOI CUCTEMH YCTaHOB BHKOHAHHS IOKa-
paHb; opraHizallisi OXOPOHH Ta HATJISAY 3aCy/DKEHUX 3 ypaxyBaHHAM
BUMOT Teopii pi3nyHOi Ta AMHAMIUHOI Oe3MeKn; BU3HAUCHHS METO-
JIB Ta MPUMOMIB 3JIICHEHHS COI[IaJIbHO-BUXOBHOI'O BILIUBY Ha 3a-
CY/DKEHHX 3 ypaxyBaHHs BUMOI' Teopii JUHaMi4HOI Oe3MeKu; opra-
Hi3alis BUPOOHUYOro TPOLleCYy B YCTAHOBAaX BUKOHAHHS MOKapaHb
B MOEJHAHHI 13 3aJy4eHHSIM 3acyDKEHUX JI0 3arajJbHOOCBITHBOTO
Ta npogeciiiHo-TeXHIYHOro HaBuaHHs [3, c. 95].

[lpoMy THUTaHHIO MPUALIAETHCS 3HAYHA yBara i MiKHAPOAHUM
JOKYMEHTaM y Tally3l 3axXucTy mnpaB JiroquHu. Tak, €Bporeinchbki
B’S3HUYHI mpaBwiaa B pemakmii 2021  poky mepeabadaroTh,
IO YB’SI3HEHI 32 MOMKJIMBOCTI PO3MILIYIOTBCSl Y B’SI3HUISX, pO3Ta-
HIOBaHMX MOONM3Y iXHiX OyIMHKIB a00 Micllb collianbHOl peadimiTa-
wii. [Tig yac po3noainy TakoX MarOTh OpaTH JI0 YBard BUMOTH IOJI0
MPOJIOBKEHHS KPUMIHATBHUX PO3CIiAyBaHb, O€3MeKH Ta 3aXHUCTY,
aJIo TOro * HEOOXIJHICTh 3a0€3MEeUYeHHs BiIMOBIIHUX PEKUMIB
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JUTS BCIX B’SI3HIB. 32 MOMKIIMBOCTI 3 YB’SI3HEHUMHU CJTiJ] KOHCYJIBTYBa-
THCSA TIOAO IXHBOIO IOYATKOBOT'O PO3MOAUTY Ta OYJIb-SKOro IO-
JAJTBIIOTO TICPEBEACHHS 3 OJIHIET B’ I3HUILI JI0 1HIIION.

VB’s13HeH1 3a3BHYail pO3MILIYIOTBCS MPOTITOM HOYi B 1HIUBILY-
aIbHUX KaMmepax, 3a BUHATKOM THX BWMAJKIB, KOJIHM JUIA HUX Tepe-
Ba)KHO CITaJbHE MICIlE€ B OJHINA KIMHATI.

[Tix yac yxBanieHHs pillleHHS MPO MOMILIEHHS YB I3HEHUX Y Tie-
BHI B’SI3HUII 200 y MEBHI YaCTHHM B’SI3HUIII HAJIGKHUM YHMHOM Bpa-
XOBYETBCSI HEOOXiHICTh YTPUMAaHHS il BAPTOO: MiJICHIZHI OKPEMO
BiJl 3aCy/XKEHHX; YB’SI3HEHI YOJOBIKM OKPEMO BiJ >KiHOK; MOJOAi
J0pocIi yB sI3HEH1 OKpEMO BiJI JTITHIX B’sI3HIB [4].

Jist 3iiCHeHHS 3a3HAYCHUX 1UIeH HEOOXiTHO peTeIbHO BUBYATH
JaHi po 0co0y BHHHOTO 3 MOMEHTY MPUTATHEHHSI HOTO 10 KPUMi-
HAJIBHOI BI/IMOBIAJILHOCTI Ta B TIEPioj] BUKOHAHHS MTOKApPaHHs, 0C00-
JIMBO Ha eTalli po3MoJily HOro Mo yCTaHOBaX BUKOHAHHS IIOKapaHb.

3acymKkeHi B ycTaHOBaX BUKOHAHHS TIOKapaHb 3MYIIeHi epedy-
BaTH y CYCHUIBCTBI c0O01 MOMIOHMX uM OCi0 mie OuUThI 3aHen0aHUX
y COLliaTlbHOMY Ta MOPaJIbHOMY PO3YMiHHI, HE BPIBHOB)KEHHX €MO-
[iifHO, 1 caMe I[€ TaK YK IHAKIIE HEraTUBHO BINIMBAE HA HHX.
1106 He momyctuTh abo, TOYHIIIE, 3BECTH 1O MIHIMyMY TajiHHS
COIliaJIbHOI 0COOMCTOCTI 3aCyJKEHOr0 B YMOBAX 130JIs11i1, HEOOX1/1-
HO TMOMICTUTH HOTO B YMOBH, IO ONTHMAalbHO BPaxOBYIOTb HOTO
IHTEepecH Ta MCUXOJIOTIYHI 0COOIMBOCTI OCOOMCTOCTI.

dopmanbHUil, MOBEPXOBUH, mMiaxix 10 kinacuikamii 3acymke-
HUX, CIUJIbHE MPOKUBAHHS TCUXOJOTTYHO HECYMICHHUX 0ci0 suiie
MOCHITIOE HAsIBHI Y BUHHOTO BIIXWJICHHS! EMOIIMHOTO Ta COIiajbHO-
ro TUIAHIB, YCKIIQJHIOE HOro nepeOyBaHHS B yCTAHOBI BUKOHAHHS
MOKapaHb, MPOTUCTABJIIOYN WOT0 SIK 1HITUM 3aCyJKEHUM, TaK i aJi-
MiHicTpalii ycTaHOBU. A IIe 3pEITOI MPHU3BOAUTH A0 3HMKEHHS
eekTUBHOCTI BUTIpABIIEHHS 1 pecolianizalii, 3pOCTaHHs MEHITeHIIi-
apHOrO Ta MOCTMEHITEHI[IapHOTO PelMINBY Ta IHIIUX HEraTHBHUX
HACJTIKIB.

3acymKeHi B yMOBaxX YCTaHOB BUKOHAHHSI MOKapaHb, KPiM 3acy-
JDKEHHX, SIKI YTPUMYIOThCS y BUIPABHUX KOJOHISX MaKCHMAaJIbHOTO
piBHS Oe3mekd i3 TPpUMaHHSIM B YMOBax MPUMIIIEHh KAMEPHOTO TH-
My, MPOXHBAIOTH CHUIBHO, IO Tependadae piBHY MOXKIUBICTH
y CHUTKYBaHHI B KOJIEKTHBI 3aCyIDKEHUX OAMH 3 ofHUM. Came ToMy
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HeoOXiaHO, o0 GopMyBaHHS KOJIEKTHBY 3aCyHKEHHUX BiIOyBajocs 3
ypaxyBaHHSIM [IPaBOBUX, COLIAILHUX Ta ()i3i0IOTIYHIX KPUTEPIiB, IO
0a3yl0ThCSl Ha JIOCATHEHHSIX CY4acHOI MEIUIIUHU, TICUXOJIOTIi, Te/a-
TOTiKHM, COLIOJIOTii, MPaBOBHX Ta IHIIMX HAayK, a TAKOXX BPaXOBYIOTh
MPaKTHKY PO3IUTLHOTO TPUMAHHS 3aCyDKEHHUX Y PI3HUX KpaiHax.

Hns Toro, mo0 YHEMOMJIMBHUTH BIUIMB OIHHX 3acy/PKEHHX
Ha IHIIMX, 3MEHIINTH BIUIMB i€papxii 3acy/KEeHUX Ha iX TOBEAiHKY,
a TakoX 3 METOI e(pEeKTHBHOTO 3aCTOCYBaHHs MPUIOMIB TOBO-
JDKEHHS 13 3aCyPKEHHMH, AOUUIHHO (POPMYBATH MOPIBHSHO HEBEIH-
Ki iX TpyIH 32 BUPOOHUYO-IOOYTOBUM MPHHIIMIIOM, PIBHS COLialib-
HOi HEOE3MeKH, 3 YpaxyBaHHSIM IICHXOJOTIUYHOI CYMICHOCTI pi3HUX
oci0. 3Bu4YaiiHO, B ifeami 3 KOXHOI TPYIOI 3acyMKEHUX Mae
3a CrHelialbHO CTBOPEHOIO JJISi HUX MPOrpaMol0 MPaIlOBATH OIUH
CHIBPOOITHUK (TICHXOJIOT, TIEaror, COIliaIbHUMA MPAIliBHUK).

3 MeTol0 BU3HAUEHHS KPUTEPiiB, 3a SAKUMHU 3IIHCHIOETHCS Kia-
cudikamis 3acymxenux, l. B. bogaap ta C. B. Laprok Bucynymm
BJIacHUI BapiaHT. Bka3zaHi BUeHi y cBOIX Mpalsx, MPOBIBIINA JOCTi-
JOKEHHSI Cy4aCHHMX MIAXOIB J0 Kiacu(ikaiii 3acyIKeHuX, 3arpo-
MOHYBaJIM TaKy Kiacuikarito:

1. ComianbHo-neMorpagiyai O3HaKH: CTaTh, BiK, OCBiTa, HasB-
HicTh podecii, coniaabHUX 3B’ A3KiB, MaTepiajbHe CTAHOBHUIIIE.

2. ConianbHO-pOIbOBI 03HAKH, SIKI XapaKTEPU3YIOTh CTAHOBHUIIIE
ocobu B iepapxii 3acykeHuX, (OpMaIbHUX Ta MaJuX HeQOpMaib-
HUX Tpynax.

3. KpuMmiHaIbHO-BUKOHABYI O3HAKH, $IKi BapTO pO3TIISAATH
y IBOX (hopMax: siKi MEPeAyIOTh 3JIOYMHHIM MOBEIHIN 1 MOBEIAIHKA
0cOOM B MOMEHT BUMHEHHS 3JI0uMHY. J[0 HHMX CIiJi BiHECTH, IO-
Tepiie, CTapJIeHHs 3aCyLKEHOT0 JI0: BCTAHOBJIEHOT'O 3aKOHOM TOpSiI-
Ky BUKOHAHHA 1 BiIOyBaHHS TOKapaHHs, CYCHUTLHO KOPUCHOI Tpaili,
COI[iaJIbHO-BUXOBHOI POOOTH, 3arallkHOOCBITHBOrO Ta TMpodeciiiHo-
TEXHIYHOTO HABYAHHS; TO-ApYyre: MOTHBU 3JIOYHHY, XapakTep
Ta CIPSIMOBAHICTh TIOCSTaHb, OJHOOCIOHMI YW TPYMOBWI XapakTep
3JI0YMHHOI JiSUTBHOCTI, PSI0BA UM OpraHi3yroya poiib IPH TPYIOBOMY
3JI0YMHHOMY MOCSITaHHI, cTaTTsi KpuMiHanbHOro Kojiekcy YkpaiHu.

4. MopaJlbHO-TICHXOJIOTi4HiI 03HaKu. J[0 HUX CITijl BIIHECTH: CBITO-
TJIsiT, IIHHICHI Opi€HTAlli], IHTEJIEKTyaJIbHI O3HAKH, EMOIIiNHI 0COOIMBO-
CTi, BOJILOBI O3HAKH, IICUXI1YHI aHOMAJTiT, piBeHb moTped [5, . 44-45].
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[Ipore BapTo 3a3HAaYNTH, IIO B iX MpalsiX HE BKa3yBaJIUCH iHII
Kputepii kmacudikamii 3acymkenux (ix kmacudikaliss cTBOpeHa
3 METOI0 JIOCIIKEHHs 0ci0, AKi BKe BiIOYBalOTh MOKapaHHS B ycC-
TAHOBAaX), SIKi HEOOXiJHI BpaxOBYBaTH il Yac BH3HAYECHHS 3acy-
JDKEHOMY BUJY YCTAaHOBH BUKOHAHHSI TOKapaHb, a came:

— 3a CTaHOM 3JI0POB’SI: OKPEMO BiJl 37I0POBHX 3aCyIDKEHUX Y JIKY-
BAIPHUX YCTaHOBaX BHKOHAHHS TOKAapaHb IIOBWHHI, SIK TPaBHUIIO,
YTPUMYBATHCS 3aCYIDKEHI, XBOP1 Ha aJKOrOJi3M, HAPKOMAHII0, a TAKOXK
CTPaXJIAIOTh Ha TICUXIYHI PO3JIaJiy, 10 HE BUKIIOYAIOTH OCYJHOCTI,
OKpEMO Bijl IHIINX 3aCy/KEHUX TTOBHHHI YTPUMYBATUCS Y BUTIPABHUX
yCTaHOBax 0COOM, XBOpi Ha TOKCHMKOMAHIIO, XBOpPI Ha BIIKpUTY Gopmy
TyOepKyJIb03y Ta iHII iH(eKIiiTHI 3aXBOPIOBAHHS;

— 3a ()OPMOIO MMPOBHHHU: OCOOH, 3aCY/DKEHI 3a 37I0YMHH, BUMHEHI
3 HEOOCPEKHOCTI, YTPUMYIOThCS OKPEMO BiJ] OCi0, SIKi BUYMHHIIU Ha-
BMHUCHI 3JI0YHHU;

— 3a KUIBKICTIO 3aCy/DKEHHS A0 T030aBieHHsS BOJi: OKpEMO
YIPUMYIOTBCS OCOOM, BIIEpIIE 3aCyJKEHI J0 TM030aBJICHHS BOII,
Ta 0co0U, SIKi paHille BKe Big0OyBaiu mo30aBIIeHHsI BOJI;

— 3a CTYNEHEM TKKOCTI BUMHEHOTO 3JI0YMHY: OKpPeMO BinOy-
BaIOTh TOKAapaHHSA OCOOM, SAKi BUMHMIM HETSOKKI 3JIOYMHHU, TSDKKI
Ta OCOOJIMBO TSDKKI 3JIOYHHU;

— 32 BHJOM IOKapaHHS: OKPEMO YTPUMYIOTHCSI OCOOHU, SIKHMM
MPU3HAYCHO JOBIUHE TM030aBJICHHS BOJi, BiJ 0CI0, 3aCymKEHUX
70 1030aBIIEHHS BOJIi Ha TIEBHUH CTPOK;

— 3a TPOMAJITHCTBOM: 3aCY/PKEHI 1HO3EMHI I'POMAJITHU Ta 0COOU
0e3 rpoMaasHCTBA YTPUMYIOTHCS, SIK MIPAaBHIIO, OKPEMO Bija rpoma-
JIIH HalIOl JIepKaBy;

— 3a XapakTepoM poOOTH JI0 3aCyIDKEHHS: 3 METOI0 HaJlaHHs 0e3-
MeKH 3acy/HDKEHHX KOJHIIHIX MPAIiBHUKIB CYIiB i TPaBOOXOPOHHUX
opraniB KpumiHanbHO-BUKOHaBUMI KojeKC YKpaiHu mepenbadae
JUIS HUX PO3ZLUIbHE TPUMaHHS Bifl IHIIMX 3aCy/PKEHUX, IPOTE B TaKi
BUIIPaBHi KOJOHIT MOKyTh OyTH HampaBJjieHi i iHII 3aCyIlKeHi;

— 3a MicleM BiOyBaHHS M030aBIIEHHS BOJi: 3aCyKEHUI A0 MO-
30aBJIeHHsI BOJIi BiIOyBa€ BeCh CTPOK MOKapaHHS B OfHINA BUIPaBHIH
Yy BHMXOBHIM KOJIOHII, SIK MpPaBWJIO, B MEXaxX aJMIHICTPaTUBHO-
TEPUTOPIATBHOI OJUHUII BiJIOBIIHO J0 HOr0 MiCUs MPOXUBAHHSI
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70 3aCy/KEHHST a00 MicCIsl MOCTIHHOTO MPOXKWBAaHHS POAWYIB 3acy-
JKeHoTO [6].

SKmo po3risiaTH MeHiTeHiapHy cucteMy SmnoHii, To i xapak-
TEPHOIO PUCOI0 € PO3BUHEHA IudepeHiianis mo30aBieHHs BOI, 3a-
CHOBaHa Ha Kiacu(ikaiii 3acy/pkeHuX. YCi 3aCy/DKEH1 10 1m030aB-
JIEHHS BOJI1 HaJXOJSTh CIIOYATKY JI0 IIEHTPIB Kiach(ikaiii, 3a1eKHO
BiJl pe3yJbTaTiB SIKOi BOHM MOXYTb OyTH CIpsSMOBaHi B TIEHITeHIia-
pHi ycraHoBH [uisi: 1) 0ci0 3 HE3HAUHUMH 3JIOYMHHUMH HaXWJIaMu;
2) oci® 3 OUIbII PO3BUHEHUMH 3JIOUMHHUMH HaXWJIaMu; 3) 1HO3EM-
HUX TpoMajsiH; 4) 0ci0, TepMiH MOKapaHHs SKUX MEPEBHINYE BiCiM
POKiB; 5) 0ci0, MOOIIINX ABAAUSATH POKiB; 6) ICUXIYHO HEMOBHO-
HiHHKUX 0ci0; 7) 0ci0 3 pi3HUMH 3aXBOPIOBAHHSIMU 1 (DI3WYHUMH Ba-
namu Ta iH. [IpoBigHMM 3acO000M BHIIpaBIECHHS B TIOpMaxX BBaXKa-
€Tbcsi  (Qi3uuHa Tpals yB s3HEeHHX. [Ipanst oOpraHi3oBYe€ThCsS
Ha OCHOBI TOJIO’KEHBb TPYOBOTO 3aKOHOJIABCTBA (8-TOAMHHUK poOo-
4ynii 1eHs npu 44-ro. pododomy THxkHI) [7, c. 178].

[HIIMM KOPUCHHMM JOCBIZIOM € TPaKTH4YHI HAaBUYKU Bemukoi
BpuraHii, o periaMeHTyI0ThCS CKIaIHOI0 CYKYIHICTIO HOPMATHB-
HO-TIPABOBHX aKTiB. /[0 YMHHUX 3aKOHIB CJIiJI BIIHECTH 3aKOH PO
Tiopmu 1952 p., 3akoH npo kpumiHanbHE paBo 1967 p., 3akoH mpo
KpuMiHaibHE npaBo 1977 p., 3aKoH PO KpUMiHATBHO-KapHi 3aMaxu
1981 p., 3akoH Mpo MOMILiIO0 1 AOKa3W MO KPUMIHATBHUX CIIpaBax
1984 p., 3akoH mpo KpuMiHaIbHy poctulito 1988 p., 3akoH
Mpo KpuMiHaibHYy ocTHLIO 1991 p., 3akoH Mpo KpUMiHAJIBHY IOC-
tunito 1993 p.

Ha npuknazi neHTpaibHUX MEHITSHI[IAPHUX YCTAHOB, IO TOTi-
TSI0Thes 3a piBHsAME Oesneku (A, B, C, O), B AKHX YTPUMYIOTBCS
3acy/KEH1 3aJIeKHO Bifl MEBHUX KIacH(iKalliiHUX KPUTEPIiB.

o xateropii A HalexaTh YB’sS3HEHI, BTeua sSIKHX Oyia O myxe
HeOe3MeuHoI0 sl CyCcnijbcTBa. BOHM MOBHHHI TIepeOyBaTH B yMO-
Bax HaMBHIIOTO PiBHS O€3MEKH, 3a SKUX BTeda HeMOXJuBa. [loTeH-
HiaJIbHUMH YB’S3HEHHUMH KaTeropii A € ocoOH, SKi BUMHWIN: TSDK-
KWl 3JI0YUH, 30KpEMa CEKCyallbHWUM, 3JIOYMH TPOTH JITEH;
norpaOyBaHHsI i3 3aCTOCYBAaHHSIM HACHJILCTBA; 3JIOYMH 3 BHKOPHC-
TaHHSIM BOTHeEMaNbHOI 30poi; 30poiiHe morpaOyBaHHs (Tpodeciiini
3JIOYUHIN); TSOKKUH 3JI04MH, TIOB’sS3aHUN 3 HAPKOTUKAMU, 3I1HCHE-
HUH OJHUM 3 WIEHIB KPUMIHAIBHOI IPYyIH; TEPOpPH3M abo 3JI0UYUH,
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OB’ sSI3aHUIA 3 OQIIIITHOI TAEMHUIICIO; OYIb-SKUH 3JI0YMH, 33 SKHIi
BHHECEHUI BUPOK BiIOYBaHHS MMOKapaHHA CTPOKOM MoHas 10 pokiB.

Ho xateropii B Hanexath yB’si3HEHi, 0 TPUMAIOTHCS B TaKUX
yMOBaX, 3a SIKHX BTe4a HaJ3BHUaiiHO yckmangneHa. [{o kareropii B
HaJeXaTh yB’s3HEHI, MomnepeaHii abo ocTaHHiil CTPOK BUPOKY SKHX
nepeBuiye 10 pokiB, abo Ti, ki CKOITK Oy/Ib-5Ki JIBa BUJAU 3 TaKUX
3JIOYMHIB: OCTaHHIH 3JI04MH — BOMBCTBO, HACUJIbCTBO, CEKCYaIbHUI
3JI0YHH, Mi/ANaN, BBE3CHHS 1 pO3MOBCIOIKEHHS HAPKOTHKIB; TONepe-
IHIA — CeKCyalbHHMH 3J04MH; BTeYa 3 TIOPMU 3aKPUTOrO THUITY
a0o Bij Mmoinii; monepeaHiin abo OCTaHHIN 3JI0YMH 31 CTPOKOM BH-
POKy TOHaJ 7 POKiB. SIKII0 BUMHEHHI OJMH 3 TepepaxoBaHuX 3J10-
YHHIB, YB SI3HEHOTO PO3NOUISIOTH Y Kareropito C.

Jo miei kaTeropii HajeXxaTh TaKOX YB’S3HEHI, K1 B CHITy CXUJIb-
HOCT1 JI0 3A1MCHEHHS BTEYl HE MOXYTb TPUMATHUCS B yMOBax Bil-
Kputoro pexumy. Hanexnicte o xateropii C Ttakox mependadae
BUMHEHHSI OJJHOIO 3 TaKWX 3JIOYUHIB: MOMEPEAHIA 3JI0uMH OyB
MOB’SI3aHUM 3 MigmanoM abo pO3MOBCIOPKEHHSIM HapKOTHKIB; BTe4a
a00 MopyIIeHHs perJaMeHTalil i yac B3sATTS Ha MOPYKH abo Mpo-
TATOM BIJITYCTKU JOAOMY 332 OCTaHHI 5 poKiB. AOO JBOX 3 TaKHX
3JI0YMHIB: OCTaHHIA — HETSHKKHH 3JI0YMH, MOB’SI3aHUH 13 3acCTOCY-
BaHHSIM HAaCWUIIbCTBA; OYIb-SIKMHA 3 TMOMEPEeIHIX — HACHIbHHIIBKUI
3JI0YHH, 10 IPU3BIB 0 TIOPEMHOIO YB’SI3HEHHS! CTPOKOM MoHa] 12
MICSIIiB; OCTaHHIM BUPOK JIO 11030aBJICHHS BOJII Ha CTPOK, IIO Mepe-
Buiiye 12 micsiris [8].

[Ile moxHa OaraTo HAaBOJUTH MPUKJIIAAIB, TPOTE i3 BUKIAAEHOTO
BHUIIIE 3pO3yMLJIO, IO 1 B iHIIMX KpaiHax MPUALIIETHCA 3HaYHA yBara
Kiacudikanii 3acCy/PKeHUX 1 1€ JIOBOJI BaXKIIUBUI IMPOIEC i BU-
MpaBJeHHsl Ta pecolianizamii 3acy/KEHOro, SKHH YTPUMYETbCS
B yCTaHOBaX BUKOHAHHSI TOKapaHb.

BucnoBku. CydacHa cucteMa BU3HAU€HHS BUJY yCTaHOBH BU-
KOHaHHS TOKapaHb B YKpaiHi (Tak 3BaHa MepBUHHA Kiacudikaiis)
no0yJoBaHa Ha TIEBHUX KIacH(iKaliiHUX Ipymnax, ki 34e01IbIIoro
CIHMPAIOThCS Ha TSDKKICTh BUMHEHOT'O KPHMIHAJIBHOTO MPaBOMOpY-
LICHHS Ta Ha TonepenHi cyauMocti. BropuaHa knacudikaris mic-
TUTh yKe Oinbn ocobucticHi kputepii. Lls cucrema kmacugikamii
HaM JIiCTaiach I1¢ 3 PaJsSHCHKOTO COI3Y 1 KapUHAIBHO HE 3MIiHFO-
Bajack. Bona Oyna mokiMKaHa MiHIMI3yBaTH HETaTHMBHUH BILJIMB
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OJIHMX 3acy/[UKEHHX Ha IHIIMX B yMOBax BiJIOyBaHHS MOKapaHb
y npHUMilIeHHsaX OapauHoro Tumy. L{s cucrema 3acrapina. 31 3MiHOO
YMOB TPUMaHHS 3aCy/PKEHHX BOHA [TOBHHHA 3a3HATH KapIUHAIBHUX
3MiH 3 ypaxyBaHHSM CY4aCHOTO NEHITCHI[IAPHOTO JOCBIy Ta BUMOT
JOKYMEHTIB y chepi 3aXUCTy MpaB JIOIUHH.
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CERTAIN ISSUES OF THE CLASSIFICATION
OF CONVICTS SENTENCED TO IMPRISONMENT
FOR A SERTAIN TERM

Classification of convicts as one of the main elements affecting the application
of the main means of convicts’ correction and resocialization is considered in the
article.

Criminal’s identity, their personality, social and psychological structure are
examined in the article. The criteria of penitentiary influence that ensure the
solution of the goals and tasks of the Criminal and Executive System, are also
given. The authors note that the classification of convicts can be defined as based
on the law, the requirements of Psychology and Pedagogics, as well as the practice
of dividing persons deprived of liberty according to a court verdict into more or
less homogeneous groups based on the level of social and moral neglect of their
personality, as well as the level of social danger and motives of the crime
committed by them for the purpose of their separate detention both in various penal
institutions and within them in separate local and structural precincts. Special
objectives of the classification of persons sentenced to imprisonment for a certain
period of time are given, such as: preventing possible negative influence of different
groups of convicts on each other, as well as preventing negative influence of
convicts with a clearly expressed criminal antisocial position on other convicts;
reducing the influence of the criminal subculture on convict’s personality, ensuring
safe conditions of stay in penal institutions; construction of a rational, modern
system of penal institutions, organization of convicts’ protection and supervision
taking into account the requirements of the theory of physical and dynamic
security, etc. The authors considered the European Prison Rules that specify the
requirements for the separate detention of different categories of convicts, taking
into account their safety and protection, as well as the corresponding regime.

Key words: convict, legal status, punishment, classifications, penal institution,
criminal offense, correction and resocialization.
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OKPEMI ACIIEKTH BJOCKOHAJIEHHS ITIPABOBOI'O
PEI'YJIFOBAHHS KIHOJIOI'TYHOI'O
3ABE3IIEYEHHS I[EP)KABHOi
KPUMIHAJIbHO-BUKOHABUOI CJ1YKBU YKPATHU

YV cmammi euceéimneno pesynromamu amanizy HOPpMAmMuHo-npasosoi 6asu 3
numans nPOMuoii He3AKOHHOMY 00i2y HAPKOMUUHUX 3AC00i8 MA NCUXOMPONHUX
pedosurn ma 3anponoOHO6AHO 6HECEHHA 3MIH | OONOBHEHb 00 HOPpMAamueHo-npasoeux
axkmis u4000 3AKOHO0ABY020 6pecyNo6aArHs NUMAHHA 6UKOPUCMAHHA CJZV()IC506MX
cobak I cneyianvbHux cobaxk 3 NOULYKY HAPKOMUYHUX 3AC00i8 Ma NCUXOMPONHUX
peuosun y JIKBC Vkpainu. Poskpumo ocobausocmi KoMIIEKIMYSAaHHS ma ni02omo-
6KU KIHOJIOSIHHUX KOMAHO.

Knrouoei cnoea: npasose pecyniosanns, 3anobicanus, KiHono2iune 3abesne-
YEeHHA, OpecupyeaHHﬂ cneuiazzbnux co5a1<, ycmaHoeu 86UKOHAHHA NOKAPAHb, 34Cy-
00iCeni, HaPKOMUYHI PeYOBUHU.

MocTranoBka nmpodaemu. /o ocHoBHux niieir Crpaterii pedo-
pMyBaHHS TIEHITeHIiapHO1 cucTeMu Ha mepion 10 2026 poky BigHe-
CEHO, B TOMY WYHCJi, 3a0e3ledeHHs HaJSKHOrO pIiBHI Oe3meku
Ta IPABOMNOPSIKY B YCTAHOBaX BUKOHAHHS IMOKapaHb Ta CIITUYUX
i3onaropax [1].
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3 MeTOl BUKOHAaHHSI MOCTABIICHUX MijJeld KepiBHUUTBOM Jlep-
KaBHOI KpUMiHaAJIbHO-BUKOHABYOI c1yk0u Ykpainu (nami — JKBC
VYkpainu) BH3Ha4YCHI 3aBIaHHS KiHOJOTIYHOI CITy»KOHW, cepen SKUX
OKpeMOi yBaru 3aciyrOBY€ 3aJyd€HHS MOJIOJALIMNX IHCIEKTOPIB-
KIiHOJIOTIB 31 CIIy>)kOOBHMHM cO0aKaMM JI0 aKTUBHOI ydacTi B orepa-
TUBHO-PO3IIYKOBUX 3aX0Aax i3 3amo0iraHHs Ta PO3KPUTTS 3JI0YH-
HIiB, PO3IIYKY Ta 3aTPUMaHHsI 3JIOYMHLIIB, BUSBICHHS HAPKOTUYHHX
3ac00iB, TICHXOTPOITHUX PEUOBHH a00 iX aHAIOTIB YW HIIUX OXLyp-
MaHJIMBHX 3aC00iB, OTJISIIY MICI[b BIPOTiHOI CXOBaHKU 3JIOYMHIIIB
1 BIpOT'iIHOTO 3HAXO/XKEHHS 3aX0BaHMX peuei 1 MpeaMeTiB, 110 MpH-
3HaYajgucs Ui BUMHEHHS 3J04MHY, 3a00pOHEHi sl B)KHWBAHHS
Ta BUKOPUCTAHHS 3aCyJDKCHUMH, a TaKOX 3a0e3TeUeHHs MOCTiHHOT
TOTOBHOCTI 1X JUII BUKOHAHHS CIIY»KOOBUX 3aBJaHb [2].

He3akoHHe niepeMillieHHs] HAPKOTUYHHUX 3aCO0IB Ta TICHXOTPOI-
HUX PEYOBHUH JI0 YCTAaHOB BUKOHAHHS MOKAapaHb Ta CIIYHX 130JI4TO-
pie JIKBC Ykpainu 3IifiCHIOETBCS, SK TPABUJIO: Yepe3 MEepPCOHA
JAKBC VYkpainu; B mocuiikax Ta mnepefayax; B TPAaHCIOPTHUX 3aCO-
0ax, MO 6’icodcaoms, NePeKUOAHHIM HA MEPUmMopio Mmouyo.
I3 mocBigy poOOTH IHIINX TPAaBOOXOPOHHUX BiIOMCTB MOYKHA KOHC-
TaTyBaTH, L0 MPAaKTHKa BUKOPUCTAHHS coOaK AJs BUSBICHHS Hap-
KOTUYHHX PEYOBHH € JOBOJi ycmimHow. Came TOMY 3aCTOCYBaHHS
ciy00BHX cobak 3 METOI0 OOPOTHOM 13 MPOHUKHEHHSIM 3a00poHe-
HUX TpeIMeTiB, BUPOOIB Ta PEYOBUH JI0 YCTAHOB BUKOHAHHS TOKa-
paHb € aKTyaJIbHUM HampsMoM poOOoTH KiHosoridaoi ciyx6u JJKBC
Ykpainu.

OTxe, 3 METOI MOKpPAIICHHS SKOCTI OIVISJI0BOI POOOTH Iepco-
HaJIOM YCTaHOB BHKOHAHHS MOKapaHb Ta ciimuux i3onstopis JKBC
Vkpainn, a TaKoK IMiJBHUINEHHS e(EKTUBHOCTI y IPOTUIIT HE3aKOH-
HOMY 00Ir'y HApKOTHYHUX 3aC00IB Ta NMCUXOTPOITHUX PEUOBUH iCHYE
HEOOXI1JTHICTh MPABOBOI'O BPETYJIFOBAaHHS BUKOPUCTAHHS CIYKOOBUX
co0ak 3 MOMYKY HAapKOTHYHUX 3aC00IB Ta MCUXOTPOITHUX PEUOBHH.

AHaJi3 ocTaHHIX XOCTiMKeHb i my0Jikaniii CBiTYUTEL TIPO Te,
0 OKPEeMIi aCIeKTH MiJrOTOBKM Ta BHUKOPUCTAHHS KIHOJIOTTYHOTO
MEePCOHAITy Ta JAPECUPYBaHHS CIY»KOOBUX COOaK BiJIOMCTBa PO3TJIsi-
nmamucs B HaykoBux mpaipgix O. B. Bunorpaga, A. M. [lomentoka,
0. M. €Bcradiesoi, B. C. CemtokoBa. Ilpobmemu mnporuzii Hesa-
KOHHOMY 00Ir'y HapKOTHYHUX 3aCO0IB Ta TICHMXOTPOITHUX PEUYOBUH
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BucBiTiaeHo y mnpansx O. M. Bopuckosceskoi, €. O. [maakosoi,
M. 1. Makcumenxko, B. X. flpmaka. 3a3HaueHy mnpoOneMaTHKy BH-
BUQJM Ta JOCHIJDKYBalu Taki NpeicTaBHUKM Akajemii JlepkaBHOI
meniteHiiapaoi  cayxo6bu, gk 1. B. bogmap, C. B. 3muBko,
M. C. Ilysupsos, C. B. Llapiok, O. I1. Illepemera Ta iH.

[Ipore mo3a yBaror HayKOBIIIB 3aJUINAIOTHCS MUTAHHS MPaBO-
BOTO BPETYJIOBaHHS ACIEKTIiB, MOB’S3aHUX 3 MPOTUIIEI0 HE3aKOH-
HOMY O0IT'y HapKOTHYHUX 3aCO0IB Ta TICUXOTPONHUX PEUYOBUH
3a JJONOMOTO0 MiAroToBJIeHNX crenianbHux codbak JJKBC Ykpainu.

MeTo10 CcTATTi € PO3MIIA] OKPEeMHUX HaNpsMIB yIOCKOHAJICHHS
MPaBOBOr0 PETYJIOBAHHS KIiHOJOTIYHOrO 3a0e3nedeHHs [lepxaBHOl
KpUMiHAJIBHO-BUKOHABUOI CITY)kKOU Y KpaiHu.

Buknan ocHoBHOro Matepiany pociaimkenns. Y 3akoni Ykpa-
fau «[Ipo 3axoau NMPOTHIIIT HE3AKOHHOMY 00Iry HAPKOTHUYHUX 3aCO-
0iB, TICUXOTPOITHUX PEYOBHH 1 MPEKYpCOPiB Ta 3JI0B)KMBAaHHIO HU-
MHU» 3a3HAuYeHO, IO MPOTHIII0 HE3aKOHHOMY O0Iry HapKOTHUYHHX
3ac00iB, ICUXOTPOITHUX PEUOBHH 1 MPEeKypcopiB 3aiiicHIOI0Th MiHi-
CTEpCTBO BHYTpIIHIX cripaB Ykpainu, Ciyx0a Oe3neku YKpaiHu,
I'eHepanbHa mpokypatypa Ykpainu, [lepkaBHUI MHTHUN KOMITET
VYkpainy, [lepkaBHa NMPUKOPAOHHA CITy»)0a YKpaiHu, EHTpaIbHUIA
OopraH BHKOHAaBYOI BIaJuW y cdepi OXOpPOHH 300pOB’S YKpaiHH
Ta iHII OpraHW BHKOHABYOI BJIAaJM B MEXKax HAJaHUX IM 3aKOHOM
MMOBHOBaXeHb [3].

3 nornsay B. CenrokoBa, skuii y CBOill HayKOBii poOOTi MPOBIB
aHaJIi3 3aKOHOJIABYOI0 MiAIPYHTS KIHOJOTIYHOrO 3a0€3ICUeHHSI BU-
KOHaHHS 3aBJjaHb 3a MPU3HAYEHHSIM Ta 3ayBakKMB, 11O 3 ypaxyBaH-
HAM crienn}iku mpaBoOXOpOHHOI cdepH IisTBHOCTI KiIHONOTTYHUX
MiZAPO3AUTIB 11 HOpMATHBHE BPETYJIIOBAHHS 3aBXIu Oyje Haiedek-
THUBHIIIUM CIIOCOOOM HAaJIaTOJHKEHHS OUIBIIOCTI CKIIAAHUX KOMi31ii-
HUX TIUTaHb [4, c. 364].

Takox B. CentokoB Haronomrye, mo crarts 19 3akony Ykpainu
«[Ipo JlepxaBHYy KpUMiHAJIbHO-BHKOHABUY CIYXOy YKpaiHu» BH-
3HAUa€ HEBMUEPITHUHN TepelniK mijcTaB 3acrocyBaHHs. Lls HOpMa
€ OJJaHKETHOK 1 BiJICKMJIA€ JIO0 1HIIMX HOPMATUBHUX aKTiB, IO MO-
KyTh PO3IIUPUTH TEPENTiK TaKUX MIJICTaB Ta nmopsiaky. Ha Hamy my-
MKy, B HOPMAaTHBHOMY JOKYMEHTi, L0 BH3HAYaE€ CTaTyC OpraHy
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a00 ciryk0u, BapTO OUIBII MOBHO BU3HAYATH MOPSJIOK Ta MiJCTABU
3aCTOCYBaHHs CIIy»)K00BHX cobak [4, ¢. 183].

Orxe, JIKBC Ykpainu, sk opraHy BUKOHABYOI BJIaJiH, CIIij 3a-
KOHO/IaBYO BPETYNIOBATH acHeKTH, MOB’S3aHi i3 MPOTHUIIEI0 He3a-
KOHHOMY 00Ir'y HapKOTHYHUX 3aCO0IB Ta TICHMXOTPOITHUX PEUOBUH
3a JIOIIOMOTOI0 CITY’)KOOBHX CO0OaK BiJJOMCTRBA.

ABTOpY TIPOIOHYIOTH HA 3aKOHOJABYOMY PiBHI BU3HAYMTH 3aBJaH-
HSl, JIO SIKMX TIOBUHHI OYTH ITi/ITOTOBJIEHI CITY>K00Bi cOOaKH BiZIOMCTBA.

Ha namy mymky, Bukopucranus ciyx6oBux cobax JKBC Vk-
paiHu Mae 3a0e3MeuyBaTh peai3allilo TaKuX 3aB/IaHb:

— MOCHJICHHSI OXOPOHH yCTAaHOB BUKOHAHHS MOKapaHb, CIiAYMX
i3omsTopiB IKBC VYkpainuy;

— PO3IIYK Ta 3aTPUMaHHS 3JIOYMHIB, SKI BUNHIIIN BTEUY 3-I11]] Ba-
PTHU, BUSBJICHHS OCI0, SIKi CXOBAJIMCS Ha 00’€KTaX, IO OXOPOHSIOTHCA,
a00 y BaHTaXxax;

— OIJIsiT aBTOMOOLUIBHOTO, 3aJTi3HUYHOIO TPAHCIIOPTY, 00 €KTIB yC-
TaHOB BUKOHAHHS MOKapaHk Ta chigunx i3omsitopi JJKBC Ykpainu;

— y4acTh y MPUITMHEHHI MACOBHX 3aBOPYIICHB;

— Y4acTh Y aHTHTEPOPUCTUYHUX 3aX0aX;

— 3a0e3neYeHHs TIepeMillleHHs 3aCYIKeHUX;

— oruisif ocib Ta X 0cOOMCTHX peueil 3 METOI0 MOITYKY Ta BUSB-
JIEHHSI HAPKOTHYHHX 3ac00iB, TICUXOTPOITHUX PEYOBHUH, BUOYXOBUX
pEeYOBUH, CTpienbKoi 30poi i Goenpunacis TOILIO.

B ycraHoBax BUKOHAHHsS MOKapaHb Ta CIITYUX 130JIATOpax
JKBC VYkpainu 3a KOXXHUM MOJIOIIUM THCIIEKTOPOM-KiHOJIOTOM
3aKPIILTIOETHCS OJIMH CITYy)KOOBUI cobaka, y pasi ciryx)00Boi HE0O-
XiTHOCTI 32 HUM MOXYTh OYyTH 3aKpillieHi i Aekinpka cobak. 3 Me-
TOI HAOyTTSA HEOOXiTHUX 3HAHb, YMiHb Ta HABHYOK MOJIOAIIMX iH-
CHEKTOPIB-KiHOJIOTIB Ta iX co0ak, 1110 MarTh MEBHY CIeIialli3allito,
HaNpaBJIAIOTh HA MiATOTOBKY 10 TepuUTOpiajJbHO BiJOKPEMIIEHOTO
BiyiiieHHs: «XMenbHUIbKaA (inmis Axanemii [lepkaBHoi nmeHiTEHITia-
pHOi ciayxOm» (mami — 3akiaj OCBITH), OCKUIBKM BHUKOPHCTAHHS
B yCTaHOBaX BHKOHAHHS MOKapaHb Ta chimumx izomstopax JKBC
VYkpaiHu He MIroTOBICHUX CIY)X00BHX CO0aK Ta 3a HEe MpU3HAYEH-
HSIM 3200pOHSETHCS.
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HeoOximHuMH yMOBaMHM KOMIIJIEKTYBaHHSI KiHOJIOTIYHHX KO-
MaH]| 3i creliaJbHUM CO0aKOK0 3 TONIYKY HAPKOTUYHHX 3aC00iB
Ta TICHXOTPOITHMX PEYOBHH, Ha TyMKY aBTOPCHKOTO KOJIEKTHBY, €:

— OakaHHS TPAIIOBATH 31 CIIY>)kKO0BUMHU cOOaKamu 3a crieriati-
3aIli€Io;

— ciyx0a B opranax Ta ycraHoBax JIKBC VYkpainu He MeHIe
3 pokis;

— HasBHICTh POQECiitHOT MArOTOBKH 3 PO3IIYKOBUM COOAKOIO;

— MIArOTOBKa 31 CIyXO0O0BOi KIHONOrII y BIIOMYMX 3aKJiajax
ocBiti 36poitanx Cun Ykpainu, MiHicTepcTBa BHYTPIIIHIX CHpaB
VYkpainu ([epxaBHa npukopaoHHa ciayx6a, Harionanena ['Bapis,
HarionansHa mominisi, [lepxaBHa ciayx0a 3 HaJ3BUYAWHUX CHUTYya-
1iil) Ta IHIIUX MPABOOXOPOHHUX OPraHiB Ta BIJIOMCTB.

Kpurepismu Binbopy city’>k00BHUX co0ak JI0 KIHOJIOTIYHOI KO-
MaH/IM €: MIPUPOJPKEHE MPAarHeHHs 0 TPU 3 alopTYBAIBHUM Tpe.-
METOM, y HalllOMy BHUMAJKy 1 HOro mOBEIIHKOBA PEaKIlis mijx Jac
MOLIYKY 1 BUSIBIICHHI OBUHHA OyTH (hiKCOBaHA HUIAXOM OOraBKy-
BaHHs, 3aBMHPAHHS (CIHaHHS, YKIaJaHHs, CTOSHHS) COOAKH, CXHIIb-
HICTh JI0 pOOOTH YyTTSIM, BiJICYTHICTh peakilii Ha 30BHIIIHI TOapa3-
HUKH, JIOSUIBLHICTE 0 JIIOEH, coIfianaizoBaHa MOBEMiHKA. [ 0MOBHUM
METO/IOM MiJATOTOBKH CITY’KOOBHX CO0aK J0 CHelialbHOI CIIYX0H €
MPOBEIEHHS MOCTIZOBHOT'O IPECUPYBaHHL.

VY mnpotieci apecupyBaHHS CIyx)O0BOro coOaKd MOJIOJIIIMNA iH-
CIIEKTOP-KiHOJIOT BHUCTYyMa€e sIK Cy0’€KT, a CiIy)KOOBHiA cobaka sk
00’€eKT 11bOTr0 nporecy. OaHaK ApecupyBaHHs — II€ HE TPOCTO BILIUB
cy0’exTa Ha O0’€KT, 1€ MEeBHA B3aEMOJis, PE3YIbTAaTOM SIKOTO 1 €
3aJaHa TOBeliHKa. TakuM YMHOM, MOKHA 3a3HAYWTH, IO JIPECUPY-
BaHHS — I¢ WUIECIPSIMOBAaHUKA Ta TOCTIIOBHUN BIUIMB JFOJUHH
(IpecupyBaibHHKA, HAYKOBO-IEIATOTTYHOTO CKany kKadeapu KiHO-
norii, QirypaHTiB) Ha co0aKy 3 METOI0 BHPOOJIEHHS HEOOXiAHOTO
yMoBHOro pediekcy. CyTHICTh ApecHpyBaHHS MOJSITrae y BUPOO-
JeHHI B co0aku yYMOBHUX pe(ieKkciB (HaBUKIB), HEOOXiTHUX
JUISl KepyBaHHSI HOTrO MOBEAIHKOIO MPH 3aCTOCYBaHHI B YCTaHOBAaX
BHKOHAHHS TOKapaHb Ta ciuiguux i3omaropax [IKBC VYkpainu.
B ocHOBI npecupyBaHHS JIEKHUTH pedIeKTOPHA TEOPis, yYEHHS TPO
BHUIIY HEPBOBY JisUIBHICTH Ta €BOJIOLII{HE PO3YMIHHS €IHOCTI Opra-
Hi3My ¥ 30BHIIIHBOT'O CEPEIOBHIIA.
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[TinroToBka cimyx00BHX cobak 3AIHCHIOETHCS 32 BU3HAYEHOIO
CHCTEMOI0, III0 Ha3MBAETHCS METOIUKOIO JpecupyBaHHs. Bona mic-
TUTh CYKYITHICTh METOIB i MPUHOMIB, 1110 3aCTOCOBYIOTHCS B MiATO-
TOBIII cO0aK Tiei abo iHmIOI mopoau [5, c. 81].

BupoOiieHi 1 3akpiruieHi mij yac qpecupyBaHHs Jii 3a0e3mneuy-
I0Th CIIYXHSIHICTh (IMCUUILIIHY) COOAaKH 1 TOTYIOTh HOTO IO BHUKO-
HaHHS CIy00BHX 3aBIaHb. Y TPOIIECI JApECUpPyBaHHS JpECUpyBa-
JHHUK BIUJIMBAa€ Ha IMOBEHIHKY cOOaku 1 3MiHIOE i B OaxaHOMY
HanpsiMi. ToOTO rOJIOBHOIO METOKO JAPECUPYBaHHS, K (DOPMU Miro-
TOBKH CIIY’)KOOBOr'0 c00aKH, € BUPOOJIEHHS HABUYOK Ta 3/110HOCTEH,
HEOOX1THUX JUIS TOAAJIBIIOrO 3MiHCHEHHS POQECIHHOT AisUTbHOCTI
MOJIOJIIIIMM 1HCIIEKTOPOM-KIHOJIOT'OM 13 BUKOPHUCTAHHSAM CITY»KOOBO-
ro coOaKH.

BapTto 3a3HaunTH, 1m0 APECUPYBaHHS CIELiaIbHUX co0aK 3ii-
CHIOETBCS 32 PO3POOJICHOI0 METOJHMKOIO 13 3arallbHOrO KypCy Jpe-
cHpyBaHHS (HaBHKIB CIyXHSIHOCTI) Ta CHELIaTbHOTO Kypcy IpecH-
pyBaHHS (MIpUBYaHHA COOAK 0 OTJISAY TPAHCIIOPTHHUX 3aC00iB, BaH-
Taxy, Oaraxy, BaJli3, MOCWJIOK, OaHJepoJied, 0ci0; MICIEeBOCTI i
MpHUMIilIeHb, AU(epeHIIifoBaHHs (BUOMPaHHS) IIyKaHOI PEYOBUHH))
Ta PO3PaxoBaHO Ha 3amaM’ ATOBYBaHHsS CO0akow iHQopmaii
PO OKPEMH 3amax HapKOTHYHOTO 3ac00y Ta MCHUXOTPOIMHOI pedo-
BUHU — 3a1axy, SKuii BiH Haaaji Oy/ae IIyKaTH.

HpecupyBaHHs CITy)KO0BHX co0ak 3 MOIIYKY HAPKOTHYHHUX 3a-
cO0IB Ta IICUXOTPOITHUX PEUYOBHH € MIJIKOM 3aKOHHUM, aje moTpedye
HACTYITHOTO 3aKOHO/IaBYOT'0 BPETyJIIOBaHHS.

[ToctanoBoto KaGinery MinictpiB Ykpainu «I[Ipo 3aTBepmxeH-
Hs [lopsiaKy BUKOpHCTAHHS HAPKOTHYHHUX 3aC00IB 1 TICHXOTPOMHHUX
PEUYOBUH I Yac JAPECUPYBaHHSA CIY:KOOBHX co0ak Ui PO3LIYKY
Takux 3ac00iB 1 PEUYOBMH» BU3HAYCHO MEXaHI3M Iiepesadi, nepese-
3€HHS, 3aCTOCYBaHHsS, 30€piraHHs, BIAMYCKY, BEJCHHS OOJIKY
Ta 3HUILIEHHS BUJIYYEHHX 3 HE3aKOHHOTO 00iry HapKOTHYHHUX 3aco-
01B 1 ICUXOTPOITHUX PEUOBHH, 110 € PSUYOBUMH JIOKA3aMH, SIKi BUPO-
KOM, YXBaJOI YM YyXBalol Ccyay abo IIOCTaHOBOIO CIIiTY0r0
abo0 MpOKypopa PO 3aKPUTTS KPHUMIHAIBHOIO MPOBAIKCHHS BHUPI-
HICHO TiepelaTH OpraHaM, yCTaHOBaM, 3akianam Jlep:Knpukop-
noucnyxou, CBY Ta [lepkmutciyxOu, HaBYaIbHUM 3aKiajaM
MBC, opranam i miaposainam HanionansHol mominii, mo 3abe3re-
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YyI0Th APECHPYBAHHS CIY>KOOBUX cOOaK JUIsl PO3IIYKY TaKHX PEvO-
BHH 1 TOBUHHI MaTH JIIIIEH3110 Ha TPOBAPKEHHS BiJIIOBIIHOTO BUIY
JISIBHOCTI, mependadeHoi 3akoHoM Ykpainu «[Ipo nineH3yBaHHS
BHJIIB TOCIIOAaPCHKOT JisIILHOCTI» [6].

Ha namy nymky, HeoOximHo ponoBuuTH 1110 [loctanoBy Kaoi-
Hery MinicTpiB YkpaiHu Ta BKJIIOUMTH A0 BH3HAYEHOTO IMEPETiKY
BinomcTB opranu i ycranosu JJKBC Ykpainu.

HpecupyBanHs co0ak Ha OpUriHAIBLHI HAPKOTHYHI 3ac0o0M
Ta MCUXOTPOITHI PEYOBUHH, SKi cOOaKa TOBUHEH IIYKaTH, Oy/e OLIbIn
e ek THBHUM, HI’K BUKOPUCTaHHS IMITaTOPIB 3al1axiB HAPKOTHKIB.

OpHak aHaJi3 BUKOPUCTAHHS KIHOJIOTIYHUX KOMaH 1 HarioHams-
Hoi momiuii Ykpainu, [ep:kaBHOi IPUKOPAOHHOI CIy>kO0HM YKpainu,
JepxaBHOI MUTHOI CITy)KOM YKpaiHu, Jie Mmij] 9ac ApecupyBaHHs CO-
0aK BUKOPUCTOBYIOTH IMITATOPH 3alaxiB HAPKOTHKIB, 3aCBIUUB, 1110
1l CYTTEBO HE BIUIMBAE HA PE3YJIbTATHBHICTH BUSBICHHS HaPKOTHY-
HUX 3aC00iB Ta IICUXOTPOITHUX PEUOBUH.

Ha croronni InctutyT opraniunoi ximii HamionansHOi! akagemii
HayK YKpaiHu po3poOuB HaOip i3 ceMH iMiTaTOpiB 3amaxy HapKOTH-
YHHX 3aco0iB: KOKaiHy, TepoiHy, MapuxyaHd, MeTamdeTamiHy,
OII0-CUPIIIO T2 MAKOBOI COJIOMH, a TAKOK METaJJOHy, IO HE MalOTh
HIYOro CIUILHOTO 3 HAPKOTHUKAaMH, KpIM 3alaxy, Ta He OTPeOyrOTh
CHeliaJbHUX JIO3BOJIB JUIS iXHHOIO BHUPOOHUIITBA UM BUKOPHCTaH-
Hsl, KPIM TOT0, HE IIKIJUIMBI JUIs JTF0/IeH 1 COOaK.

3a3HayeHi IMITaTOpH 3amaxiB HAPKOTUYHUX 3amaxiB OyJid BUKO-
pucTaHi mix yac apecupyBanHs crerianbaux cobak JJKBC Ykpainu
y 3aKiajai OCBiTH. Pe3ylbTaTUBHICTH BUKOPUCTAHHS CIICI[IAIbHUX
co0aK B yCTaHOBaxX BHKOHAHHS IMOKapaHb Ta CIITYUX i30JsTOpax
JKBC VYkpainu 3Haiiuia cBoe BioOpakeHHS Ha iX eNEeKTPOHHUX
CTOpIHKaX.

Ha nymky aBropiB, criemiajbHO MiATOTOBJIEHH coOaka 3 TOLIyKY
HAPKOTHYHHUX 32CO0IB Ta IICUXOTPOIHUX PEYOBHH 32 PE3yJIbTaTaMu JIpe-
CHpYyBaHH: IOBHUHEH BiINOBIIATH TAKAUM BUMOTaM:

— YiTKO ¥ 0€3BiIMOBHO BUKOHYBATH BIPaBH 3 HABHUKIB CITYXHSIHOCTI;

— CIIOKIMHO pearyBaTd Ha MOCTpPLIH, OCBITJIIEHHS MICIEBOCTI Ta
1HIII 3BYKOBI ¥ CBITJIOBI TOJPa3HUKU;

— aKTHBHO, 3aI[IKaBJICHO Ta CAMOCTIMHO, BIIPOJIOBK 5 XBUJIUH, OTJIsI-
JIaTH 13 30BHIIIHLOTO OOKY Ta 3CEPEMHU JIB1 JISTKOBI aBTOMAIIIMHU, BaH-
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Ta)KHY aBTOMAIIMHY a00 aBTOOYC, BUSBIISTH 1 TIO3HAYATH MICLISI IIPUXO-
BYBaHHsI B HUX HAPKOTHYHKX 3aCO0IB Ta ICUXOTPOITHUX PEYOBUH;

— aKTHBHO, 3aIlIKaBJICHO Ta CaMOCTIHHO, BIPOJOBXK 3 XBUJIMH,
omsigaTy BaHTax (10 BenukoraGapuTHUX SIUKIB TOIIO) abo 20
OJIMHUIL Oaraxy (SIIMKH, TIOKH, BaJi3H, AUIJIOMATH, CyMKH, PIOK-
3aKH TOIIO), BUSBIIATH ¥ TO3HA4aTH Oarax, y sIKOMY NPHXOBaHO
HApKOTHYHI 3aCO0H Ta IICUXOTPOIHI PEYOBUHHU;

— aKTHBHO, 3aIlIKaBJICHO Ta CaMOCTIHHO, BIPOJOBXK 5 XBUJIWH,
ornsaaté (4-5 mpuminieHb OYAiBI, CIIOPYIH, MICIIEBICTh 3araib-
Hoto momieto 6:mm3bko 100 KB. M, BUSBIATH i TO3HAYATH TPUXOBY-
BaHHS HAPKOTHYHHX 3aCO0iB Ta MCUXOTPOITHUX PEUOBHH;

— aKTHBHO, 3alliKaBIEHO Ta CAMOCTIHHO, YNPOAOBK 3 XBWJIMH,
ornsiaaTH (cobaka — B HAMOPJIHMKY) TPYIy JIIOAeH y KiUTbKocTi 7-8
0ci0, 10 nepedyBarOTh y MEBHOMY MicIli 200 PYXarOThCs MONPHU CO-
0aKy, BUSIBIISATH 1 TO3HAYATH JIIOAWHY, SIKa Mae MPUXOBYBaHi (Ha T,
B OJI5131, ITiJ] O/ISTOM ) HAPKOTHYHI 3aCO0U Ta IICUXOTPOIHI PSYOBUHH;

— aKTHBHO, 3aI[IKaBJICHO Ta CAMOCTIHHO JAu(EpEeHIIIOBATH 3ara-
XM Ha YCTaHOBII JUIsl TU(EpPEeHIIIOBaHHS 1 cepel 1HIINX MICTKOCTer
3 PI3HUMH 3alaxOBUMH PEUOBHHAMH, 3HAXOIUTH €MHICTh 3 HapKoO-
TUYHUM 32CO000M Ta/ab0 NMCUXOTPOITHOK PEUOBHUHOIO.

BpaxoByroun ocobnuBocTi (hyHKIIIOHYBAaHHS YCTAaHOB BHKOHAH-
Hs TIoKapaHb Ta ciiguux izonsropie JIKBC Ykpainu, aBTopamu 3a-
MPOIIOHOBAHO TOPSI0K BUKOPHUCTAHHS CIICIiaIbHUX CO0aK 3 IOIIly-
Ky HapKOTHYHHX 3aC00IB Ta MCUXOTPOITHUX PEYOBUH, a CaMe:

— MiJ 4ac 3A1MCHEHHS ONEepaTUBHO-PO3IIYKOBUX 33aXOJIiB 3 Me-
TOIO 3am00IraHHS Ta PO3KPUTTS 3JIOUMHIB, TOB’S3aHUX 3 HE3aKOH-
HUM 00iroM HapKOTHYHHX 3aCO0IB 1 ICHXOTPOITHUX PEUOBHH;

— mig vac oOIIyKYy KHIIMX, MiJCOOHHMX 1 BUPOOHHYUX IPHMiI-
IIeHb, TEPUTOPIi YCTAHOBU BUKOHAHHS MOKapaHb Ta CJIYOT0 13015~
topa IKBC VYkpainu;

— i Jac Orasay MOCHIOK, OaHaeposei, M0 HaJIAIIIA 10 YC-
TAaHOBU BHKOHAHHS MOKapaHb Ta caigdoro izoisropa JKBC Vkpai-
HU, CYMOK, BaJli3, KOIIMKIB Ta IHIIUX peuei 0ci0, sSKi MiJ03PIO0ThCS
B HE3aKOHHOMY TepeMillleHHI HapKOTUYHHX 3ac00iB Ta ICUXOTPOI-
HUX PEYOBHH;

— MiJ 4ac 3AIMCHEHHS OrJIsiAy 3acypKeHuX (yB’SI3HEHHX) Ta ix
0COOHCTUX pedelt;
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— Ha KOHTPOJBHO-MIPONYCKHOMY TYHKTI YCTaHOBM BUKOHAHHS
nokapasb Ta ciiguoro izonstopa IKBC Ykpainu.

3 MeTo10 e)eKTHBHOTO Ta Pe3yIbTaATUBHOIO BUKOPUCTAHHS MO-
JIOJIIINX THCIIEKTOPIB-KIHOJIOTIB 31 CIEelialbHUMH CcOOaKaMu Ha-
YaJIbHUKHA BUIIUIIB OXOPOHU YCTAaHOB BHMKOHAHHS IOKAapaHb, Ha-
YaJIbHUKU BIIJUTIB PEKUMY 1 OXOPOHH CIIITYMX 130JITOPIB NTOBHHHI
MPOBOANTH aHaNi3 Ta OLIHKY PU3UKIB HE3aKOHHOTO 00iry HapKOTH-
YHHX 3aCc00IB Ta MCUXOTPOITHUX PEYOBHH, 30KpeMa:

— BUBYEHHS (pETENbHUI aHaNi3) HASBHUX CTATUCTHUYHUX TAHUX
(TOpiBHSIHHS KUTbKICHO-SKICHHX TOKa3HHKIB JISIBHOCTI — BHUITAJIKIB
Ta 00CTaBUH 3aTPUMaHHS, BUSABICHUX HAPKOTHYHHX 3ac0O0iB Ta NCH-
XOTPOITHUX PEYOBHH, KaTEropid 3aTpUMaHUX 0ci0, TPaHCIOPTHHX
3ac00iB, MOCHJIOK Ta Tepeaad, B SIKMX Oyl BHUSIBIEHI HApKOTHYHI
3ac00M Ta TICHXOTPOITHI PEYOBHHH, MEPIOAMYHOCTI TMepeMillleHHs
3aJIKHO BiJI TOPU POKY, Yacy J00HU TOIIIO);

— BCTaHOBJIGHHS TIPUYMH Ta MepeyMOB JUIs iCHYBaHHsI KaHAJTy Tiepe-
MIIICHHST HApKOTUYHUX 3aCO0IB Ta TICHMXOTPOIHUX PEYOBHH JI0 YCTAHOB
BUKOHaHH:I TOKapaHhb Ta ciipanx i3omsropis JJIKBC Ykpainw;

— mepeBipka €(QEKTUBHOCTI 3aXO0JiB 3 MPOTHAIl HE3aKOHHOMY
00iry HapKOTHYHHX 3aC00IB Ta MCUXOTPOITHUX PEYOBUH;

— ONpAalOBAaHHS OCHOBHHMX OpraHi3amiiHUX Ta MPaKkTHUYHHX 3a-
XOJIB 3 KOMILJICKCHOI MPOTUAIl HE3aKOHHOMY 00Iry HapKOTHYHUX
3ac00iB Ta MCHUXOTPOITHUX PEUYOBHH B YCTAHOBAaX BHUKOHAHHS IOKa-
pasb Ta cniguux izonsTopax JJKBC Ykpainu.

ABTOpaMHU yJIOCKOHAJICHO aJTOPUTM JIiii MOJIOJIIOrO iHCIEKTO-
pa-KiHoJora 3i creniajJbHUM COOaKOIO MiJl Yac MPOBEAECHHS OrJIsiI0-
Boi poboru. [1ig yac pi3HOT MOBEAIHKOBOI peakiii cobaku (aKTHBHOT
— raBKaHHsI OUIs JpKepena 3amaxy, IapanaHHs 1Ta/abo KyCaHHS Tpe-
IMeTa/Miclisl BUTOKY 3amaxy LIyKaHOi peYyOBHMHH; MACHBHOI — 3a-
BMHUpPaHH, TOCaIKa, YKIaJaHHs coO0aku OISl BUTOKY JpKepena 3a-
naxy), MOJIOAIINH 1HCIIEKTOP KiHOJIOT TOBHHEH:

— 3’sicyBaTH, Ha KUl npenmer (00’eKT) 3pearyBaB cobaka HuIs-
XOM TOBTOPHOT'O MYCKY COOAaKH Ha OTJISI;

— JIOTIOBICTH TTOCAJI0Bil 0CO01, 110 Kepye BU3HAYCHUM 3aBAaHHSM;

— BXKUTH 3axXOfiB 1100 30epexeHHs mnpeamera (00’ekrta),
Ha SIKH 3pearyBaB co0aka, Ta He JIOMYCTUTH BUTOKY iH(OpMaIii;

— MPOBECTH OTJISAL yCiX MpeaMeTiB (00’ €KTiIB);
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— CKJIACTH aKT MPO 3aCTOCYBaHHS CIIEIIaIbHOIO COOAKH;

— JoueKaTHCch MpUOYTTSA ciig4o-omepatuBHOI rpynu Hario-
HaJbHOI TOMIIT 1 MPOBENEHHS BCIX 3aXOJiB IIOJ0 BCTAHOBJICHHS
(akTy MOXIIMBOTO 3HAXOPKCHHS PEYOBHHM, CXOXOi 32 CBOIMH
O3HaKaMHW Ha HAapPKOTHYHUHA 3acid YW TCHUXOTPONHY PEUOBHHY,
CTIPUSTH NOAAJBIIIN poOOTi 3a3HaAYEHOT TPYITH.

[Ipo Bumagku pe3yabTaTUBHOTO BHUKOPHCTAHHS KiHOJOTTYHHX
KOMaH]] B yCTaHOBaX BUKOHAHHS TOKapaHb Ta CIIIUUX i30JsTOpax
JKBC Vkpainu, JlenapraMenTy 3 NUTaHb BUKOHAHHS KPHUMiHAllb-
HUX TIOKapaHb MiHicTepcTBa IOCTHII MPOMOHYETHCS PO3POOUTH
OsaHk ((popMyIisip) BUSBICHHS HAPKOTUYHUX 3aCO0IB Ta MCUXOTPO-
MTHUX PEYOBHH B YCTAHOBAaX BUKOHAHHS MOKApaHb Ta CIiTYHUX 130715-
topax JIKBC Ykpainu 3a AOMOMOroro crenialbHuX cobakK, y sIKOMY
3a3HAYATUMYThCS MICIIS TIPUXOBYBAHHS, TAWHUKU, BUJAU HAPKOTUY-
HHX 3aC00iB Ta IICUXOTPOITHUX PEYOBHH.

BucHoBKH. Y cTaTTi Ha OCHOBI aHaJIi3y HOPMATUBHO-IIPABOBOI 0a3u
3 MMUTaHb TIPOTH/Iii HE3AKOHHOMY O0Iry HAPKOTUYHHX 3aCODIB Ta TICUXO-
TPOITHMX PEUOBHH 3alIPOIIOHOBAHI 3MiHHU Ta JIOMOBHEHHS JI0 3aKOHY YK-
painn «[Ipo JlepkaBHY KpUMiHAIBHO-BUKOHABUY CIYXOy YKpaiHm»
B YaCTHHI BUKOPUCTAHHS CHJI Ta 3aC00iB, 30KpeMa, 3alpOIIOHOBAHO Tie-
PpeJliK 3aBJIaHb, JIJIsi BAKOHAHHS SIKMX IOBUHHI OYTH MiJITOTOBJICHI CITyX-
00Bi coOaKH BiZJOMCTBA.

Po3kprTO 0COONMMBOCTI KOMITIEKTYBAHHS KIHOJIOTIYHHMX KOMaHZ, 31
CHeIiaJIbHAM CO0AKOI0 Ta 3a3HAa4YeHi BUMOTH 0 KIHOJIOra Ta CIy»K00BO-
ro cobaku. 3arpoIrrOHOBAHO KPUTEPIi OIHIOBAHHS POOOYMX SKOCTEH
CIICIIAIHAX COOAK TICIIS 3aBEPIIICHHS KYPCY IPECUPYBaHHS Ta BIOCKO-
HAJICHO aJITOPUTM JIiifi MOJIOAIIOrO IHCIIEKTOPA-KIHOIOra 31 CHeIliaIbHIM
co0aKo0 y pa3i pe3yIbTaATHBHOIO 1X BUKOPUCTaHHSL.

Omxke, BpaxoBYIOUM BHINE3a3HAUEHE, MOXEMO MiJCYyMyBaTH,
0 BHECEHHsI 3MiH Ta JOMOBHEHb /O HOPMATHUBHO-TIPABOBHX aKTiB
3 MUTaHb KIHOJIOTIYHOTO 3a0e3MeYeHHs MPOTH[ii HE3aKOHHOMY OO0iry
HApKOTHYHUX 3acO0iB Ta TICUXOTPOITHUX PEUOBHH B YCTAHOBAaX BHKO-
HaHHA TIOKapaHb Ta ciiguux i3omsttopax JIKBC VYkpainu cnpustume
e(pEeKTMBHOMY BUKOPUCTaHHIO HAsSBHUX CHJI Ta 3aCO0IB Ta JIO3BOJUTH
SIKICHO BUKOHYBATH 3aBJAHHsI, BU3HAUECH] KIHOJIOTIYHIH CITy>k0i KepiBHU-
urBoM JIKBC Ykpainu.
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CERTAIN ASPECTS OF IMPROVING THE LEGAL
REGULATION OF CYNOLOGY SUPPORT OF THE STATE
CRIMINAL AND EXECUTIVE SERVICE OF UKRAINE

The article reveals the results of the analysis of the regulatory framework
on counteraction to illicit trafficking of narcotic drugs and psychotropic substances
and proposes to amend the regulations on legislative regulation of the use
of service dogs and, in particular, special dogs in the search of narcotic drugs and
psychotropic substances in the State Criminal and Executive Service of Ukraine.

In particular, according to the authors, the use of service dogs of the State
Criminal and Executive Service of Ukraine should ensure the following tasks:
strengthening the protection of the institutions of execution of punishments, detention
centers of the SCES of Ukraine; search and detention of criminals who have fled from
custody or in cargoes, overview of road, railway transport, objects of execution of
punishments and detention centers of the SCES of Ukraine; review of persons and
their personal belongings for the purpose of finding and detecting narcotic drugs,
psychotropic substances, explosives, small arms and ammunition, etc.

The peculiarities of completing cynology team with a special dog and specified
requirements for a cynologist and a service dog. The algorithm of actions of the
Junior inspector-cynologist with a special dog in the case of its effective use is
improved, namely the cynologist is obliged to: find out what item (object) the dog
reacted to, by re-starting the dog for inspection; to report to the official; take
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measures to preserve the subject (object) to which the dog reacted and prevent the
leakage of information; conduct an inspection of all objects (objects); draw up an
act on the use of a special dog; wait for the arrival of the National Police
Investigation Group and to carry out all measures to establish the fact of a possible
finding of a substance similar in terms of a narcotic drug or psychotropic
substance, to facilitate in the future work of the defined group.

Key words: legal regulation, prevention, cynology support, training of special
dogs, institutions of execution of punishments, convicted, narcotic substances.
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MOPIBHSIVIbHUM AHAJII3 MEXAHI3MIB HPOTI/II[Ii
KOPYIIII B YKPAIHI TA KPAIHAX €BPOITHU

V' ecmammi nposedeno nopiensnvnuil ananiz 30iCHeHH AHMUKOPYRYIUHOL Oi-
anvnocmi maxux Kpaiu, sk Honvwa, Himeuuuna, Benuxa Bpumanis, Hioepranou
ma Ykpaina. 3’sacosano, wo nozumuenuti 00ceio €BPONEUCHKUX KPATH 8 AHMUKOPY-
nyitinii 60pomvoi € NiOMBEPONCEHHAM MO0, WO N0 YAC BUPTULEHHS 8IONOBIOHOT
npobnemu HeoOXIOHO BUKOPUCMOBY8AMU KOMIIEKCHUL NIOXI0 MA NPUHYUNOBY A0-
MiHiCmpamueHo-npasosy nozuyito. Bemanoeneno, wo €8poneicoki Kpainu yxeanu-
JIU CHeyianvbHi 3aKoHU w000 npomudii ma 60pomvou Kopynyii.

Knrouosi cnosa: xopynyis, anmuxopynyitina OisibHICMb, cmpamezis, npomu-
0is Kopynyii, egponeticvki kpainu, Yrpaina, €epona, MidcHapoOHull 00C8io.

MocTranoBka mpodaemu. Kopymiist Ta 3axonu ii 3amo0iraHHs
3aBKaM OyiaM HalOUIbII TOCTPO i cepio3HO OOrOBOPIOBAHMMH IH-
TaHHAMU. [IpoTsrom Oarathbox JCCATUIITH YCi KpaiHU OOPHOTHCS
3 XxabapHUIITBOM, CTBOPIOIOYM Pi3Hi 3aKOHH, MpaBUja Ta aKTH, SKi
MOXYTh JJOTIOMOTTH TPOTUCTOSTH KOpyMuii B pisHUX cdepax. Ko-
PYIList — e ABHIIE, SIKe MPUCYTHE B Oyab-sKiit cdepi: dinaHCOBIH
Yl TPOMUCIIOBIH, BUKOHABYi YW TEHITEHLIapHIA ciyx0i, Oymi-
BEJIBHIl UM arpapHiil TomIo.

Kopymiist (3rimHo i3 3akoHom Ykpainu «[Ipo 3amo0iraHHst Ko-
PYIILIi») — BUKOPUCTAHHS 0COOOI0, 3a3HAYCHOI0 Y YaCTHUHI TEpIIIiii
cTtarTi 3 mpOro 3aKoHy, HaJaHUX il CIy;)KOOBHX ITOBHOBa)KEHD
YU OB’ SI3aHUX 3 HUMH MOXKJIMBOCTEH 3 METOIO0 OJICpKaHHS Hempa-
BOMIPHOT BUTO/IM a00 MPUUHATTS TaKOi BUTOJU YW NMPUUHSTTS 00i-
LISTHKY/TIPOIIO3MINIT TaKOT BUTOAM IS cebe UM iHmmX ocid abo Bif-
MOBIAHO OOIIIHKA/TIPOITO3MIIisS UM HaJaHHS HEIMPaBOMIPHOI BHTOAM
oco0i, 3a3HaveHill y yacTuHI nepmiii crarti 3 1poro 3akony [1],
abo Ha 1 BUMOT'y iHIIMM (I3HYHHM YU IOPHIAYHAM ocobaM 3 Me-
TOIO CXHJIMTH 1[I0 0CO0Y 10 IMPOTHIIPABHOTO BUKOPHCTAHHS HaJaHHX
ilf c1y’>k00BHX TOBHOBa)KEHb UM MOB’S3aHUX 3 HUMH MOXXJIHBOCTEH.
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Kpim Toro, Ha mepion aii BOEHHOrO CTaHy Ta 3a MEBHHUX YMOB, 3TiJ-
HO i3 BHIIE3a3HAYCHUM 3aKOHOM, CKACOBYIOTHCS aHTHUKOPYIIIiHHI
OOMEKEHHS IS JICPI)KaBHUX CIYKOOBI[IB Ta IMOCAJIOBUX OCIO Miciie-
BOT'O CaMOBPSIIYBaHHS 1110J10 3a00pOHM 3aiiMaTHCS THIIIOK OIJIavy-
BaHOIO YU ANPUEMHHUIIBKOIO JisIBHICTIO [2].

[Ipobnema po3polbiieHHS METOAIB 3amo0iraHHs KOpyIIii Haje-
KUTh JI0 HAHOUTBII TOCTPHUX 1 CKJIQJHUX 3aBJlaHb, 1110 CTOSATh ChOTO-
TIHI TIepe]l YKpaiHChKOI0 JIepyKaBoio, 0COOIMBO CIMPAIOYHCH HA TOH
¢axT, mo B KpaiHi BinOyBa€eThcs BiiiHA. YKpaiHa Ha CHOTOJHI AyKe
TUTITHO CHIBIIPAIIOE 3 KpaiHaMu €BPOIU Ta 3aiMaEThCsl aHTUKOPYII-
HMIHHOI AISUTBHICTIO, TOMY JOCBIJl 3aXiIHUX KpaiH y MPOTHII KOpY-
MIIIHAX MTPaBOMOPYIIEHb MOXE OYTH KOPUCHHM.

AHali3 ocTaHHIX nocaimxeHb i myOsaikamiii TokasaB, 10 HaJ
npobiaeMaMi pocTy KOPYIILii Ta i MpoTuAii 1mpairoBaiy Taki JT0CIij-
nuk, sk H. B. Bonpapenko, A. 1. Pubak, I. M. YUemepuc, 3. C. ['naayH.
BesnocepeaHbo MOPIBHIHHIO 1 aHAJi3y 3aKOHOJABYOi 0a3u Ta Me-
TogaM  MiHiMizanii kopymuii @paHuii mpHCBIYEHO POOOTH
M. 1O. Cumonenkooi; Himeuunnn — I. A. BorHapenko, Benmkoi
Bpuranii — SI. M. Ksitku, Icnanii — 1. B. Kymnaprosa, a Takox 0a-
raTbOX IHIIMX Cy4acHHX NPOBITHMX TEOPETHKIB 1 mpakTHkiB. He-
3Ba)Kalouu Ha JIOCTaTHHO aKTUBHE BUBYCHHS M€l mpoOiemu, 3aiu-
maeTbcs O3y MUTaHb, MOB’SA3aHUX 13 PO3POOKOI0 ePeKTUBHOL
CHCTEMH 3arto0iraHHs KOpyIIIIii.

Mera cTarTi moNAraE B TPOBEACHHI MOPIBHSUIBHOTO JOCIHI-
JDKEHHS MeXaHi3MiB NpoTuAii kopynmii B YKpaiHi Ta iHIIMX 3aXii-
HUX KpaiHax CBiTy, 30KpeMa €Bponu. 3aBJaHHS — BUOKPEMUTH 3a-
rampHi  iHTerpamiiiHi Ta  audepeHuidHI pUCH  MEXaHi3MiB
3armo0iraHHI0 KOPYIIIii, a TAKOX MOMJIMBOCTI IMILIEMEHTAIlii aHTH-
KOpYMUIHHNX 3ac0o0iB iHIINX KpaiH B YKpaiHi.

Buknax ocmoBHoro marepianxy. Crorogni YkpaiHa mocTiiiHO
CTUKA€ThCA 3 KOPYNLIHHUMH CIpaBaMH, 0COOJIHMBO Ha YpsIOBOMY
Ta 3aKOHOJaBUYOMY piBHSX. CTBOPIOIOTHCSI PI3HOMAHITHI aHTHKOPY-
MIiiHI oprafi3amii Ta aHTHKOPYIiiiHI mporpamu. YKpaiHChKa aH-
TUKOPYIIiiiHA TIOJITHKA COPSIMOBaHA Ha 3HWKECHHS PiBHs XaOapHH-
IITBa BCEpPEIUHI BIAJM 1 IOETAalHE WOro BHKOpiHeHHs. OJHaK
cucrema i noci He HaOyna 0e310raHHOCTI, OCKUTBKA (PEHOMEH «KO-
pYILis» HEe BUKOpiHEHO, a Oumblle Toro, HaOyBae HOBUX BHSBIB.
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AMIHICTPATUBHO-TIPABOBUI MeXaHi3M OOpOTHOM 3 KOPYIHIIE Mic-
TUTH Y cO0i BCTAHOBJIEHHS HOPM TIpaBa, AKi 3a00pOHSIOTh BUMHEHHS
KOpYMUIHHUX AisHb, @ TAKOX 3alpOBa/KEHHS 3aXOJIiB aJMiHICTpa-
TUBHO-TIPABOBOI BiJIIIOBIIaJIbHOCTI y BHITQJIKy iX CKOEHHS, BU3HA-
YeHHS Tepeiky MPaBOOXOPOHHUX OpTraHiB, IO BEAYTh OOpOTHOY
i3 KOpyMIli€0 Ta iX MOBHOBaxkeHb [3, ¢. 241]. 3axomu 3 mpoTumii
KOpYIIILii MOKHA YMOBHO MOAUIUTY Ha JABa THITW: 3aXOAH 3 HaJ3BU-
YaifHO MOCHJIEHOI OOPOTHOM MPOTH BUSBIB KOPYMIIi i MPEeBEHTHBHI
3aco0u MPOTH MOTeHIIHHOT Kopymiii [4, ¢. 74]. B Ykpaini 3pobiieHO
YUMasio TO3UTHBHUX KPOKIB MIOJI0 aHTUKOPYMIIIHHOI cTparerii, 30Kpe-
Ma CTBOPEHO YHCIICHH] OpraHH, CIIPSMOBAaHi Ha 3aro0iraHHs KOpYIIIIii:
HarrionasibHe areHTcTBO 3 nuTank 3anodiranss kopymiii (HA3K), Ha-
nioHaneHe aHTHKopymuiiiHe 6ropo (HABY), Hamionansha panma 3 mu-
TaHb AHTHKOPYIIIiHHOI moiTuky, Crieliagi3oBaHa aHTUKOPYIIIiiHA
npokypatypa Tomo. Y sunHi 2022 poky B YKpaiHi HaOyB YMHHOCTI
3akoH Mpo AHTHKOPYIILiHHY cTpaterito Ykpainu 10 2025 poky.

JlonUIBHICTD JUtst YKpalHU €BPONEHChKOro JIOCBIMY 3aro0iranHs
Ta BIPOBA/HKCHHS MEXaHi13MiB MPOTHIIl KOPYMIii 3yMOBJIeHa aKTHB-
HUMH TIpoliecaMu pe)opMyBaHHS 1 OAAIBIIOI periaMeHTallil aHTh-
KOpYIIIHHOTO 3aKOHOAABCTBA Ta MPAKTUKH B JepxaBax €Bpomu i
BHCOKOIO iX e()eKTUBHICTIO [5, ¢. 176]. CBiTOBHII 1OCBi]I IOKA3YE, 1110
3 PO3BUTKOM BEJIHMKHX OpTaHizalliii Ta KOprHopalii KOpyMIIOBaHICTh
PO3BUBAETHCA Ta MPSIMONPOIOPLIHHO 301IbIIyeThCS [6, ¢. 124—127].

Hesiki kpainu €Bponu, 30kpema Himeyuuna, IlIBeiinapis Ta As-
CTpisl MiABUIIMIIN TTOKA3HUK aHTHKOPYMIIHHOTO acleKTy MiCJisl BBe-
JIEHHSl NPUHLUIY 4YOTHPbOX oueid. Ilell NpuUHIHUII MOKa3aB CBOMO
eekTuBHICTH y 3amoliraHHi KOpyHuii BiIl ypsamoBoi Tramysi
JI0 yIpaBIiHChKOI a00 MennyHoi. L{eii mpunImMn OyB 3amovaTkoBa-
Hull y HiMeuuwnHi sk miaxig 1o 60poTbOM 3 KOPYIIIi€I0 Ta 03HAYaE
YXBaJICHHSI CEPHO3HHX 1 BaXKJIMBHUX PillIeHb, Y3TOMLKEHHS JOKyMEH-
TiB 1 MiMUCAHHS 3aKOHIB HE OJTHOOCIOHO, & B MPUCYTHOCTI KUTbKOX
MPEACTaBHUKIB AK CBIAKIB JUIA 3anobiraHHs xabapHuurBy. Han3su-
YailHO CHPaBEIJIUBO, SKIO IMIJIMUCAHHS JIyXKE BaKIUBOI 3arporio-
HOBaHOI TIONPaBKH YHM 3aKOHOMPOEKTY BiI0OYBAa€ThCs 3a B3aEMHOIO
3TOZI0K0 KUTBKOX YIMOBHOBa)KEHHX 0ci0, a He okpemo. [IpuHumn vo-
TUPBOX OYEH MICTHTB:

— MO/IBIHHUI KOHTPOJIb YXBaJICHHS PillIeHb;
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— B3a€EMHHUH KOHTPOJb THX, XTO MHiNNCYE JOKYMEHTH Ta yXBa-
JIIOE BaXKITMB1 PillICHHS;

— B3aEMOIIEPEBIpKa;

— HE3aJIKHUH pe3ynbTart;

— CIIPaBEAJIMBICTh Ta HEYIEPEIHKEHICTh;

— YHEMOJKJIMBIICHHSI HE3aKOHHOT'O ITPHUBIIACHECHHST,

— YHUKHEHHS TI0CaJI0BUX 3JI0YHHIB.

3a3HaunMO Takoxk, 110 y LIBerii el mpuHIKIT MpaIoe 3a cXe-
MOIO TIAPHOTO YXBAJEHHsS pIIIEHHS Ta MiINUCaHHS JOKYMEHTIB,
aJPKe MIIKYIUTH OJIHY 0CO0Y JIeTIie, HK JBI.

OckinbKy y BUIIE3a3HAYCHUX KpaiHaxX iCHY€ MEBHHH MO3UTHB-
HUH JIOCBii BUKOPUCTAHHS IIbOTO MPUHIMITY, B YKpaiHi iMITJIeMeH-
Talis mboro JocBimy Oyna O Haa3BUYallHO KOPHUCHOIO Ta CYTTEBO
CKopoTHJia O KOpYMIiHHI BUMAJIKW cepell OpraHizamid, TOMY IO
B KpaiHi Ha CBHOTOJHI MPAIlO€ JOCBIJ OXHOOCIOHOT'O i ITUCAHHS
BaYKJIMBUX TPAaBOBUX Ta HOPMATHBHUX JOKYMEHTIB.

Posrnsnatoun mocBin [lonmbmn, Oyiiv BCTAHORBJIEHO, IO II€O
JepxkaBo c(hOPMOBAHO TOTYKHUU opraH — lleHTpaibHE aHTHUKO-
pynuiiine Otopo. Ll opranizamiss OopeTbCsi MPOTH XaOapHHIITBA
y BCIX HOro MOXJIHMBHUX BusBaX. [1oJbIlla € YJICHOM Ji€BUX MiKHA-
poaHux opranizaiiii, 3okpema Konsenuis OOH mportu kopymiii,
[uBineHO-TipaBOBa KOHBeHIis Paan €Bponu mpo kopymmito, Kpu-
MiHallbHa KoHBeHIiss Pamu €Bponu npo kopynuiroo, ['pyna nepxas
nporu kopynuii (GRECO) i €Bponeiicbke ynpaiiHHS 110 O0poTHOi
3 maxpaiicrBoM (OLAF). Jocsin [Tonbini qeMoHCTpyE, MO YICHCT-
BO B TaKMX OpraHi3amisiX, SKi HECYTh MDKHAPOJHHU XapakTep, Mae
cBoi edexTHBHI HacHiaku. ['oBopsum mpo YkpaiHy, st KpaiHa mae
MepCreKTUBHE MalOyTHE Ta OYIKy€ Ha BCTYN Y Taki MDKHApOIHi
opranizaiii, ski I03BOJSITHMYTh UMHHUTH HPOTHAII0 KOPYMIii Ha
MDKHapOJHOMY piBHi, ajike YKpaiHa HUHI CTOITh Ha MOPO3i €BPOiH-
Terpaiii, sKa MOTATHE 32 cOOOK PO3LMIMPEHHS AHTUKOPYMIIHHHUX
OpTaHiB JI0 OPraHiB €BPOIEHCHKOr0 Ta MiXXHAPOAHOTO MacIITaly.

daxiBIi 3a3Ha4YarOTh, IO YiTKa W e()EKTHBHA CHUCTEMa 3aro0i-
raHHs Ta 00pOTHOM 3 XabapHUIITBOM, KA CIIUPAETHCS HA ePEeKTUBHY
HOPMAaTHUBHO-TIPaBOBY 0a3y ¥ MiATPUMKY cycmiibcTBa, jaie€ y Din-
nsaupaii. [likaBo, mo ¢iHchka cucTemMa OOpOTHOM 3 KOPYIIIIEH HE
3apaxoBy€e KOPYIIIiMHI JiSHHS J0 3J0YHMHIB, a MEPEBaXKHO KBaTi(i-
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Ky€ sIK aAMIHICTpaTUBHI MPaBOMOPYIICHHS, 3a 3AIHCHEHHS SKUX
MOXHa TIOHECTH KPHMiHAJBbHY BIAMOBINANBHICTh TUIBKK Yy pasi ix-
HBOT 0CO0JIMBOT TSDKKOCTI [7, €. 221].

SlckpaBUM MPUKIAIOM aHTUKOPYIIiHHOT 60poThOH € HiMeuun-
Ha. Jledki BBaXXaTUMYTh, II0 MEXaHI3MH OOpPOTHOM 3 KOPYIIIIE0
B il KpaiHi € KapJWHAJIBHHMH Ta JIOBOJIi CYBOPHUMH, ajic BOHH
€ HaJ3BUYaiHO edexTuBHUMHU. [IpoTHpis xabapHUITBY 0a3yeTbes
Ha Jiep>KaBHIN MONITULII B HaMpsiMi 3HUIIEHHS MaTepiaibHOi, B Iep-
ury depry, (inaHcoBoi 0a3u 37MOYMHHHUX yrpymoBaHb. L{poro mgocs-
raroTh JIBOMa 3aco0aMM: KOH(QiCKaIli€l0o MaliHa Ta CTBOPEHHSM Ha-
JEKHOrO  TPAaBOBOrO  3a0e3MmedeHHs s YHEMOXIIMBJICHHS
«BigMuBaHHs Tpoiei». Kpim Toro, y ®enepatusHiii PecrmyOmimi
Himeyunnu po3pobiieHa Ta iMIZIEMEHTOBaHA Taka IMPaKTHUKa, KO-
JIY TIOJTITUKA 200 BUCOKOIIOCAJIOBINI i[yTh Y BIJICTaBKYy IIOHHO Ha-
BKOJIO HUX TPAIUIIETHCS KOPYNIiHME ckanaai. [loniOHy mpakTuky
MOXHa TIepeHHATH 1 YKpaiHi, o0 3a0e3meqnso 0 3HWKEHHS KOpyI-
1ii cepel BINIMBOBHUX 0CI0.

Takox y HiMmeuunHi olHUM 3 JIIEBUX MEXaHI3MIB CTajla HaJlaHa
rpoMaasiHaM MOYJIMBICTh TOIaBaTH 10 KOMIIETEHTHUX OpPraHiB 3asi-
BM IIOJO BUSBJICHUX HUMH KOPYIIIMHUX MpaBomopyuieHb. 1106
posumputé $hopMu iHGOPMYBaHHS MPO KOPYIIIO MOMLIHHI BiIi-
T BBEIM B JiI0 CHEialibHI aApecH eNeKTPOHHUX CKPHHBOK
[8,c. 719]. B VYkpaiHi Takok IMIUIEMEHTOBaHA IIEBHA IPaKTHKa
Ta ICHYIOTh €JIEKTPOHHI CKPHHBKH AJIsl iH(OPMYBaHHS MPO KOPYII-
1ito, aje, Ha JkKanb, TPOMAJSHU MalOTh HHU3BKHHA KPEOUT IOBipH
JI0 HUX 1 0araTo KOpYNIIMHUX MMPaBOMOPYIIEHb 3aMOBUyeThca. Ho-
BOCTBOpEHHMH 3aKoH Mpo AHTHUKOPYNLIHHY cTpaTerito B YkpaiHi
1m0 2025 poky nepembadae  po3poOiieHHs — crneniaibHoro  IT-
THCTPYMEHTY, 1100 TPOMaJICHKICTh MOIJIa CJIIJIKyBaTH 33 BUKOHAHHSIM
i€t crparerii. HA3K nepen6auae, 1o miciisi H10ro CTBOPEHHs Bif0y-
JIEThCs OLIBIIIE MTPO30POCTI MisUILHOCTI Ta BIAKPUTTS NaHuX [9].

[HmmM npuknagom 60poThOM MpoTH Kopymiii € kpaina Hixep-
JIAaHJM, JIe ICHYE TMEBHA MPOIeAypa IIACHOCTI KOPYIIIIMHUX CIIPaB
Ta CKaHJaJliB, MICIS YOro e BiJIKpUTE OOrOBOPEHHS HACIIJKIB
Ta MEXaHi3MiB iX YCYHEHHS 1 METO/IB YHUKHEHHS B MOJAJBIIOMY.
ToOTO MpaBOMOpPYIICHHS, OB’ sI3aH1 i3 Xa0apHUIITBOM, € MyOIIYHO
00TOBOPIOBAaHMMH Ta HE MPHUXOBYIOTHCA BiJ Hapoxy. Ha BHcokomy
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piBHI BemeTrbcsi aAMIHICTPATHBHUN KOHTPOJb aHTHKOPYIIIHUX i-
SIHb JIepKaBHUMU ciyk0oB1simu [10, c. 22].

Sx Bume Oyno 3a3HadeHo, y KpaiHax €BpONHU ICHYE Tak 3BaHa
MPEBEHTHBHA CTpaTerisi, TOOTO cTpaTeris NpodimakTUKU Ta 3amooi-
TaHHS KOPYMIIl SIK aAMiHICTPATUBHOTO MPABOMNOPYIIEHHS B OpraHax
JeprkaBHOI BUKOHAaBYOI Biiaau. Benuka bpuraHis Takox mae momio-
Hul minxig. [IpeBeHTHBHI mporpamMu MICTATh MOCTIHHE BHUBYCHHS
MOTEHIIHHUX KaHJAMJIATIB Ha [MOCAly Ha CUICTEMHOMY PiBHI Ta CTBO-
PEHHS CHCTEeMH 3axucTy iH(opMalii i oOMexXeHHsI JOCTyny 10 Hel
BIJIMIOBIIHO J10 3aBJaHb, siKi Tpeba OyJae BUKOHYBAaTH Ha 00iMMaHii
nocaji. Takoxk IIKaBUM € JOCBiJ MOCTIHHOTO KOHTPOJIIO 33 Mi03-
PIOBAHOIO B Xa0apHUIITBI 0COOOI0 3 METOK BHKPUTTS a00O BiJIHOB-
JICHHSI JIOBIPH JI0 HET.

BucnoBku. Ha ceorogni YkpaiHa JQyKe IUIJHO TMpPaItoe
HaJ MOKPAIEHHSAM aHTUKOPYIIIMHUX MEXaHi3MiB, BHOCHTH HOBI
3aKOHH, CTATTi, CTBOPIOE aHTUKOPYMILiKHI Tpynu. OmHaK y cucTeMi
ICHYIOTh TICBHI ITPOTaJIMHU Ta aCIEKTH, M0 NOTpeOyoTh yBaru. Ba-
PTO 3a3HAYMTH, IO 1 B OUIBII PO3BMHEHMX KpaiHax 3aximHoi €Bponu
AQHTUKOPYMIifHA iSJIBHICT, HE € JIOBEPIICHOIO, TOMY IOACKYIU
JI03BOJISIE BUHUKATH BUsBAM, Ha KIITAIT Xa0apHHUITBAa. Y KpaiHax
€BpoITY 3aKOHOIABCTBA TPAIIOIOTH HAJ THM, 1100 y 0CO0H, siKa Ma€
CIPaBY i3 KOPYIIIIi€0, HE OYJIO MIAHCIB 3aJUIIUTUCS 0€3 MMOKapaHHS
abo B3arami YHUKHYTH BHKPHUTTS Ta OyTH HPUTATHYTOIO JI0 MOKa-
paHHA 3a ckoeHe. JlochiaWBIIM OCOONMBOCTI MPOTHAIT KOpyMuil
B JIGIKUX €BPONEHCHKUX KpaiHaX, MO)KEMO JiHTH MEBHOTO BHCHOB-
Ky, 110 YKpaiHi HeoOXiIHO IMIUIEMEHTYBATH IEBHUI 3aXiTHUI JOC-
BiJl, a caMe CTBOPHUTHU YPSJIOBI CTPYKTYpH, sIKi OynyTh 3aiiMaTHCS
MEepeBipKOI0  Ta 3amo0iraHHsM KOPYMIIMHHUX MPaBONOPYIIEHb
Ha MDKHApOAHOMY piBHI, MepeBipka aJMiHICTPaTUBHUX MaTepiaiiB
MpH 1HIIUX BIIOBHOBKEHUX 0co0ax, sSIKi MATUMYTh HE3aJeKHY AY-
MKy Ta OIIHKY, BHECEHHs OUIbII cepio3HMX 3aco0iB aJMiHiCTpaTH-
BHO-TIPaBOBOI BiJIMIOBiIaJIbHOCTI, CTBOPEHHS NOAATKOBUX CTPYKTYD
Ta TiAPO3ALTIB, sIKi OyIyTh HalliJieHI Ha BUSBICHHS KOPYMIIHHHUX
0ci0, BCTYI 10 MDKHAPOIHMX aHTHKOPYNLIHHUX OpraHizalii, opra-
Hi3aIlis COI[IaJIbHOTO KOHTPOJIIO Ta MOCHJICHHS TJIACHOCTI KOPYIIITiii-
HUM TIPaBOIOPYILIEHHSM, BBEJCHHS TOHSTTS MPO30POCTi cepell Ha-
cenenns Tomo. lle mocmimkeHHS Beme A0 OLIBII TIMOOKOTO ITO-
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JaJbIIOTO PO3IIISAY HE JIMIIE Ha aMiHICTPaTHBHO-TIPABOBOMY PiBHI,
a 1 Ha piBHI KPUMIiHAJIBHOI Bi/IIOBIAANBHOCTI, IO MOKE OyTH pO3IIIsi-
HYTHM y MallOyTHIX HAyKOBHX Ta HAYKOBO-TIPAKTUYHUX POOOTaX.
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This article is devoted to the study of the experience of other countries of the
world, in particular European countries, in anti-corruption methods and the
possibility of their application in Ukraine. The concept of corruption
is international, there is not a single country that does not face this phenomenon
and does not try to counteract it. The article provides a comparative analysis
of anti-corruption activities in countries such as Poland, Germany, Great Britain,
the Netherlands, and Ukraine. It is found that the positive experience of European
countries in the activity against corruption is a confirmation that when solving the
relevant problem, it is necessary to use a comprehensive approach and a principled
administrative and legal position. It is established that European countries have
developed and adopted special anti-corruption laws, as well as created certain
effective organizations, some of which work not only at the local government level,
but at the international level. In Ukraine, as well as in other countries, special laws
have been created that are aimed at anti-corruption. It is stated that European
countries have developed and approved special laws aiming at anti-corruption
activity, as well as created particularly effective organizations which work not only
at the local level, but also at the international one. The country is actively creating
an anti-corruption strategy to prevent corruption activity. It is analyzed that
Ukraine needs to speed up the process of euro integration which will help to come
closer to entering the international anti-corruption bodies. International anti-
corruption experience will allow Ukraine to achieve transparency in corruption and
pave the way to its decrease. It is emphasized that hard work on preventive measures
against corruption is effective in European countries that is extremely necessary for
implementation in Ukraine to prevent corrupt offenses. Fruitful work on anti-
corruption measures will lead to a decrease in corrupt practices in any field.
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BILJIUB ITPUHIIUIIIB 1OBPOT'O BPSAJTYBAHHSI

HA SMEHITNEHHS KOPYIIHIOI'EHHUX ®AKTOPIB
Y JISIJIBHOCTI OPTAHIB TYBJIIYHOI AJIMIHICTPAIIII

Cmammst npucesuena 00CnioNCeHHIO OOHIET 3 HAUOLIbUL AKMYATLHUX NPOOIeM
CyuacHoi npagogoi Hayku, a came — GNIUGY NPUHYUNIE 000P020 BpPsAOYEAaHHS
HA 3MEHUeHHs KOPYNYIo2eHHUX (hakmopie y OisnibHocmi nyOniuHoi aominicmpayii.
Pesiomosano, wo Komniekche OOMpuMaHHs 6Cix NPUHYunie 000po2o 8psAdYeanHs
V NpaKmuynii OisIbHOCME OP2aris nyoniunHoi aoMiHicmpayii cnpusmume 3MeHULeH-
HIO GUHUKHEHHS KODYNYIO2EHHUX (Haxmopié 30Kpema ma 3anobicanuio Kopynyii
3azanom.

Knrwuosi cnosa: xopynyioeenni paxmopu, npunyunu 0o6poco 6psodyeanHs,
HOpMamuHUull axm, nyoniuHa aOMIHICMpayis.

IMocTranoBka mpodaemu. HaiiGinbury neOesmeky aisi ykpaiH-
CBKOT'O CYCIIbCTBA CTAHOBUTH KOPYIIIisl B OpraHax Jaep:KaBHOI
BIIa/IM Ta MiCLIEBOTO CaMOBpSAyBaHHs. |i 3HaUHe MONMpPeHHs i chc-
TEMHUI XapakTep MPU3BEIH JIO TOr0, 10 KOPIIOPATHUBHI Ta MPUBATHI
IHTEpEeCH YacTo MepeBakaroTh HaJ MyONIYHUMH 1 JIepKaBHUMH iH-
Tepecamu. BoHa HeraTWBHO BIIJIMBA€ Ha BCi CTOPOHH €KOHOMIYHOTO,
MOJIITUYHOTO, MPABOBOIO Ta JYXOBHOT'O YKHTTS JIEPKaBH, 3arOCTPIOE
i 6e3 TOro ckJajHi MpoOJeMH, MPUTAMaHHI Cy4aCHOMY €Taly €BpO-
iHTerpaii kpainu.

YTBEp/UKCHHS JEMOKPATUYHUX MPUHIUIIB BEPXOBEHCTBA IIpa-
Ba, PIBHOCTI BCiX Mepex 3aKOHOM HUHI € OJHUM 13 MpPIOpUTETHUX
3aBJIaHb HAIIOi JepkaBu. [licTaBO BUSBWIACH HU3KA MOMIIH, sKi
BinOynuca B YKpaiHi Ta CHOHYKaJH AepKaBy oOpaTh IUISX MPOBif-
HUX KpaiH CBITY 3 PO3BHHEHOIO JIEMOKPATi€l0, 30KpeMa €BpOIIeii-
chkux. OJHaK, HE3BAXKAIOUM HA BCI 3yCUJUIA, ICHYE pSJl MPOOIIeM,
AKI 3aBa)kaloTh TIpollecaM IOBHOI[IHHOTO Ta SIKICHOTO PO3BUTKY
JIePIKaBH.

[posiBu KOpynuii B AisUTBHOCTI OpraHiB myOmiYHOI aaMiHiCTpa-
1ii MarOTh yKpall HETaTHUBHI HACIIJIKU, 10 3aBJIA€ 3HAYHOI IIKOIU
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JIEMOKPATUYHOMY YCTPOIO HAIIOI KpalHU Ta CTBOPIOE JUIS HEI Hera-
TUBHUH IMIIK Ha MDKHApOJHINA apeHi. Y 3B’S3Ky 3 IIUM BBa)KaeMmo,
0 0COOJIMBY yBary BapTO NMPUALUIMUTH 3arlO0IraHHIO KOPYIIIIii, 30K-
peMa BHSIBJICHHIO KOPYMIIOreHHUX (akTOpiB Ta BIUTUBY MPUHIMUITIB
J0OpOro BpsiTyBaHHs Ha 3MEHIIICHHS BUIIE3TaJaHuX (PaKTOPIB.

Cran pocrimkenns Temu. Cinij 3a3HaYUTH, 110 MOIIYKY OCHOB-
HUX KOPYMIIOreHHNX (PaKTOpiB MPUCBATHIA YMMAIIO TIpaib K YKpa-
THCBKI, TakK 1 3apyOiKHI BueHi, a came: B. Asep’snoB, O. banmypka,
B. Bessenxko, 0. butsk, 11I. Bieciaxa, A. I'amaii, 1. ['omocHiueHKO,
H. I'munceka, B. I'pumnyk, P. I'pewaniok, B. Kommakos, P. Kamrox-
uuit, T. Konomoenp, JI. JloGoiiko, C. Ilerkos, 0. Pumapenko,
M. Pomasntok, B. Cymienko, M. Tumienko, O. Iuno Ta iH.

BonHowyac HemocTaTHBO AOCTIKEHAa Ha CHOTOJHI pOJIb MPHUH-
IUIIB 100pOro BpsIyBaHHS y 3MEHIIEHHI KOPYMNIIOTeHHUX (aKTo-
PiB y IisUTbHOCTI OpraHiB myOIiYHOT agMiHICTpalii.

Merta cTaTTi noJsrae B ToMy, 1100 3’sICyBaTH BILIMB MPUHIIMIIIB
I00poro BpsiAyBaHHS Ha 3MEHIICHHS KOPYIMIIOTeHHHX (aKTopiB
y JISTIBHOCT1 opraHiB myOniyHOl aamiHicTpamnii Ta po3poOHUTH Mpo-
MO3HILIi 10 HOPMATUBHUX, NMPABOBUX aKTIB HIONO JOTPUMAaHHS 3a-
3HaYCHUX MPUHIIUIIIB.

Buxnan ocHoBHoOro marepiamy. Ha migcrasi aHanizy HOpMaTuB-
HO-TIPAaBOBHX AKTiB Ta HAYKOBO-IOPHIMYHOT JIITEPATYpH MOYKEMO KOHC-
TaTyBaTH, 10 €MHOTO MEPeNTiKy KOPYMIIOreHHUX (PaKTOpiB K y HOp-
MaTHBHUX aKTaX HAIIOI KpalHH, TaK i B MiJX0aX JIOCIJHUKIB HEMAE.,

o0 3’sicyBaTHl poOJib MPHUHIMIIB JOOPOro BpPSIyBaHHS IS
3MEHIIEHHS KOPYMNIiOreHHuX (hakTOpiB y MiSUIBHOCTI OpraHiB Iy0-
JYHOI agMiHICcTpalii, HacaMIepe PO3rIITHEMO, SIKUMH € KOPYTIIio-
reHHi (akTopH B AISTIBHOCTI KX opraHis. [lpu mpomy ciij 3a3Ha4u-
TH, 10 CHOUIBHUMA 1 B aKTax aHTUKOPYNUIHHMUX Opraxis,
1 B JIOCIITHUKIB Ha3BaHO TaKi KOPYMNIIOTeHHI (DAaKTOPH, SIK: JHUCKPELis;
MPaBOBa HEBM3HAUEHICTh; KOH(IIIKT iHTEPECIB; MOMKIIUBICTH OTPHUMAH-
HSI TIPOIO3HLLi1, OOILSHKN a00 Ofiep>KaHHsI HEMPaBOMIPHOI BUTON; BH-
KOPHCTaHHS MPAaBOBUX KOHCTPYKLIH OL[IHOYHOTO XapaKTepy.

PosrisiHemMo netanpHilIe 3MiCT UX KOPYNIIOTeHHUX (PaKTopiB.
[epmmii xopymnuiorenHuit ¢akrop — auckpeuis. [lig MOHATTIM
«IMCKpelis» 3a3BHYail pPO3yMilOTh JUCKpEHiliHi MOBHOBAXKEHHS,
110 OTpUMAIK CBOKO (hopmaltizalliro B Mexax Npunucis Pekomena-
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uii Komitery MinictpiB Pagu €Bponu Ne R (80) 2 crocoBHO 3aitic-
HEHHS aJIMIHICTPATUBHUMU OpraHaMH BIIAJH JUCKPEI[iHHUX MOBHO-
BakeHb Bixg 11.03.1980 p. [1]. 3rigHO 3 UM JAOKYMEHTOM JHMCKpE-
UilHuMH  (MOBOIO  OpuTiHANMy aHri. «discretionary power»)
€ TIOBHOB)KEHHS, 5IKi OpTaH Jep>KaBHOI BJIaJH B MPOLEC MPUUHATTS
PIIICHHS MOXKE peai30ByBaTH 3 MEBHOK MIpOK CBOOOAU PO3CyAy,
TOOTO CHTYaIlisl, 32 SIKO CY0’ €KT BJIaJJHMX TOBHOBAXKEHH MOXKE O0OU-
paTH 3 KUIBKOX JONMYCTHMHUX pillleHb caMe Te, 110, Ha HOro JTyMKY,
€ HafOUIBII ONTUMAJILHUM 3a BIAMOBIZHUX OOCTaBHH.

Y Mexax Hal[lOHAJIBHOTO 3aKOHOAABCTBA «JIMCKPEIiiiHI TTOBHO-
BaXKEHHS», BIAMOBINHO 70 1. 1.6 Merononorii HA3K [2], € cykyn-
HICTIO TIpaB Ta 00OB’SI3KIB OPraHiB JICPKABHOI BJIAJM Ta MICI[EBOTO
CaMOBpsIyBaHHs, 0Ci0, YIOBHOBa)XCHUX HA BUKOHAHHS (QYHKIIIH
nepxkaByd ab0 MICIIEBOTO CaMOBPSyBaHHs, II0 HAJAIOTh MOXKIIHU-
BICTh Ha BJIACHUI PO3Cy]l BU3HAYMTH MOBHICTIO a00 YaCTKOBO BUJ
13MICT YNPaBIIHCHKOTO PillIeHHS, SIKe MPUHAMAETHCS, a00 MOXKIH-
BiCTh BHOOpY Ha BIIACHUH PO3CYA OAHOTO 3 JAEKUIBKOX BapiaHTIB
YIIPaBJIIHCHKHUX PillleHb, Tepe0aueHuX HOPMAaTUBHO-IPABOBUM aK-
TOM, TIPOEKTOM HOPMATHUBHO-IIPABOBOro akta [3, c. 157-158].

OTxe, TUCKpeIlis — 1[e MOXKIIMBICTh MPUWMATH PIIICHHS B [ii-
STILHOCTI OpraHiB myOIiyHOI aAMiHICTpalii 3 TEBHOIO MipOi0 CBOOO-
IIM PO3CYAY.

CTOCOBHO MIPaBOBOI HEBU3HAYEHOCTI 3ayBa)KUMO TaKe. 3arajioMm
y KOHCTUTYLIHHOMY IpaBi YKpaiHi 3acaja mpaBoBOI BU3HAYCHOCTI
(anrn. — legal certainty) HaJeKUTh IO HEMMMCAHUX CKJIQJIOBUX MMPUH-
LUy BEPXOBEHCTBA IpaBa, sika, 3TiJHO 3 MPABOBUMH MO3HLISIMH
Koncrutyniiinoro Cyny Ykpainu, ciryrye 3a0e3le4eHHI0 HelmopyIl-
HOCT1 KOHCTUTYLIHHUX MpaB JoAnHU [4, c. 45].

3rigHo 3 yxBajeHuM Benenilicbkor komiciero «KoHTponbHUM
CIMCKOM THTaHb Ui OL[IHKK CTaHy AOTPHUMAaHHS BEPXOBEHCTBA
mpaBay MPaBOBa BU3HAYEHICTh Mependayac:

1) mocTymHICTh 3aKOHO/IABCTBA;

2) #ioro nependavyBaHiCTh;

3) IOCTYMHICTH pillleHb CY/IB;

4) cTabinbHICT 1 MOCIIAOBHICTh 3aKOHY Ta HOT0 3aCTOCYBaHHS
Ha MPaKTHIL;

5) BiACYTHICTh 3BOPOTHOI CHITH 3aKOHY;
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6) OXOpOHY MPaBOMIPHUX OYIKYBaHb;

7) morpumanHs npuHOUMIIB nullum crimen sine lege i nulla
poena sine lege;

8) monmeprkanHs 3acaaum res judicata [5, p.15-17; 4, c. 45].

HeBusnaueHicTh npaBa SK NMEBHUI piBeHb HOPMAaTUBHHUX MPABO-
BUX Yy3arajibHEHb 3HaXOAWUTH O€3MOCepeAHid MposB Y Pi3HOMAaHIT-
HUX HOpMax IpaBa. BukopucTaHHS HEBU3HAYCHOCTI IIPH (POPMYITIO-
BaHHI TPaBOBUX TMPHUIHKCIB 1HKOIH BHKOPUCTOBYETHCS CBiJIOMO
JUIsl CTBOPEHHS TIepeyMOB, 1100 [iana3oH peajbHOro BILUIMBY OpHU-
JMYHOI HOPMHU Ha CYCIIBHI BiIHOCHHU HaWOIIBII MOBHO  MOCTi-
JIOBHO OXOIUTIOBAB AWHAMIYHO-(PYHKIIOHAIBHI aCIIEKTH iX PO3BUTKY
[6, c. 23-24].

HeBusnaueHicTh npaBa, HOro OKpeMHUX MOHATH Ta KaTeropiii Ha-
Jla€ MOXJIMBICTh cy0’€KTaM MPaBOBITHOCHH TIEBHY CBOOO/Y Y BUKO-
pHUCTaHHI IPaBOBOi HOPMH 3a JIOITIOMOT'OF0 MOXKIIMBOCT1 HAIlOBHEHHS
BIJIMIOBIIHUX TEPMiHIB BJIACHHUM 3MICTOM 3QJIGKHO BiJ (QakTHYHOI
cutyarlii. [IpaBoBa HeBU3HAYEHICTH B ii HEraTUBHOMY 3HAUEHHI MO-
K€ MaTH MICIle B TaKUX HaWBaXJIHMBIIIMX KOMIOHEHTaX MPaBOBOI
CHCTEMH, SK 3aKOHOJABCTBO, CHUCTEMa MpaBa i MpPaBO3acTOCOBHA
npakTHka [6, c. 23-24].

TakuM 4yMHOM, TIPaBOBa HEBU3HAYCHICTh — II€ BIJACYTHICTH YiT-
KOCTI Y IPaBOBHX KOHCTPYKIIISIX, IO CTBOPIOE PU3UKK HEOIHO3HAY-
HOT'O 1X 3aCTOCYBaHHS Ha MPAKTHILII.

[ousTTs «KOHQIIKT iHTEpeciB» BHU3HA4YEHO y 3aKoH1 YKpaiHu
«[Ipo 3amobiranHs KOpyImii» [7] Ta BHOKPEMJICHO TOTCHIIHHMI
i peanbamii. [loTeHmiHHUN KOHQIIKT iHTEpeciB — I HasBHICTH B
oco0u TmpuBaTHOro iHTepecy y cdepi, B sKiii BOHa BHKOHYE CBOI
CIIy>)KOOB1 UM TPEJACTABHUIIbKI TOBHOBAXKEHHS, 1[0 MOXKE BIUIMHYTH
Ha OO’€KTHBHICTh YHM HEYNEPEKEHICTh NPUUHATTS HEI0 pillleHb
a00 Ha BUMHEHHS YW HEBUMHEHHS I I1J 4ac BUKOHAHHS 3a3Hade-
HUX TIOBHOBa)KECHb.

PeanbHuit KOHQIIKT iHTEpeCiB — 1€ CYNEepeuHiCTh MiXK MPUBAT-
HUM iHTEepecoM 0co0M Ta 1i CIy)KOOBHMH YHM TPEICTaBHULLKUMH
MMOBHOBYKEHHSIMH, 110 BILUIMBAE Ha 00 €KTUBHICTh 00 HEYIEepeKe-
HICTb TPUHHATTS pilleHb, a00 HAa BYMHEHHS YW HEBUMHEHHS [Iii
i1 Yac BUKOHAHHSI 3a3HAYEHNX TOBHOBAXCHb.
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Sx BBaxae P. JlyTka, MO)KHa BUSIBUTH 4YITKY 3aJI€KHICTH MIX
BKa3aHUMH TMOHITTSAMHU: MOTEHIIHHNH KOH(DIIKT IHTEpeciB BU3HAUYAE
HasBHICTh  MPHUBATHOIO  IHTEpeCy, M0 MOXE  BIUIMHYTH
Ha 00’ €KTUBHICTh MPUHHATTS PillleHb, TOAL SIK pealbHUH KOHQIIKT
iHTepecy BU3Haua€ caM (pakT BIUIMBY B Till UM iHIIiH Gopmi mpuBart-
HOT'O iHTepecy Ha 00 €KTHUBHICTh MPUUHATTS PillleHb. ABTOP CTBEp-
JDKY€, 10 TOTSHUIHHMA KOH(QIIKT iHTepecy mepenye pearbHOMY
KOH(JITIKTY iHTepecy Ta mepepocTae y HbOro BHACIHIAOK BiIOBiAHO-
T'0 IOPUANYHOTO (DaKTy, HA OCHOBI SIKOTO 1 BCTAHOBJIOETHCS pealib-
HUI BIUIMB MPUBATHOTO iHTEpecy Ha 00 €KTHUBHICTh YW HEymepe-
JDKEHICTh TPUHHATTA 0co0ol0 pimeHb abo Ha BYMHEHHS
YY HEeBYMHEHHSI [ Ml 4YaC BUKOHAHHS CIYXKOOBUX MOBHOBaXKEHb
[8, c. 136].

Taxum urHOM, KOH(DIIKT iHTEpeCiB — 11€ HASBHICTb MPUBATHOTO
iHTEepecy, 10  TPOSBISETbCS Yy  WMOBIPHOCTI  BIUTUBY
Ha 00’ €KTUBHICTh MiJ Yac MPUHHATTS pilleHHs abo y Oe3mocepen-
HbOMY BIUIMBI Ha IPUUAHSATTS PillICHHS.

[ousTTS «HEMpaBOMipHa BUTOJ@» TaKOX MICTHUTBCS B OCHOB-
HOMY aHTHUKOPYIIITHOMY 3aKOHI Hamloi Jep:kaBu. HenpaBomipHorO
BUTO/IOK0 BiAMOBiAHO 70 3akoHy Ykpainu «IIpo 3amobiranas Kopy-
nii» [7] € rpomoBi komTH a0o iHIIE MaiHO, MepeBaru, MiIbIH, 1M0-
CITyT'Y, HeMaTepialbHi aKTUBHU, OyIb-sKi 1HIII BUTOIM HEMaTepiaib-
HOIO YW HErpoLIOBOTO XapakTepy, SKi OOILsIOTh, MPOMOHYIOTH,
HaJal0Th a00 OJICPXKYIOTh O€3 3aKOHHUX Ha T€ IiJICTaB.

Ha nymxy M. KomapHHIBKOI, Y HamoMy CYCHiIbCTBI OAHHUM
3 HAlOLTBII CcOLiaNbHO 3HAUYIIMX Ta 3arPO3JMBHUX BUSIBIB KOPYIIIil
€ TIPUIHATTS TPOMO3Kii, OOIIHKN a00 oJepKaHHS HEMPaBOMIpHOT
puroju [9, c. 39].

Ak naromnomye O. lllocTko, i AepkaBH 1 CYyCHUILCTBA HalHE-
OEe3IeYHINIO € CUTYAIlisl, KOJM KOPYMIHHI AISTHHSI BUMHSIIOTH came
KEepIBHUKH JIep>)KaBHUX YU TMPABOOXOPOHHHUX OpraHiB abo OpraHis
MICIIEBOTO CaMOBPSAYBAaHHS, sIKi HE3aKOHHO 1 HENMPaBOMIPHO BUKO-
PHUCTOBYIOTh CBili Jep)KaBHUH CTaTyc Ajisl OTPUMAaHHs IiepeBar.
Ha aymky HaykoBIIs, Taki OCOOM BiJJPi3HSFOTHCS Bijl IHIIIMX 3JI0YWH-
IiB 00CSITOM Ta BEIMYMHOIO BIAJHUX KOMIIETEHTHOCTEH «JIJIsl caMo-
30aradeHHs Ta OTpUMaHHS iHIMX BUrom» [10, c. 179-182].
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OTxe, HEMIPaBOMIpHA BUT0Jla — 1€ OTPUMAHHS OYIb-SKHX BU-
roji, O He rnependavyeHi YNHHUM 3aKOHOIaBCTBOM.

[Tig yac mpoBeeHHS JOCTIKEHHS] HaMU OYJI0 TTPOaHalli30BaHO
HU3KY HOPMATHBHO-TIPABOBHUX Ta HOPMATUBHHUX AakTiB (TMPOEKTH
1 YMHHI aKTH) MOAO0 HASBHOCTI B HUX KOPYMIIOreHHUX (HaKTOpiB.
Oxpemi 3 HHX, 30KpeMa Ti, Ae Oynu ineHTHdiKoBaHI KOpYIIiOreHH1
(hakTopH, PO3TJITHEMO Ta CIPOOYEMO BHU3HAYMTH POJIb MPHHIIUIIIB
J00pOro BpAAyBaHHS IS iXHBOTO 3MEHIIIEHHSI.

Crattio 15 3akony Ykpaiau «[Ipo BuIly OCBiTY» MPHCBSIUEHO
MOBHOB&)KEHHSAM 3aCHOBHHMKA UM 3aCHOBHHKIB 3aKNIaJy BHILOI OCBi-
TU. 30KpeMa, y 4. 2 Ii€i CTAaTTi nepeliueHi Taki MOBHOBAXKCHHS:

«2. 3acHOBHUK (3aCHOBHUKH) 3aKJIaJy BHILOI OCBITH 200 yIOB-
HOB2)KCHWH HUM (HUMH) OpTaH:

1) 3aTBepKYeE CTATYT 3aKJIaly BUIIOI OCBITH;

2) ykiazna€e B MICIYHHN CTPOK KOHTPAKT 3 KEPIBHUKOM 3aKiIay
BHMIIIOI OCBITH;

3) AOCTPOKOBO PO3PUBAE KOHTPAKT i3 KEPIBHUKOM 3aKjajay BH-
101 OCBITH;

4) 371iCHIOE KOHTPOJTb 33 (hiIHAHCOBO-T'OCIIOIAPCHKOO JisUTbHIC-
TIO 3aKJIaJly BUIIOI OCBITH;

5) 3HiHCHIOE KOHTPOJb 332 JAOTPUMAHHSM CTaTyTy 3akiaay BU-
101 OCBITH;

6) 3miliCHIOE iHIII TTOBHOBa)XEHHSI, repea0daveHi 3aKOHOM 1 cTa-
TYTOM 3aKJiajay BUIoi ocBity» [11].

Ha Hamy nymKy, y bOMY MOJOXKEHHI € TaKUWA KOPYIIIOr€HHUN
(akTop, SK IPaBOBa HEBU3HAYCHICTh, OCKUIBKH CEpe]l TepeTiueHIX
MOBHOB&)KEHb MICTHTBHCS IMYHKT MPO 3/iMCHEHHs 1HIIMX ITOBHOBA-
JKEHb, Tiepe0aYeHNX 3aKOHOM 1 CTaTyTOM 3aKJiajy BUIIOI OCBITH.
Curig 3BepHYTH yBary, 110 1€ 1 € HopMa 3aKOHY, B sKil IIi TOBHOBA-
KEeHHS Malii O OyTH YiTKO 3a3HAYEHi.

Boanouac y 4. 3 cr. 15 BKa3aHOro BHIIE 3aKOHY HIIETHCS:

«3. 3acHOBHHK (3aCHOBHMKH) 200 yMOBHOBa)KCHHH HMM (HHUMH)
opraH Moxxe (MOXXYTh) JIeJIeryBaTH OKPEMi CBOI IIOBHOBaXKCHHSI KEPiB-
HUKOBI 200 1HIIIOMY OpraHy YIpaBJIiHHS 3aKjIa y BUIOT ocBiTH» [11].

V wiit HopMmi, Ha Hally AyMKY, cepell KOpYMIiOTeHHUX (PaKTopiB
— JIMCKpellisl, IOpUINYHA HeBU3HAYCHICTh, KOH(IIIKT iHTepeciB. 30K-
peMa, YMOBH, 3a SKHX 3aCHOBHHK a00 YIOBHOB2)XEHHH HMM OpraH
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MOJKE JICJIEryBaTH OKPEeMi CBOI MOBHOBa)XKEHHS, HE BU3HA4YeHO. SIki
caMme 3 MOBHOBa)XEHb MOXYTh OyTH JeNeropaHi — He BH3HAUYCHO,
IO CIIPUSE AUCKPEUifHOMY MPUHHATTIO PIillIEeHHS] CTOCOBHO Pi3HUX
KepiBHUKIB. biblie TOro, SKIO0 YIMOBHOBXEHHH OpraH Jelerye
CBOi KOHTPOJIbHI MMOBHOBa)KEHHSI KEPIBHUKY 3aKJIaZly BHIIOI OCBITH,
TO BUXOJUTH, IO KEPIBHHUK 31iHCHIOBATHME KOHTPOJIb CaMm 3a Co-
0010, 10 00YMOBJIIOE BUHUKHEHHSI KOH(MIIKTY 1HTEpEeCiB Ta CrpHse
YHUKHEHHIO OY/Ib-5IKO1 BiIIIOBiAaJIbHOCTI.

Takum 4MHOM, Y HABEIEHOMY MPHUKJIAJl Taki MPUHIHUIN J00pO-
TO BpsAYBaHHS, SIK IPAaBOBAa BU3HAYEHICTh, MPO30PICTh, JEIeryBaH-
HSl, TiA3BITHICTE, BIAMOBIAAIBHICTE HIBETIOIOTHCS.

3 METOI HAJIEKHOTO JOTPUMAHHS BKA3aHUX MPUHITUIIB 00pO-
T'0 BpsIAyBaHHS BBa)Ka€MO 3a JIOLIbHE:

1) Bukmtounty 1m. 6 4.2 ct. 15 3akony Ykpainu «[Ipo Buiry
OCBITY»;

2) 4. 3 cr. 15 3akony Ykpainu «[Ipo BUILYy OCBiTY» BHKIIACTH
B TaKiil penaxirii:

«3. KepiBHUK 3aKialy BUIIOI OCBITU € MiI3BITHUM 3aCHOBHHKY
(3acHOBHHKaM) ab0 yITOBHOBa)KEHOMY opraHy. Taka 3BiTHICTh TIOJa-
€TbCsl 3a TpuMipHOIO (opMOIO 3BiTYy, 3aTBep/keHolo Kabinerom
MinictpiB Ykpainu.

3acHOBHUK (3aCHOBHMKH) a00 YIOBHOBa)KEHHI HUM (HHMU) Op-
raH He MOXe (He MOXYTh) JIeJeryBaTH CBOi KOHTPOJIbHI MOBHOBA-
YKEHHS KepiBHUKOBI 200 1HIIOMY OpraHy YIpaBIiHHA 3aKiaTy BUIIOL
OCBITHY.

[MocranoBoto Kabinery MinictpiB Vikpainum Big 2 cepmHs
1995 p. Ne 597 «IIpo TunoBy GopMy KOHTPAKTY 3 KEPiBHUKOM ITijI-
MPHUEMCTBA, 10 € y JepkaBHil BiacHocT» [12] 3atBepmkeHo Tumo-
BY )OPMY KOHTPAKTy 3 KEPIBHUKOM MiINPUEMCTBA, 11O € y JIepKaB-
Hill BIacHOCTI (nani — Tumosa opmMa KOHTPAKTY).

VY pozaini I TumoBoi ¢opMH KOHTPAaKTy BH3HAYEHO NpaBa
Ta 000B’S3KH CTOPiH, 30KpeMa 3000B’s13aHHs KepiBHUKA. [IpoTe 3ri-
JIHO 3 pe3ylibTaTaMu aHalli3y IbOTO PO3JIiTy KOIHUX ITOJIOKEHb,
SKAMU Oyl O YCTaHOBIIEHI aHTUKOPYMIiHI 000B’A3KH TaKHX Kepi-
BHUKIB, 110 nependaueni 3akoHom Ykpainu «[Ipo 3amo0iraHHs Ko-
pynuii», Hemae. Ha Hamy mymKy, BiACYTHICTh YITKMX OCHOBHHX
000B’513KiB, AKi MOKJIAJaI0ThCSl HA KePiBHUKA (30KpeMa, aHTHKOPYTI-
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HilfHUX), CTBOPIOE MpPaBOBY HEBH3HAYEHICTh B O3HaueHid cdepi
Ta MOXKE CIIPHUSITH BUYMHEHHIO KOPYNIIHHUX MTPABOMOPYIICHb.

VY crarTax 61, 62 3akony Ykpaiau «[Ipo 3anobiraHHsi KOpymiii»
[7] 3-TTOMiX IHIIOTO MIETHCS, IO KEPIBHUKU FOPUIMYHOI OCOOM 3a-
0e3MeuyIOTh PErYIAPHY OLIHKY KOPYIIIMHUX PU3HKIB Y il TisSUTEHOCTI
1 3MIMCHIOIOTh BIOBIHI AHTHKOPYIIIMHI 3aX0/u, 3a0€3MeuyrOTh
pPETYIApPHY OIIHKY KOPYNUIHHMX pH3WKIB y 1i  JisuTbHOCTI
1 371ACHIOIOTh BiJIIOBIIHI aHTUKOPYIILIHHI 3aX0/i1; B 000B’I3KOBOMY
MOPSIZIKY 3aTBEPDKYIOTH aHTUKOPYIILINHHI TporpaMu, o0 € KOMILICK-
COM IMpaBWJ, CTAHIAPTIB 1 MPOLEAYp OO BUSBJICHHS, NPOTHIIl
Ta 3aro0iraHHs KOpYyMiii y JisuTbHOCTI FOPUIUIHOI OCOOH.

VY macmrai kpaiHu BiICyTHICTh Takoi HopMmu y Tumosiid popmi
KOHTPAKTY YHEMOXKIIUBUTH HAIEKHY peaizallilo TaKuX MPHHLUIIIB
J00poro BpsiAyBaHHS, SIK MPO30PIiCTh Ta BIAKPUTICT, OCKUIBKH MO-
e CIYTYBaTH IMiACTaBOIO ISl 3aJIMIICHHS 11032 yBarol KOpYIIiii-
HUX PU3UKIB, 30KpeMa 11010 OTPUMAHHS BiJOBITHUMH CITY>KOOBH-
MU 0C00aMHU HEIPaBOMIPHOT BUTOJIH.

VY 3B’sI3Ky i3 3a3HAUYEHHM BHILE MPOMOHYEMO JTOMOBHHUTH PO3-
nin I TunoBoi popMu KoHTpakTy 11. 6° y Takiil pefakiii:

«KepiBHHK 3000B’S3y€ThCsl 320€3MEUNTH 3aTBEPKEHHS aHTH-
KOpYILIHHOI MporpaMu, peryispHy OLIHKY KOPYIIIHHUX PH3HKIB
Ta 371CHEHHS HU3KH aHTHKOPYMLIHHUX 3aXO0/IiB.

[octanoBoto Kabinery MinictpiB Ykpainu Bix 6 kBitHs 2022 p.
Ne 406 «IIpo BHeceHHs 3MiH 70 MyHKTY 2 noctaHoBu KaGinery Mi-
HictpiB Ykpainu Big 20 kBitHS 2016 p. Ne 304» BHeceHO 3MiHM
JI0 YMOB OIUTaTH Tpali MOcaJoBUX 0Ci0, KepiBHHUKIB Ta KEPIBHHUX
MPaliBHUKIB OKPEMHUX JAEp>KaBHUX OPraHiB, Ha SKUX HE TOIINPIO-
eTbest Oig 3akoHy Ykpainm «[Ipo nepskaBHy cinykOy», Yy 4acTHHI
BUIUIAT KEPIBHUM TIpalliBHUKaM. 30KpeMa, 3MiHy BUKJIaJICHO B TaKii
penaxiii:

«do okpemoro pimenHss KabGinery MiHnicTpiB VYkpainu,
ane He panime 1 ciuns 2024 p., Ilpem’ep-minictpy Ykpainu, Ilep-
mioMy  Bille-TipeM’€p-MiHicTpy VYKpaiHu, Bille-ipeM’ep-MiHICTpY
VYxpainu, miHicTpaM, iX mepHmvM 3acTylHUKaM, 3acTymHHKaM, [o-
JI0B1 Ta wieHaM HamioHanbHOT KOMICIT 3 I[IHHUX marnepiB Ta (HOHJI0-
BOT'O PUHKY 1 rojoBaM obOsacHuX, KuiBcbkoi Ta CeBacTomnoibChKOi
MICBKHX JACpKaBHUX aJMiHiCTpamid Haj0aBKa 3a IHTEHCHUBHICTb
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mpaii, nepeadadeHa a0d3aloM TPETiM LBOTO MYHKTY, HE BUILIAUY-
€ThCS. 3a3HaueHI OOMEKEHHS HE MONIUPIOIOTHCS Ha MOCAZIOBUX OCI0,
SKi 32 YMOBaMH OIJIaTH Mpalli IPUPIBHIOIOTHCS 10 wieHiB Kabinery
MinictpiB YkpaiHu BiAMoBigHO 10 3akoHY» [13].

BHeceHnHsiM 3MiH y Takiii pemaxiii, Ha Hamry TyMKY, BCTaHOB-
JIIOIOTh HEPIBHI YMOBH, 30KpEeMa BCTAHOBJIIOIOTh OOMEKCHHSI BU3HA-
YEHUM KaTeropisiM MOoCajOBIIiB II0JI0 BUILUIATH HaJ0aBKU 3a IHTCH-
CHBHICTB Tpalli, 110 MO>)KHA BH3HAYUTHU K KOPYMNIIIOTeHHUI (paKTop
— HecTpaBeIMBe HaJIJaHHA NPUBLIEIB UM BCTAHOBJIEHHS! OOMEXKEHb.

Bapro 3a3HaunTH, 0 B Takii cHUTyalii 3HIBEJIbOBAHO TaKHH
OpPUHIUN A00pOoro BpSAYBaHHS, SIK CHpaBeIIMBICTh. 30Kpema,
JUISl HaJIeXXHOTo 3a0e3neueHHs (yHKIIOHYBaHHS MPUHIIHUIIIB J00pO-
T'O BPSIIyBaHHS Ta 3 METOI0 YCYHEHHS IIbOTO KOPYIIiOTeHHOTO (aK-
TOpa BBAKAEMO 3a JIOILIBHE BUKIIOUUTH 2 PEUCHHS I1. 2 3amporio-
HOBaHMX 3MiH 10 mnoctaHoBu KabGinery MinicTpiB YkpaiHu
Bix 6 kBiTHS 2022 p. Ne 406 «IIpo BHECEHHsI 3MiH JI0 TyHKTY 2 TIOC-
taHoBu KaGinery MinictpiB VYkpainm Bin 20 xBitas 2016 p.
Ne 304».

Y  myskti 1  mocranoBu Kabinery MinictpiB  Ykpainu
Big 7 Oepesnst 2022 p. Ne 221 «/lesxi muTaHHS OMJIATH Mparli mpari-
BHUKIB JIep’)KaBHUX OPraHiB, OpraHiB MICIIEBOTO CaMOBPSAIyBaHHS,
MiAPUEMCTB, YCTAaHOB Ta OpraHi3amii, mo GiHaHcyrloTbcs abo ao-
TYIOTBCS 3 OI0/KETy, B yMOBaX BOEHHOTO CTaHy» BU3HAUCHO:

«l. Hamati mpaBo KepiBHHMKaM JepKaBHUX OpTaHiB, MiANpH-
€MCTB, YCTaHOB Ta Oprasizamii, mo (QiHaHCYIOTbcS a00 IOTYIOThCS
3 OIOJKETY, 10 IPUTTMHEHHS YM CKACYBaHHS BOEHHOTO CTaHy B YK-
paini B Mexax (oHAy 3apo0iTHOT MiaTH, nepeadayeHoro y KOmTo-
pHCi, caMOCTiIHHO BH3HAYaTH PO3MIp OIUIATH Yacy MPOCTOIO MpPalliB-
HUKIB, ajie He HIDKYe BiJ JABOX TpeTWH Tapu]HOI CTaBKH
BCTAQHOBJICHOT'O TIPAIiBHUKOBI TapudHOro po3psaay (mocamaoBoro
oknaay)» [14].

Ha nHamy nymKy, 3a3HadeHa HOpMa B YacTHHI HaJaHHS MpaBa
BKa3aHUM BHIIEC KEPIBHUKAM CaMOCTIMHO BH3HAYaTH PO3MIpP OILIATH
yacy MNpPOCTOI0 TPAIiBHHUKIB € IUCKPEIHHOI Ta MOPYIIyE TaKi
NPUHIUNK JOOPOTro BPSAYBaHHS, SK CIPaBELJIMBICTh, MPO30PICTh,
OpIEHTOBAHICTh HA KOHCEHCYC.
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[Mpoonyemo m. 1 mocranoBu KabGinery MiHnicTpiB Ykpainu
Big 7 Oepesnst 2022 p. Ne 221 «/lesiki muTaHHS OMJaTy Mpaii mpari-
BHUKIB JIep’)KaBHUX OpraHiB, OpraHiB MICIIEBOTO CaMOBPSIyBaHHS,
MiAPHEMCTB, YCTAaHOB Ta OpraHi3aii, mo ¢iHaHcyroThcs abo ao-
TYIOTBCS 3 OFOJDKETY, B YMOBaX BOEHHOI'O CTaHY» BHUKIIACTH B TaKiil
penaxiii:

«l. KepiBHUKaM Jiep)KaBHUX OpraHiB, MiJIPHEMCTB, YCTAaHOB
Ta OpraHizarfii, 1o (piHaHCYIOTECS a00 JOTYIOThCS 3 OFOJKETY, JI0 MpH-
IMUHEHHS Y1 CKaCyBaHHS BOEHHOIO CTaHy B YKpaiHi B Mexax (OHIy 3a-
PoOiTHOI M1aTH, MependayeHoro y KOITOpKC], BU3HAYATH PO3MIp OILIaTH
Yacy MPOCTOFO MPALBHUKIB, K JB1 TPETUHU Tapr(HOI CTABKW BCTAHOBJIC-
HOTO TPAIIBHUKOBI TAPUPHOr0 po3psiry (IT0cazoBOro OKIay ).

VY Tlopsiaky BUKOPUCTaHHS KOIITIB, Tepef0adeHnuX y JieprKaB-
HOMY Oro/pKeTi Ha (iHAHCOBY MIATPUMKY TPOMAJICBKUX 00’€IHAHb
0Ci0 3 IHBAIIJHICTIO, 3aTBEP/PKEHUX NOCTaHOBOK Kabinery MiHicT-
piB Ykpainu Big 3 Oepesnst 2020 p. Ne 166 [15], y nm. 2 n. 5 KOHK-
pPETU30BaHO BUTpPATH HAa OpraHizailiiHe Ta MaTepialbHO-TEXHIYHE
3a0e3nevyeHHs AiTIbHOCTI TPOMaJCHKOro 00’ €IHAaHHS, Ha sIKi CHps-
MOBYIOTbCSl OFOJDKETHI KOIITH, 30KpeMa Iie NpuAOaHHS KaHIEsp-
ChKUX TOBapiB, OIUIATa MOCIYTH 3B’SI3KYy Ta 00CIYrOBYBaHHS OpIrTe-
xHiku Tomo. [Ipore B a63. 11 mm. 2 1. 5 Tlopsiaky BUKOpHUCTAHHS
KOILTIB, Tiepei0ayeHnx y aep>kaBHOMY OrOJDKeTi Ha (piHaHCOBY Mmif-
TPUMKY TPOMAaJICBKUX 00’€THaHb OCi0 3 iHBaJiHICTIO, 3aTBEpKE-
HuUX mnoctaHoBor KabGinery MiHnicTpiB YkpaiHu Bim 3 OGepesss
2020 p. Ne 166, 3a3HaucHO:

«IHIIIl BUTPATH HA OpraHi3aliiiHe Ta MaTepiaibHO-TEXHIYHE 3a-
Oe3reueHHs AISUTBHOCTI TPOMAJIChKOro 00 €HAaHHS, SIKI IMiITBEp-
JOKEHI BIJIMOBITHUMHU JIOKyMeHTamm» [15].

s HOpMa MICTUTH IOPUAWYHY HEBU3HAYEHICTh MIONO «IHIIMX
BUTpPAT» Ta CIpPHUSE AUCKPELIMHOMY pIlIEHHIO BiAMOBiAAIBHOI OCO-
Ou, SIKi BUTPATU MOXKHA BIJJHECTH JI0 TAKUX, II0 CBOEID UEPTOIO T0-
pYLIye TPUHIMIK JT0OpOro BPAAyBaHHS — MPO30PICTH Ta MPaBOBY
BHU3HAYEHICTb.

Te came cTOCyeTbCs 1 BHTpAaT Ha OpraHi3alliiHUN PO3BUTOK
IPOMaJICKKOT0 00’ €IHaHHS, 30KpeMa B a03. 8 miL. 3 1. 5 BU3HAYCHO:

«iHII BUTPaTH HA OpraHi3allifHUi PO3BUTOK T'POMAJICHKOTO
00’ e THaHHS, SKi MTBEPPKEHI BiIIOBITHUMH JTOKyMEeHTaMm» [ 15].
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[Mporonyemo a63. 11 mm. 2 . 5 Ta a63. 8 mm. 3 . 5 [opsaaky
BHKOPHCTaHHS KOIITIB, IMepen0auyeHuX y JAepKaBHOMY OOJKeETI
Ha (hiHAHCOBY IMIITPUMKY TPOMAJICBKUX 00’ €JHaHb OCi0 3 IHBaJiIHI-
CTIO, 3aTBep/pKeHNX mocTaHoBolo Kabinery MinicTpiB Ykpainu
Big 3 Oepesnst 2020 p. No 166, BUKITIOUUTH.

BucnoBku. 3aranoMm y npoaHasli30BaHUX HaMH aKTaX BUSBICHO:
JHMCKpEIilo; MPaBOBY HEBU3HAUCHICTh, HECTpaBEIIMBE HaJaHHS
MPUBLICIB YM BCTAHOBJICHHS OOMEKEHB; KOH(IIIKT IHTEPECIB; MOX-
JUBICTh OTPUMAaHHS MPOIO3HIii, 00IIsIHKE abo ojep:kaHHs Hemnpa-
BOMIPHOI BUTOJIH.

Bepyun no yBaru BukiajeHe, BBAXKAEMO, IO VIS CIPOLICHHS BH-
SIBJICHHSI KOPYIIIIOreHHUX (PaKTOpPIB y AISUIBHOCTI OpraHiB MyOIidHOT
azMiHicTpanii HeoOXiAHO Ti KOPYMIIOreHHi (hakTopH, 10 HaivacTime
TPAIUSIIOTHCS, 3aKPIMTUTH B aHTUKOPYILIHHOMY 3aKOH1 Y KpaiHH.

3okpema, mpononyeMo 4. 1 cr. 55 3akony Ykpainu «lIIpo 3amo-
OiraHHs KOPYIIii» JONOBHUTH a03alloM JPYTrUM 1 TPETiM Ta BUKJIa-
CTH X y Takili pemakiiii:

«J10 OCHOBHUX KOPYMIIOTeHHUX ()AaKTOPIB HAIEXKaTh: TUCKpe-
1is1; TpaBOBa HEBM3HAYCHICTH; HAJAHHS IPUBLICIB UM BCTAHOBJICHHSI
0o0MexXeHb; KOH(IIIKT 1HTepeciB; MOKIMBICT OTPUMAHHS MPOIO3H-
11ii, OOIISTHKY a00 Oiep KaHHS HEMPAaBOMIPHOI BUTOJTH.

3a3HayeHi KOpYMUioreHHi (akTopu HE € BUKIIOYHUMH Ta MO-
KyTh OYTH JeTaji30BaHi ¥ JIOMOBHEHI y BIAMOBIAHMX MOPSAIKAX
1 METOJIOJOTISIX aHTUKOPYIIIHHUX OPTaHiB».

OTke, IPUHLIUIH 100POTO BPSAYBaHHS U 3MEHIIEHHS KOPYII-
HioreHHUX (PakTOpiB y AiSUTBHOCTI OpraHiB MyOaiyHOl agMiHicTpalii,
0e3yMOBHO, MAIOTh BaroMe 3Ha4eHHs. BUKIIIOYHO KOMIUIEKCHE J10-
TpUMaHHS BCIX MPUHIUMIB A0OPOro BpsAyBaHHS Y MpaKTHUHIHM Ii-
STIBHOCTI OpraHiB MyOIiuHOi agMiHiCTpalii COpUsATHME 3MEHIICHHIO
BUHUKHEHHSI KOPYMIIOreHHUX (hakTopiB 30KpeMa Ta 3amoOiraHHIo
KOPYIIIT 3arajioM.
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THE INFLUENCE OF THE GOOD GOVERNANCE
PRINCIPLES ON THE REDUCTION OF CORRUPTION
FACTORS IN THE ACTIVITIES OF PUBLIC
ADMINISTRATION BODIES

The article, on the basis of the analysis of normative legal acts and scientific
and legal literature, clarifies the role of the principles of good governance
in reducing corruption-inducing factors in the activities of public administration
bodies.

The most common corruptionogenic factors, such as: discretion; legal
uncertainty; conflict of interests; the possibility of receiving an offer, promise
or receiving an improper benefit; use of legal constructions of an evaluative nature.
The content of these corruption-inducing factors is considered in detail.

A number of legal and normative acts were analyzed, including both draft and
current acts regarding the presence of corruption-inducing factors in them. Some
of them were considered, in particular, those where corruptionogenic factors were
identified and the role of good governance principles for their reduction was
determined. It was found that in some legal and normative acts, such principles
of good governance as legal certainty, transparency, delegation, accountability,
responsibility, justice, consensus orientation are leveled or violated. In order
to properly comply with the specified principles of good governance, proposals
were submitted to improve the provisions of a number of regulatory acts.

It is argued and emphasized that in order to simplify the identification
of corruption-inducing factors in the activities of public administration bodies, it is
necessary to enshrine the most frequently encountered corruption-inducing factors
in the anti-corruption law of Ukraine.
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The comprehensive observance of all principles of good governance in the
practical activities of public administration bodies will contribute to the reduction
of corruption-inducing factors in particular and the prevention of corruption
in general.

Key words: corruption-inducing factors, principles of good governance,
regulatory act, public administration.
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3APYBIKHMIA JOCBIJ] ®YHKIIOHYBAHHS
MEHITEHIIAPHUX CUCTEM: NEPCIIEKTUBU
BJOCKOHAJIEHHSI 3AKOHOJIABCTBA YKPATHH

Y cmammi 30ilicneno ananiz nepedoux npakmux QYHKYioHY6aHHs NeHimeH-
yiapuux cucmem y 3apybixcnux kpainax. Yeazy 6yno 3ocepediceno Ha makux acne-
Kmax: 0oyiibHiCMb 3ACMOCY8aHHs N030aGIeHHs 801i SIK OCHOBHO20 BUOY NOKAPAH-
HA, MUnU YCMAHO8 GUKOHAHHA  NOKAPAHb,  (DYHKYIOHY8AHHA — O0EePICABHUX
i npugamHux ycmanos no30aenents 60 ma OOYLIbHICIb 3aNPOBAIICEHHs NOOIO-
Hol npaxmuxu 6 Ykpaiui, npoghecitina nidcomoska Kaodposoeo cKkiady YCMAaHo8
nosoasnenis oi.

Knrouosi cnosa: nenimenyiapna cucmema, KpUMIHATIbHO-8UKOHAGHE 3AKOHO-
0a8cmeo, BUKOHANHS NOKAPAHb, 3ACYOdCEH], Npobayis, YyCMAaHo8y UKOHAHHA NOKA-
Panb, HAYIOHAIbHE 3aKOHOO0ABCMEBO, IMNIEMEHMAYIS.

IMocranoBka mpodaemu. Ha cyuacHomy erami pedopmyBaHHs
1 CTAaHOBJICHHS HAIliOHAJIBHOTO 3aKOHOJABCTBA BAXKIIMBOTO 3HAUYCHHS
HaOyBarOTh MHUTAHHS BIPOBA/HKEHHsS MO3UTHUBHHUX IMPAKTUK 3apy0i-
KHHUX KpaiH 3ayisi BIOCKOHAJICHHS IIPaBOBOI'O PETYNIIOBaHHS CYC-
MUIBHUX BIMHOCHMH. He € BUHATKOM 1 BIIOCKOHAJIEHHS BITYM3HSHOI
MEHITeHIIapHOI cucTeMH. 3a3HaueHe Ha0yBa€e aKTyaJIbHOCTI B acrie-
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KTi HaOJIMDKEHHsI 10 MDKHAPOJAHHUX CTAaHJIAPTIB, 3araJibHUX IHTErpa-
HifHUX TpoleciB, ryMaHi3amii BUKOHaHHS MoKapaHb. CTaHOBIEHHS
3apyObKHOIO JOCBily (YHKIIOHYBaHHS TIEHITCHIIADHUX CHCTEM
MOB’SI3aHE 3 ICTOPUYHHMH OCOOJHMBOCTSIMH PO3BHTKY KOHKPETHOI
Jiep>KaBH, PiBHEM €KOHOMIYHOTO PO3BUTKY, PIBHEM 3JIOYHHHOCTI TO-
mo. BuB4eHns i geranbHuil aHATI3 CIPUSTUME PO3YMIHHIO TIPOOIIEM,
HasBHUX y cepi BUKOHAHHS [TOKapaHb HA CYyYaCHOMY €Talli, BU3Ha-
YEHHIO MOXITUBHX HUISIXIB iX PO3B’s3aHHS Ta MallOyTHIX MEPCIEKTHUB.

AHami3 ocraHHiX mociaikeHb i myomikamiii. [locnimkenHo
TEOPETUYHUX 1 MPAaKTUYHUX MUTaHb CTAHOBJIEHHS H PO3BUTKY IEHi-
TEHIIapHUX CHCTEM Yy 3apyOiKHUX KpaiHaxX MPHCBSYECHO Oarato
Mpallb TaKuX HAyKoBI(iB, sk A. O. [anmaii, O. B. I'anbiora, I. M. Mu-
kutack, M. C. Ily3upros, O. L. Yomaxamsini, /{. B. SryHoB Tormo.
[Nonpu 3HaYHY KiTBKICTh HAYKOBHX JOPOOOK, JI0 I[BOTO 4Yacy 3ajiu-
IAI0THCSl AKTYaJIbHUMHU NMUTAHHS BJOCKOHAJICHHS HAI[iOHAJBHOTO
3aKOHO/IABCTBA, SIKE PEryJIOE MEHITEHIIapHy CHUCTEMY, 3 ypaxyBaH-
HSM TIO3UTHBHOTO JOCBiNY 3apyOiKHUX KpaiH. Takox, 3Ba)karouu
Ha Te, 110 ICHYE€ HEOOXIAHICTh 3alPOBAKEHHS KOMIIJIEKCHUX JOBIO-
CTPOKOBUX 3MiH, BU3HAYCHHS HANPSMIB PO3BUTKY HAI[IOHAIBLHOI CHC-
TEeMH BUKOHAHHSI KPUMIiHAIBHUX TOKapaHb, JOCITIHKEHHS! OKpECIeHOT
TEMH HE BTpayae CBOET aKTyaIbHOCTI.

Merta cTaTTi noJiATaEe B y3arajJbHEHHI 0COOIUBOCTEH (hYHKIIIO-
HYBaHHS TEHITEHIIapHUX CHUCTEM B OKpPEMHUX 3apyOiXHHMX KpaiHax
Ta HaNpaIFOBaHHI MOXJIMBUX HAIPSIMIB YIOCKOHAJICHHS HaIliOHAJIb-
HOT'0 3aKOHOJIaBCTBA y c(hepi BAKOHAHHS MMOKAPaHb.

Buknax ocnoBHoro marepiany. Ha cborofqni mpakTruka 3acto-
CyBaHHS TO030aBIICHHS BOJIi K BHJY KPHMIHaJbHOTO MOKAapaHHS
€ JIOCUTh TUCKYCiliHO0. L{e moB’s3aH0 3 THM, 1110 HE 3aBXK/U 11030a-
BJICHHS BOJIi € JI€BUM BHJIOM TIOKapaHHS, HasBHA PEUAWMBHA 3J10-
YMHHICTH MICJIs 3BUIBHEHHS, 8 TAKOXK CKOEHHS 3JI0YMHIB Y CaMUX
MeHITEeHIIIapHUX YCTaHOBaX. 30KpeMa, cepelHiil MOKa3HUK 3JI0UHH-
HOCTi y TEHITeHIlIapHUX ycTaHoBax 3a mepiox 2009-2014 pokis
cranoBuB 3,85 310umMHy Ha 1 TUC. yB’si3HeHUX. BomHodac cepenniit
MOKa3HUK 3JIOYMHHOCTI B TMICHITCHIIAPHUX YCTaHOBaxX 3a IMepioj
2015-2019 pokiB — 7,6 3mounny Ha | Trc. yB’si3Henux [1]. Ctpimke
301TbIIEHHS KUTBKOCTI 3JI0YHMHIB Y TIEHITEHIIapHIl CHCTeMI aKkTyali-
3y€ OCTIKEHHS TPUYHMH, SKUMH OOYMOBJIGHA 3a3HA4€HAa CTATHUC-
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THKa, i HaMpamroBaHHs CII0CO0IB 3aN00IraHHS TAKOMY HETaTHBHOMY
SIBHILLY.

BuienaBenene mae miacTaBd BBaXKATH, IO MMO30aBICHHS BOJII
SIK BUJ] TIOKapaHHS HE € JIOCTaTHBO JIEBUM 3aX07I0M, OCKUIBKU iICHYE
WMOBIPHICTh TTOBTOPHOT'O BUMHEHHSI 3JI0YHMHIB. Y 3B’SI3KYy 3 IIHM JIO-
CBiJl 3aCTOCYBaHHS KpUMIHAIBHUX MOKapaHb, MOB’S3aHMUX 3 11030aB-
JICHHSIM BOJIi, Y TUX 3apyODKHMX KpaiHax, Jie peluIuB 3JI04HHIB ITi-
CIIsl 3BUTBHEHHS Ma€ JIOCUTh HU3bKY YacTKYy BiJ yci€l 3JI0YMHHOCTI,
HaJ3BUYaiiHO KopucHUi. Llimkom moromkyemocs 3 M. C. Ily3upbo-
BHM, SIKUH, TOCTIIKYIOUN JOCBiJ 3apyOlKHHMX KpaiH, JIHIIOB BHCHO-
BKY, III0 3alpOBaXKEHHS 10 3aKOHOAABCTBA Y KpaiHM IHCTUTYTY CKO-
pOUYEHHSI CTPOKY IIOKApaHHS CIPUATHME OUIBII  ITOCIIIOBHIMH
peatizaliii NPUHIMIIB TYMaHi3My, TU(epeHIiallii Ta iHuBi Iy anizarii
BUKOHAHHS TOKapaHb, PaliOHATFHOMY 3aCTOCYBAHHIO MPUMYCOBHX
3aXO0/iB 1 CTHMYJIIOBAHHIO MPABOCIYXHSHOI IMOBEIIHKH, MTOEIHAHHIO
MOKapaHHsI 3 BUIIPABHUM BIUTMBOM, 3akpimiennx cr. 5 KBK Ykpainu
[2, c. 275].

VY 3B’513Ky 3 BiIMOBOIO OUIBIIOCTI KpaiH CBITY BiJ CTpaTH Haii-
CYBOpIIINM BUAOM MOKapaHHS BU3HAETHCS MM030aBieHHs Bomi. Tomy
CIIOCTEPIraeThCsl TEHACHIIS OOMEXKEHOr0 MOro 3acTOCyBaHHS,
10 BU3HAYAETHCS HEMOXKJIMBICTIO 3aCTOCYBAHHS allbTepHATHBHUX
3axOJliB pearyBaHHs Ha 3JI0YMHHY MOBEAiHKY. [IpoTe HasBHi i 3BO-
potHi TenaeHuii. Y Benukiit BpuTanii piBeHb yB’sI3HEHHX A0 OBiU-
HOT'O T1030aBJICHHS BOJIi 3HAYHO BUIIMH, HIXK B IHIIMX €BPONEHCHKUX
Kkpainax. [lepenoBHEHICTh TEHITCHIIAPHUX YCTAHOB € MPOOJIEMOIO
OLIBIIOCTI KpaiH CBITY.

Pana €Bpornu BU3HAYAE TIEPETIOBHEHICTh B’ S3HUIIL SK HEBIJIIOBI-
JHICTh MK MOXKJIMBOCTSIMH YCTaHOBH BUKOHAHHS MOKapaHb 1 KUIbKi-
CTIO 3aCyJDKEHHX, 110 MarOTh OyTH po3MilieHi. L{e komIuiekcHa mpo-
Osiema, 1O BiOOpakaeThCs W Ha SIKOCTI BUKOHAHHS TOKapaHb.
VY ¢enepanbuux 3akonax CIIIA i 3akoHax 0araTb0X OKpEMHX IITa-
TiB HEMA€E TAKOTO MOHATTS, K «MaKCUMAJIbHUN TEPMiH 1M030aBIICH-
Hs1 BoMiy». [lokapaHHS 3a CYKYITHICTb 37I0YMHIB MPOCTO CKJIAAAIOTHCSL.
Okpim Toro, y aeskux mratax CHIA mie mpuHIOMI «TPHOX 3710YH-
HiB»: 332 TPHW 3JI0YMHHW TMPH3HAYAIOTH JIOBIYHE MO30aBJICHHS BOJI.
3Bakatoun Ha 1e, nozbamneHHs o y CLIA He 3acTOCOBYIOTH
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JUISl BUTIPABJICHHS 3aCyIDKEHUX, K B YKpaiHi, a BUKOPHCTOBYIOThH
JIILE SIK KOHKPETHUH BUJI TIOKApaHHSI.

Crnonmyueni ltatn Amepuky 3poOWIHM 3HAYHHIA BHECOK Y PO3-
BHUTOK CBITOBOI NEHITEHIIapHOI i7el Ta cuctemu. J[o meHiTeHiapHoi
cucremu CIIA HanexaTh TIOPMH, MOMALT SKHX OOYMOBJICHUU JEp-
JKaBHUM YCTPOeM: (peliepalibHi, TIOPMH INTATIB 1 MyHIiIunaibHi. []i-
STIBHICTh (peflepabHUX TIOPEM PEriaMeHTYEThCS HOPMaMH CIIelli-
aIBHOTO 3aKOHOJIABCTBa, 30KpeMa HopMamu posainy «Tropma
i yB’s3HeHi», rnaBoto XVII  «KomudikoBaHoro KpHUMiHAIBHOTO
1 KpUMIHATBHO-TIPOLECYATTLHOTO 3aKOHOIABCTBAY.

denepanbHi TIOPMH H TIOPMU IITATIB NOAUISIOTHCS Ha YOTHPH
KaTeropii: TIOPMH HaJ3BUYAHHOI OC3MEKH, TIOPMU MaKCHUMAaJIbHOL
0e3MeKu, TIOPMH CEPeHbOT 0e3MeKH, TFIOPMHU MIHIMaJIbHOI Oe3IEKH.
VY MiCIeBHX TIOpMax YTPUMYIOTh 0Ci0, OO0 SKUX MPU3HAYEHO 3a-
MOODKHUK 3aXiJ y BHII TPUMaHHA IiJ BapTOIO, & TAaKOX 3acCyIDKe-
HUX, SIKAM CyJl TPU3HAYMB HE3HAYHI CTPOKH MO30aBIICHHS BOJI.
CreniaizoBaHi MeHITEHIIapHi YCTaHOBH, SIKi CTBOPIOIOTH JUIs He-
MOBHOJIITHIX, MAIOTh Ha3BY pedopmaTopii a00 BUXOBHI IIKOJH.

Jyis KpuMiHaILHO-BUKOHABYOI cucreMu Benmukoi Bpuranii xa-
pakTepHa HasBHICTh 3aMiHHUX 3aXOJiB T030aBJICHHS BOJIi Ha CTUCII
crpoku. [loz0aBieHHs BOJi Ha KOPOTKUK CTpoK (10 12 MicsiiB)
He pealiliTye yB sSi3HEHHX 1 Ma€ OyTH OCTaHHBOIO 1HCTaHIII€IO, OC-
KUIbKM HUHI y Benukiit Bpuranii 3ananTo 6arato yB’si3HEHHUX.

[To36aBneHHsT BONi HA KOPOTKHH CTPOK 32 HaWMEHII TSDKKHHA
37I0YMH 3aMIiHIOIOTH AIbTEPHATHBHUM MOKapaHHsSM. Ha mymky wmi-
Hictpa toctuuii Benukoi bpuranii, 3acymkeHi, sSiki MpoBeNd B Mic-
ISX TM030aBIICHHS BOJIi MEHIIE POKY, JEMOHCTPYIOTh PiBEHb pelu-
JTUBY TpuOIN3HO 66 %, 110 HAbaraTo BUIIE, HIK Ti, YU BUPOKH HE
Oynu 1oB’si3aHi 3 mo30aeyieHHsM Boui [3]. Jlo ckiagy neHiTeHIiap-
HOl cuctemu Benukoi bputanii Hanexats MiciieBi (B HUX BifOyBa-
I0Th TIOKapaHHs 3aCy/PKEHI Tiel MICIEBOCTI, JIe TPOXKUBAIIM JIO ape-
HITY, Ta 3aCy/PKEHI Ha HE3HAYHHUN CTPOK) 1 HEHTPaJIbHI TIOPMHU.

Cucrema neHiTeHniapHux ycranoB @exnepatuBHoi PecmyOmiku
HimeyunHu oXomitoe: BiOKPUTI YCTaHOBM; 3aKpHUTI YCTaHOBH,
e 3aCy/DKEHUX TPUMaIOTh MiJ 030POEHOI0 OXOPOHOIO; YCTAHOBH,
MpHU3HAYCH] JUII BUKOPHCTaHHS 3aXOJiB BHUIPABIICHHA 1 O€3MEKH:
COIliaJIbHO-TEPANICBTHYHI, YCTAHOBHU I TPUMAaHHS PEIMJIUBICTIB
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micnst BiAOyBaHHS HMMH CTPOKY MOKapaHHS, ICHUXIaTpWU4HI JKy-
BaJIbHI, YCTAHOBU JUTS 3aCy/XKEHUX JKIHOK; Il HEMOBHOMITHIX Tpa-
BOIOPYIIIHHKIB; YCTAHOBU MOTNEPEAHBOT0 YB’ I3HEHHS.

ko 3acykeHuit BiOyB 18 micsiiB mokapaHHs, HOMy Haja-
I0Th TIPAaBO Ha BIiANYCTKY, a SKIIO II€ JOBIYHO 3acy/eHa ocolda,
MpaBoO Ha BIAMYCTKY HaJa€Thcs MO 3akiHyeHHi 10 pokiB BigOyToro
CTPOKY.

Jyis 3a0e3reueHHs BiIMOBIHOTO PEXUMY TPUMaHHS Tependa-
YeHa CHUCTeMa 3aXOJliB AWCIUILTIHAPHOTO BIUIMBY Ha 3aCy/KEHHUX,
3aXO/liB 3a0XOUEHHsI, CIEliabHUX 3axofiB Oesmneku. OpraHizoBy-
I0Th TAKOX TMpodeciiiHe 1 3araJbHOOCBITHE HABYAHHSI, MEUYHE 00-
ciyroByBanHs. Y Tiopmax ®denepatuHoi PecnyOmiku HimeuunHu
HaJOKHUM YHHOM (YHKI[IOHYE CHCTeMa COolliajdbHOI peadimiTamii
3aCy/KEHHX, 0araTo yBard MpUAUISIOTH POIECY COIiaJbHOI ajarm-
Tallii 3BUThHEHMX Bijl BiIOyBaHHs NokapaHHs [4, ¢. 34].

[Ty3upboB M. C., 30iiiCHUBIIN aHaJi3 OKPEMHUX AaCIEKTIB 3apy-
ODKHOTO JOCBily, OOIPYHTOBYE BIPOBa/DKECHHSI 10 BITYM3HSIHOTO
KpUMiHaJIbHO-BUKOHABYOTO 3aKOHOJABCTBA IHCTHTYTY CKOPOUCHHS
CTPOKY TIOKapaHHs, 1110, HA HOro AYMKY, CIPUSTHME OUIbII MOCIHi-
JIOBHIH peanmizallii TPUHIUITB TyMaHi3My, qudepeHianii Ta iHIuBi-
Oyaizalii BUKOHAHHS MOKapaHb, paIliOHaJFHOMY 3aCTOCYBAaHHIO
MPUMYCOBHX 3aXO[IB 1 CTUMYJIIOBaHHIO MPABOCIYXHSHOT MTOBEIIHKH,
MOEAHAHHIO TIOKApaHHS 3 BHIIPaBHUM BIUIMBOM, 3aKpIMJIEHUX
ct. 5 KBK VYkpainu [5, c. 159].

Icuye # iHIIMI acniekT 1m030aBJICHHS BOJI K BUJY IOKapaHHS.
VY nmesxux kpaiHax Asii Ta Cxonay mo30aBiieHHS BOJIi € OCHOBHHM
BHJIOM TIOKapaHHs, a YTPUMaHHS B TEHITEHI[IapHUX YCTaHOBaX Ha-
CTUIBKHM YKOPCTKE, W0 TOPYIIYE MOPajbHI HOPMH, JIIOJCBKY Tif-
HICTb. AJle, SIK CBIAYMTH MPaKTHKa, TaKe MPUHWKEHHS O0COOMCTOCTI
i HecTeprHEe YTPHUMAaHHS B MICHSX M030aBJIEHHS BOJi 3YMOBIIOE
HU3BKUH BIJICOTOK PENMIMBHOI 3JIOYMHHOCTI MOPIBHSHO 3 THIIUMH
KpaiHaMmH.

Hampuxiian, y B’erHami BCTaHOBJIGHO CICHIalibHI  BUIM
B’SI3HUIIL 3 POZMEXYBAHHSM 33 CTPOKaMH MOKapaHHs y BHII o30a-
BJICHHsI BOJIi. JIjis penuauBicTiB a00 3J7I0YMHIIIB, SKI BUMHWIH TSDKKI
3JI0YMHH, icHye ocobnuBa B s3aMIs — «Ki Xoy», po3TamoBana B apy-
TOMY 32 BEJIMYMHOIO MIiCTi KpaiHu Xoml. YB’s3HeHi CIUISATh Ha [TUHO-
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BKax, PO3CTEICHUX Ha [EMEHTHIN MiuI03i, y KaMepax HeMae BiKOH,
KaHamizalii, BononpoBoay. CBIiTI0 He BUMHKAEThCS HiKodH. 3a0o-
pOHEHI To0aveHHsl 3 poauyamu, TeneOHHI J3BIHKHU, JIUCTYBaHHS,
BiJICYTHS MEIMYHA JOTIOMOra. Xap4dyBaHHS OJJHOPA30BE, EPEBAKHO
MICTUTB PHC 1 3aJIMILIKK 3iMICOBAHOI pUOH, 1110 YACTO COPUYHHSIE OT-
PYEHHS 1 JIeTallbHUIA pe3yibTaT. ToMy B’€THAMII HAMararoThCs HE
MPOJIOBXKYBATH 3JOYMHHY [iSUTBHICTH Mics BigOYTTS TNOKapaHHS,
ockitbku BuiATH 3 «Ki X0» Mano koMy BaaeThes [6].

VY Kurai nokapansst y BuJIi T030aBJICHHS BOJIi Ma€ Ha3BY «CTPO-
KOBE 11030aBJICHHS BOJI», TpUBaE Bia 6 micsmis 1o 15 pokis, a mo-
PSIOK yTpHMaHHS B TMEHITEHIIapHUX YCTaHOBaX He Habarato Kpa-
uii, Hik y B’eTHami.

BaxmBUM acrekToM aHami3y MEeHITEHIIapHUX CHCTEM 3apyoi-
KHUX KpaiH € ix (inaHcyBaHHs. 3a jpkepenaMu (iHAHCYBaHHS PO3-
PI3HSAIOTH AepkaBHI B’s3HMLI (OUIBIIICTh KpaiH 3axigHoi €Bpomn)
Ta npuBaTHI B’ 30K (momupeni y Hseinapii, CLLIA, Anowii). 1o-
sBa MPHUBAaTHUX B’SA3HHIL OOYMOBJIICHA THM, IO BJaJa OKPEMHX
JiepikaB HaMaraeThbcsi po3B’si3yBaTH MpolieMy BUTpAT, IO 3pocTa-
10Th, Ha YTPUMaHHS YB’SI3HEHUX 3a JIOTIOMOTOI0 MpUBAaTU3allil Jep-
KaBHUX B’s3HUIL. B YkpaiHi Takok HEOIHOPA30BO AHOHCYBAJIH
crBopeHHs npuBatHuX TiopeM 1 CI30, 30kpema 2021 poky 3a 3as-
BOIO MiHicTpa roctullii Ykpainu Jlennca Manrockku IJIaHyBaju
MPHUBaTH3YBaTH IOHalMeHIIe yotupy B si3HULI. [lonpu ne Crpare-
ris pepopMyBaHHs MEHITEHIIIApHOI cucTeMu Ha repioa a0 2026 po-
Ky Ta 3aTBEPKEHHsS omepaliiinoro miany i1 peamizamii y 2022—
2024 pokax Bin 16 rpymas 2022 poky HE MiCTHTB TIPO 1€ 3raaKHu [7].
Lle He € HOBari€lO, aJHke MOAIOHA MPAKTHKa BXKE iCHYE B 0araThox
KpaiHax cBiTy. 30KpeMa, OCTAHHIMU POKAMH Y CBITi aKTHUBHO TOIIH-
PIOETHCS MPAKTHUKA MPUBATHHUX TIOpeM. [IpUXMIIbHUKYN TpUBaTUA3AIi]
3aMEeBHSIOTH, IO 1€ JYXe BUTITHO JUIS OFOJKETY, OCKUILKH PUBAT-
Hi KOMIIaHil OTPUMYIOTh MaKCHUMaJbHi MPUOYTKH, MarOYl MiHIMaJIb-
Hi BUTpaTH. ONOHEHTH MOJIOHUX TBEPIKEHb 3agBISIOTH MPO YacTi
KOpYILIiHHI CKaHAAIHN B TAKHX 3aKJIafax.

3okpema CIIA po3novanu npuBatu3saiito Tiopem y 1980-x po-
kax. [IpuBaTHi B’A3HUI OAEPKYIOTh Bifl JIep>KaBH BU3HAYEHI CyMH
Ha KOXKHOT'O YB’S3HEHOTO HE3aJEeXHO BiJ BUTPAT HA HOro yTprMaH-
Hs. ToMy omHUM i3 3aBJaHb NPUBATHUX B’SI3HUIIb € CTBOPCHHSI Ta-
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KOT0 MEXaHi3My i peKHUMy OXOpOHH, adW MiHIMaJIbHO BUKOPUCTATH
nocmyrn oxopoHuiB. Huni y CIHIA 2,1 miaH B’s3HIB, OJU3BKO
128 Tcay 3 Hux (6 %) mepeOyBalOTh y NPUBATHHUX B’ S3HUIIX.
HepxaBa MiIaTuTh 3a 1€ KOMOaHisM 23 THUCSA4YI JoNapiB Ha PiK
3a oqHOro B’si3HS. [lpm 1bOMYy B aMepUKaHCBKUX MPHUBATHHX
B’SI3HUIISX ICHYIOTH CYTTE€B1 HEJONIKM: MIPUBATHI KOMIIAHIl HEpiaKo
3a0MIa/KYIOTh JIepXKaBHi PO, BUJIUIEH] Ha YB'SI3HEHUX, & TaKOX
He MPUIMAIOTh XBOPUX a00 HEe3JaTHUX JI0 BXKKOI mpali Jroaei [§].

[Nepmia npuBaTHa B’ s3uu1s y Benukiit bputanii Oyna Binkpura
28 pokiB Tomy. Y 2013 porii 11 TIopMa 3HOBY TTOBEpPHYJIACS i KO-
HTPOJb JIepKaBHUX opraHiB. HuHI B KOpomiBCcTBI HamiuyeThest 16
MPHUBAaTHUX B’SI3HUIIB, SIKI PO3TAIIOBaHI MEpeBaXHO B AHTJIII, dac-
TrHA — B Yenbci Ta Lllotnanaii, 1e 3a pisHUMH JaHUMH YTPUMYIOTh
1o 15 tucsa oci6. Tropmu koHTpOMOIOTECS Sodexo Justice services
(4 B’s3aMLI), Serco (6 B’s3uM1b) i G4S — HalOUIbIIa KOMIIaHIA, IKa
npaitroe y cepi 6esnexu. VY Hiil 3aisiHo 600 THCSY MPaIliBHUKIB.

B Agcrpauii, sik i y Benukiii Bpuranii, npuBatHi ¢ipMu BiIkpu-
an tiopmu 28 pokiB Tomy. The GEO Group kepye mictbMa
B’SI3HUIISIMU, Serco — JBoMa i EeHTpaMH, Jie yTPUMYIOTh HeJleralib-
HUX MirpanTiB. G4S — ciMmoma TopMamu il BOJIOJII€ ITpaBaMU Ha Iie-
peBe3eHHs B’s3HIB. OCTaHHIM 4YacoM uepe3 BEIMKHH IOTIK Helle-
rajbHHUX MITPaHTIB, TEPOPUCTUYHY 3arpo3y 3 OOKYy MYCYJIbMaHCh-
KMX pPaJuKalliB KiIbKICTh 3aCYPKEHHMX HEYXHIJIBHO 3pOCTa€, depes
IO Ypsi[ MPOBOAUTH TOJIITHKY 31 30UIBbIIEHHS BIUIMBY NMPHBATHUX
KOMIIaHIi Ha yTPUMAaHHS TIOpeM [9].

MiKXHApOIHUN JOCBII AEMOHCTPYE, IO MPUBATHI B SI3HUII MO-
KYTh HE JIMIIE 3MIHUTH CTaH CIOpaB y TCHITCHI[IApHIA CUCTEMI,
a i BHOKPEMUTHCS B CEKTOP €KOHOMIKH.

Kitto4oBuii MPUHIIUI CTBOPEHHSI MPUBATHUX B’SA3HUIID MOJISTAE
B TOMY, IO JepKaBa Iepeaac 3aKiaa B yIpaBIIiHHS IPUBATHIN 0CO-
01, a01 Ta MOIJIa BUKOPUCTOBYBATH JIIOJCEKHI pecypc, podouy Cuiry
JUISL BIacHOTO 3apo0iTky. HaTtomicTh 3000B’3y€Thcs 3a0€3MEUHTH
Mo0yTOBI YMOBH ¥ 3ap0O0iTHY TIaTy AJs B’S3HIB HA PiBHI HAJIGKHHUX
cranpaptis. l{omo 11poro muTaHHS € Kiibka migxomiB. Okpemi aep-
JKaBU JIMIIC MiJIUCYIOTh JOrOBIp, NEPEAat0Th MIIMPUEMCTBY Kepy-
BaHHS 3aKJIaJIOM, alleé OXOpOHa 3aJIMIIAEThCs AepxkaBHor0. [linnpu-
€MEIb OTPUMYE TiIbKM TOOYTOBY CKJIAQJOBY: OpraHi3oBYye
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XapuyyBaHHs, MEIMYHE 3a0e3MeUeHHs, PO3BaXKalbHI 3aXOAU TOIIO.
€ IHIMK MiaXiJ, KOJW KOINTH, TNepeadadyeHi OIHKETOM Ha YTpHU-
MaHHs B’SI3HMIII, TIOBHICTIO MepeNarTh iHBecTOpy. BiH opranizoBye
BCE: OXOPOHY, XapuyBaHHs. J[0TaTKOBO 3aBJASKH TpalleBJIalITyBaH-
HIO YTPUMaHHX 3apOo0JIsi€ TIEBH1 KOIITH.

[Ipore BapTO HArOJOCHUTH 1 HAa HETAaTHMBHUX MOMEHTaX TaKUX
B’si3HUIb. [lcuxomoris AepkaBu Ta mignpueMis — pisHa. [lepra
HE Ma€ Ha METI BEJIUKUN 3apOo0ITOK, a JUIsS MiANPUEMIIS 1€ OCHOBHA
mera. Yepes ne y CIA moci TpuBarwTh JUCKYCil. Y HpUBaTHUX
B’SI3HUIISX 3a(ikcOBaHA 3HAYHA KUIBKICTh MMOPYLIEHB MIPaB JIIOJWHU.
[lignmpuemenp 4acTo 3MYIIYE JIIOJICH, SKi BiJOYyBalOTh MOKapaHHS,
nepenpanboByBaTH, adu OTpUMaTH OUThIN fgoxoau. Yepes 1e it BU-
HUKAIOTh 3JI0BXKUBaHHS.

[Tompu Te, M0 TMPaKTHKa MPUBATHUX B’SI3HUIIL HEOJHO3HAYHA,
yCe-TaKH B MEPCIIEKTHBI BOHA MOXKE SIKICHO 3MIHHTH IEHITEHIIapHy
cucTeMy YKpaiHu, ajie 1i¢ TUTaHHS NoTPe0ye HAJIICKHOTO HOPMATH-
BHO-TIPABOBOT'O PEryJIIOBaHHS, BU3HAYCHHS PIBHS y4acTi JepKaBH,
3aKpIIUIEHHs HAJIEKHOTO KOHTPOIIO 32 (DYHKI[IOHYBAHHSIM SIK 3 OOKY
JIepKaBHUX OPraHiB, TaK 1 IHCTUTYTIB IPOMAJITHCHKOTO CYCITUTBLCTRA.

MoknBOIO BOAYaEMO IIPHUBATU3AIIIO MICIIb IM030aBIEHHS BOJII,
JIe YTPUMYIOTh HEIIOBHOJITHIX, IHBATIAIB 400 JKIHOK 3 TITBbMHU, SKHX
B Ykpaini Hebarato. HuMu MoxyTh omikyBaTHcs OJiarofiifHi opra-
Hi3allii Yu ryMaHiTapHi ()OHJH, JOMOMAaraTH TaKUM 3aKJiajaM BIIPO-
BaJDKYBAaTH MPOTPaMH 3 MEPEBHXOBAHHI. Xo04ya HABITh TYT HasBHI
PU3UKH HAJEKHOTO BU3HAYEHHS TaKMX OpraHi3aiii, po3moai KO-
TiB TOI0. OKpPIM YMOB YTPUMAaHHS, Y MICIISIX TI030aBJICHHSI BOJII BaX-
JUBHUM € TIMTaHHS HaJeKHOI KBaidikamii mepcoHaty, OCKUTbKH He-
MOOJIMHOK] BUIAQJIKA, KOIHM CaMe IIePCOHAJl YCTaHOB BUKOHAHHS
MOKapaHb BJaBaBCs JI0 TAKUX MPOTUIPABHUX JIisiHb, K O€3IiJICTaBHE
MOOUTTS 3aCyIKCHUX, KaTyBaHHS, 3HYIIAHHS HAJ] HUMH, IIbKYBaHHS
1 HABITh 3aMOMISHHS KaJillTB, BUMaraHHSd HEMPAaBOMIPHOI BHIOJH,
PO3MOBCIOKEHHSI HAPKOTUYHUX PEYOBUH 200 aJIKOTOJIFO TOIIIO.

Bynp-sika nepkaBa mparHe 3AiHCHIOBaTH IIMPOKE KOJIO MPaBO-
BHX 3aXOJliB CTOCOBHO [iSUTLHOCTI IEPCOHAy YCTAaHOB BUKOHAHHS
MoKapanp y cepi peanizaiii JepKaBHOI MOTITHKY 111010 BUKOHAHHSI
MOKapaHb 3 METOI NPUBEICHHS iX JI0 MIKHAPOIHUX CTaHAAPTIB
MOBODKEHHS 13 3acymkeHUMHU. OCKUTBKH MEpCOHANl YCTaHOB BHKO-
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HaHHS TIOKapaHb IMOCTIHHO KOHTAKTYE 13 3aCy/IPKEHOI 0CO00I0 uepes
BHUKOHAHHS CBOIX CIIY>)KOOBHX 00OB’SI3KiB, BRYKIIMBHM € MaKCHMaJlb-
HE CIPsIMYBaHHS BCIiX 3yCWJIb Ha T€, a0U B 3aCy/PKCHOMY OauyuTH
HacamIlepes TIOUHY, THM CAMUM MTO3UTUBHO BIUIMBAIOYH HA OCO0Y.

HocroiiHa ToBeliHKa He MOTpedye J0JATKOBOTO JAEp KaBHOTO
¢iHaHCYyBaHHSI Ha OTPUMAaHHS OCBITH, MiJBHILEHHA KBaiidikamii
TOLIO, OCKUIBKH 3aJIGKHUTh HacamIepes BiJl MOpalbHUX SIKOCTEH Tie-
pconay. Jluie B TakoMy BHITJIKy BIUIMB Ha 3acyKeHY 0co0y Oy-
Jie TIO3UTUBHUM 1 32 HasIBHOCTI IHIIMX CHPHUATIMBUX YAHHHKIB 3ara-
JIOM MOXKE CIIPHUSTH YCIIIIHOMY BHUIPABJICHHIO Ta pecolliaizaliil.
[MocnpusiTi bOMY MOXHA 3aBISKM TpodecioHamizMy i CymIliHHO-
My BHKOHAHHIO CIY)KOOBHX OOOB’S3KiB, BHUCOKiil KyJIbTypi Ta Ty-
MaHHOCTI, BMIHHIO CITIBIIEPEXKHBATH 32 MaHOyTHIO JOIIO OCi0,
siki Bi10yBaroTh mokapanss [10, c. 281]. Take cTaBiIeHHS MEPCOHAITY
MO3UTHBHO BIUIMBATHME Ha 3aCyJDKEHY ocoOy W jomomMoke iit co-
pPMyBaTH MOYYTTS BUHH ¥ KasTTs 32 BUMHEHUH 37I0YMH, MiABULIIUTH
BJIACHY CAMOOIIIHKY, 0€3EPEeIIKOIHO CTATH TOBHOIIPABHUM YICHOM
CYCHITBCTBA Ticys BigOyTTS MMOKapaHHsI, 3amo0irT B MailOyTHEOMY
BUMHEHHIO HOBHX 3JIOYHHIB.

OTxe, Hale)KHA MIATOTOBKA KBaMi(DiKOBaHUX KaJpiB — BayKJIMBa
cKiazioBa (YHKIIOHYBaHHSI NEHITEHIIAPHOI CUCTEMH KOXHOI Jaep-
xaB. [1iAroTOBKa NMpalliBHUKIB MEHITEHI[IapHUX CITYyK0 Yy OyIb-sIKiii
3apyOiKHil KpaiHi Mae cBoi ocobnuBocrti. Jlo npukiany, y Benukiit
Bpuranii He moTpiOHO 3aKiHUYBAaTH CHENiaJbHHUX 3aKJIAJiB BHUILOL
OCBITU I MIJATOTOBKM CHIBPOOITHHKIB TEHITCHI[IaDHUX 3aKJIaJiB.
MaiiOyTHi TIOpeMHI CIy>KOOBII HABYAIOTHCS y 3BUYaHUX YHIBEp-
cuTerax, ane QyHKIIOHYIOTh Pi3Hi KypCH MiJBUILEHHS KBali(iKaiii.
OxpiM TOro, BCTAHOBJICHO BIKOBI OOMEKEHHsS. 30Kpema, CIyKO0y
y B’SI3HUIIl MOXKHA To4aTh 70 gocsrHeHHs 49 pokiB. [IpocyBaHHsS
Kap’€pHUMH CXOJMHKaMH BiOyBaeThCs 3aBASAKH Kypcam, sKi 3a0e3-
MevyroTh MiABUIIeHHS KBamidikamii. BaxximBoro € HanexxHa QiznuHa
migroroeka [11, c. 5].

Y Hopserii nemo iHMMWE MAXig 10 HiATOTOBKH KaJpOBOrO
CKJIaJly TEHITSHIIapHUX ycTaHOB. [lJis I[bOr0O ICHYE CrelialbHHIA
npodinpHU HaBYaJNbHUK 3aKial — Axajaemis KpUMiHaJIBHO-
BHKOHAaBUOi ciykOu Hopgerii. HaBuanHs, 110 TpuBae aBa poKH, BiJl-
OyBaeThCS 32 TAKOIO CXEMOIO: HIICTh MICALIB Teopili — MOTIM JBa
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MiBpiYYs MOEAHAHHS TEOPil 3 MPAaKTUKOIO, 3HOBY IIICTh MICAIIB TEO-
pii. Y mporpaMi HaBYaHHS MICTSTBCS IOPUIAMYHI JWUCIMILIIHH,
000B’SI3KOBHMU € TpeHiHTH, TpodeciiiHa eThka, peabimitamiiina po-
6ora. [lpakTHyHMX HaBHUKIB HaOyBalOTh Wil Yac NPOXOMKEHHS
MPaKTUKK y criemiadbHo Bu3HaueHWX 10 ycranopax. Ilicis 3aBep-
IICHHS HABYaHHS OTPUMYIOTH KBajiikamilo «MOJOIIIWK cremia-
gict» [11, c. 6].

Ha pobory no meniteHumiapuux 3akianiB llIBelinapii mpuiima-
I0Th JIFOJICH 3 OY/b-SIKOK0 OCBITONO, HaBiTh 31 MIKLIBHOIO, ajie HeoO-
XiTHO MaTu mpodeciiiHuii JOCBiN HEe MEHIE HiX TPH POKU. Takox
000B’s3KOBOIO € TIpodeciiiHa NepeniiroTOBKa y creliaJlbHOMy HaB-
qanpHOMY IeHTpi M. @pibypra BIpoAoBxk 15 THKHIB, sIKa MPOTATOM
JIBOX POKIB MOETHYETHCS 3 MPOXOKEHHSM MPAKTUKHU 32 MIiCIIEM PO-
ootu. [igBuineHHs kBadi(ikaii 3MIHCHIOETLCS HE JIUIIE IS PSJI0-
BUX IMPALiBHUKIB, a i OKPEMO /JIs1 KEPIBHUKIB MiZPO3/iTiB YCTAHOB.

BucnoBku. OTXe, i yac JOCIIIPKEHHS MEPEIOBUX MPAKTHK
(YHKILIOHYBaHHS TEHITEHI[IapHUX CHCTEM Y 3apyOiKHUX KpaiHax
yBary Oyj0 30CepeKeHO Ha TaKHX acleKTaX, sK: JOLLIBHICTH 3a-
CTOCYBaHHS 11030aBJIEHHS BOJII SIK OCHOBHOTO BHJy TIOKapaHHs, TH-
M1 yCTAaHOB BUKOHAHHS TOKapaHHs, (PYHKIIOHYBAaHHS JEpKaBHHX
1 IPUBATHUX yCTaHOB TMO30aBJICHHS BOJIi Ta JOUUIBHICTH 3ampoBa-
JDKEHHS MOMI0HOT MPAaKTUKK B YKpaiHi, mpodeciiiHa miaroroBka Ka-
JPOBOTO CKJIaJy YCTAaHOB MO30aBJIEHHS BOJi. 30KpeMa KOHCTaTOBa-
HO, 1110 TI030aBJICHHSI BOJIi SIK BH]I IOKApPaHHS HE € JIIEBUM 3aXO0JIOM,
OCKUTBKH iCHYy€ WMOBIPHICTH IMOBTOPHOT'O BUMHEHHS 3J7104MHIB. Ye-
pe3 HEOJHOpPa3oBi 3asgBH PO CTBOPEHHS B YKpaiHi MpHBAaTHUX
B’SI3HUIL AociikeHHs: poceiny kpain (CLA, Benuka Bpuranis,
ABcrpaiisi), sKi OAHMMH 3 TEPIIMX 3alPOBAMIA TPUBATH3AILIIO,
€ BKpall akTyanbHUM. [IpakTHKa NpUBATHUX B’SI3HUIb HEOJHO3HAY-
Ha, aji¢ B MEPCIEKTUBI MOXKE SKICHO 3MIHUTH TEHITCHIIIApHY CHCTe-
My Ykpainu. 3a3HaueHe MUTaHHS MOTpeOye HaIEKHOTO0 HOPMATHB-
HO-TIPAaBOBOTO PEryJIIOBaHHS, BU3HAYEHHsI PiBHS Y4YacTi JepiKaBH,
3aKpIIJICHHS HEOOXIHOro KOHTPOJIIO 3a iX (DYHKI[IOHYBaHHSIM SIK
3 OOKY JIep)KaBHHMX OPraHiB, TaK 1 IHCTUTYTIB I'POMAJITHCHKOTO CYC-
MIBCTBA. MOKINBOIO BOAYaEMO IMPUBATU3AIII0 MICIIh IT030aBICHHS
BOJI, Jie¢ YTPUMYIOTh HEMOBHOMITHIX, 1HBAJIAIB a00 KIHOK 3 JIThMH,
aKkux B YkpaiHi Hebarato. Hummu MoxyTh omikyBaTHCs Onaromiiiui
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opramisamii 4y rymMaHiTapHi (OHIM, JOIMOMAaraTd TaKUM 3akKjagam
BIIPOBAJ)KYBATHU MPOrpaMu 3 IEPEBUXOBaHHS. BakIMBUM € MUTaHHS
npo¢heCiiiHOI MirOTOBKH KaJPOBOr0 CKJIajJy yCTAaHOB 1030aBJICHHS
BOJIi. Y 3a3HAQYEHOMY acCIeKTi 3aC/IyTOBYIOTh Ha MOAAJIBIIHMIA aHaIi3
Ta IMIUIEMEHTAI[IF0 MiJroTOBKa J0 I'yMaHi3ailli OCBITH MEPCOHATY
1 TEXHOJIOTisI MOEAHAHHS TEOpii Ta MPaKTHKH i3 BIPOBAHKEHHIM
MPOrPECUBHOIO JOCBIY MEHITEHIIaPHOT AISITbHOCTI.

Sk 3a3nauae M. C. [1y3upboB, MK BITYM3HSHUMU YCTaHOBaAMHU
BHKOHAHHS [TOKapaHb Ta MEHITCHI[IAPHUMH YCTaHOBaMH (TIOpMaMHu )
3apyObKHHMX KpaiH iCHYIOTh CYTTEBI BIIMIHHOCTI, SIKi CTOCYIOTBCS HE
JIAIIE TUTaHb TPUMAaHHS 3aCyIKEHUX 10 M030aBIIeHHs BOJI, a i 0a-
raThbOX IHIIMX MPOOJEM, y TOMY 4YHCII IX HABYaHHS, 3aJIy4CHHS
JI0 TIpalli, CTUMYJIFOBaHHS MPABOCIYXHSHOI IMOBEIIHKH Yepe3 3aCTo-
CYBaHHS OKPEMHUX CJIEMEHTIB MPOIPECUBHOI CHCTEMH, MiATOTOBKU
110 3BUTRHEHHS ToIo [12, c. 123].

3pO3yMiJIO0 € HEMOKIIMBICTD 3aIlI03WYEHHS TTOBHOIO MIpOr0 3apy0i-
JKHOTO JIOCBIJIy 3aCTOCYBaHHs 1030aBJICHHs BOJII Ta BiOyBaHHS IOKa-
paHHsl, aJic BUOKPEMIJICHI MTUTAHHS HEOOXiHO B3SITH JIO yBaru i 4ac
IMIUIEMEHTAIlil POrPECUBHUX MPAKTUK y HAIlIOHAILHE 3aKOHO/IABCTBO.
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FOREIGN EXPERIENCE OF THE FUNCTIONING
OF PENITENTIARY SYSTEMS: PROSPECTS FOR
IMPROVING NATIONAL LEGISLATION

The article analyzes advanced practices of the functioning of penitentiary
systems in foreign countries. Attention was focused on such aspects as: the
expediency of using deprivation of liberty as the main form of punishment, the types
of institutions for the execution of punishment, the functioning of state and private
institutions of deprivation of liberty and the expediency of introducing a similar
practice in Ukraine, professional training of personnel of institutions of deprivation
of liberty. In particular, it was established that such type of punishment as
deprivation of liberty is not an effective measure, as there is a probability
of repeated crimes. This led to the analysis of the experience of applying criminal
punishments associated with deprivation of liberty in those foreign countries where
recidivism after release has a fairly low share of all crime. Due to repeated
statements about the creation of private prisons in Ukraine, special attention was
paid to this issue. Countries where the practice of private prisons has already been
tested (USA, Great Britain, Australia) were taken as an example, and issues that
should be paid special attention to when introducing this institution in our country
were summarized. Taking into account the fact that the personnel of the penal
institutions are constantly in contact with the convicted person due to the
performance of their official duties, the issue of his professional training is
highlighted as important. In this aspect, the preparation for the humanization
of personnel education and the technology of combining theory and practice with
the introduction of progressive experience of penitentiary activity deserve further
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analysis and implementation. It is clear that it is impossible to fully borrow foreign
experience in the application of deprivation of liberty and serving a sentence, but
the isolated issues must be taken into account when implementing progressive
practices into national legislation.

Key words: penitentiary system; criminal law,; execution of punishments;
convicts, probation; institutions of execution of punishments; national legislation,
implementation.
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IMPABOBI TA IICUXOJIOT' O-ITEJAT'OI'TYHI
CKJAJOBI BE3IIEYHOI AISIIbHOCTI IEPCOHAJTY
OPI'AHIB I YCTAHOB BUKOHAHHS TIOKAPAHb

YV nayxositt cmammi docniooceno 6azosi ocobnugocmi npasosoi pecnamenma-
yii bezneunoi JisIbHOCMI NEPCOHATY OPeAHi8 [ YCMAHO8 GUKOHAHHS NOKapaks. Bu-
CBIMJIEHO 3HAYEHHS NCUXONI02IUHOT NIOMPUMKY Ul 3a0e3neyuenHs eMoyiliHoi cmabinb-
Hocmi  nepconany JlepoicagHoi  KPUMIHANbHO-BUKOHABYOT  cyocou  Yxpainu.
Buokpemneno nedacociuny cknadosy besneunoi JisiibHOCHI, Wo 8KA3YE HA HeoOXio-
HICMb YOOCKOHAIEHHS Ne0a202iuHOl MAICIEPHOCII NePCOHATY.

Knrouosi cnosa: opeanu i ycmanosu 6UKOHAHHS NOKAPAHb, NEPCOHAN OP2AHI8
i ycmanos 6UKOHAHHS NOKAPAHb, NPABOBA CKIA08A Oe3neuHol JisibHOCI, NCUXO-
JI02TYHO-Ne0a202iuHA CKIA008a be3NneyHol OisIbHOCMII.

[ocTranoBka mpoo6JjeMu. J[isUTbHICTH TIEPCOHATTY OpTaHIB 1 yc-
TaHOB BUKOHAHHS MOKapaHb MAa€ BiJIIOBIIATH KpUTEPisM Oe3MeYHO-
CTi, TOMY B paMKaxX TEOPETHYHUX IOCIi/PKEHb BUCBITICHHS OKpe-
MHUX CKJIQJOBUX Oe3me4Hol IisuIbHOCTI HaOysno  HeaOHsIKOi
nomyJsipHocTi. He3Baxkarouu Ha MPUALICHHS JIOCTaTHLOI yBaru mpa-
BOTBOpYiii aKTUBHOCTI IIOJI0 BHOPSIKYBaHHS AiSJIBHOCTI OpraHiB
Ta yCTAHOB BUKOHAHHS TIOKAapaHb, 11I¢ 3aJIUIIAIOTHCS MPOOJIEMHI MH-
TaHHSI, IKI HEOOXIHO BUPILIYBaTH IUIIXOM BH3HAUYEHHS MPiOPUTET-
HUX CTpaTeriyHMX HAMPSMKIB i BIOCKOHAJIEHHS YMHHOTO 3aKOHO-
naBcTBa. [lepcoHall OpraHiB Ta YyCTAaHOB BHKOHAHHS IIOKapaHb
B paMKaxX CBOET JISIbHOCTI B3a€EMOJIIE 31 CHEU(IYHOI KaTEropiero
0ci0, TOMy BaXXJIMBO HaJaBaTH e(EKTUBHY TICUXOJOTIYHY MiATPHM-
Ky # po3BHBaTH HEOOXiJHI MeIaroriydi HaBMYKKA B poOoTi 3 ocoba-
MU, sIKi BiI0OyBarOTh nokapaHHs. HuHi ciijl KOHCTaTyBaTH, 0 Opra-
HU i YCTaHOBM BHMKOHAaHHS TIOKapaHb B OpraHi3allifHOMY IJiaHi
JIOCATIIA TIEBHOTO PiBHS MPABOBOIO 1 TICHXOJOTIYHO-TICIArOrYHOrO
3a0e3nedueHHs1 Oe3nedHoi aisuibHOCTI mepconany. [Ipu npoMy 3anu-
MIAETHCS AKTyallbHUM TUTaHHS BJIOCKOHAJICHHS IHMX CKJIaJIOBUX
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Ta 3BEPHEHHS JI0 HOBUX METOJIMK 1 MDKHAPOJHUX CTaHAAPTIB y ce-
Pl BUKOHaHHS TTOKAPaHb.

AHaJji3 ocTaHHIX HoCTaimKeHb i myosikaniii. Baxiusi nurtan-
HS AOCTiIKYBaHOI MPoOIeMHu po3risiianucs B 0araTbox Mparsix BiT-
YU3HSHUX y4eHuX, 30kpema l. Boratuprosa, O. JIxyxu, O. Konoa,
P. KyOpaka, O. Ocaynenka, P. IlinBucoupskoro, A. CrenaHroka
Ta iH. BojHOYAac, HE MPUMEHIITYIOYHM 3HAYEHHS IMX Ta 0araThoX iH-
IMX JIOCHIDKEHb, 3a3HAYMMO, L0 JUCKYCIHHMM y Haylli KpHUMi-
HAJIBHO-BUKOHABYOTO MpaBa € Oe3neKa B OpraHax i yCTaHOBax BH-
KOHaHHS IMOKapaHhb Iij] YaC BUKOHAHHS Ta BiI0OYBaHHS MIOKapaHb.

MeTo10 CcTATTi € AOCHi/KEHHS IMPAaBOBUX Ta IICHXOJOTIUHO-
MearoriYHuX CKJIAZIOBUX O€3MeYHOI AisUTBHOCTI IEPCOHATY OpraHiB
1 ycTaHOB BUKOHAHHSI IIOKapaHb, a TAKOXK aHai3 X 0cOOIMBOCTEH.

Bukaan ocHoBHOro Martepiaiy nocaimkenns. Opranu i ycra-
HOBHM BHKOHAHHS MOKapaHb BIAMOBIIHO JJ0 YUHHOIO HAIIOHAJIEHOTO
3aKOHOJIAaBCTBA € Cy0’€KTaMH peatizailii KpUuMiHAJIbHO-BHKOHABYOL
MOJITHUKH, SKY LUIKOM OOIPYHTOBaHO MOXKHA BBaKaTH €IEMEHTOM
MOJIITUKYU Y chepl O0pOThOU 31 3MIOYMHHICTIO, CIIMPAIOYHMCH HA JESAKI
TEOPETUYHI JOCTI/KEHHSI B LIl IIapUHI Ta HOPMATHBHO-TIPABOBY
0a3y. Ciix miAKpeCIuTH, 10 OPraHHu W YCTAaHOBU BUKOHAHHS IMOKa-
paHb, pealizyloud BiINOBIJHHN HampsM KPUMiHAJIbHO-IPAaBOBOT
MOJIITUKY, JiOTh BiJ iMeHi JepxaBu. Y miaBi 3 KpumiHaiabHO-
BHKOHABUOIO KoJiekcy Ykpainu (nani — KBK Ykpainu) BucBitieHo
BHJIM OPTaHIB 1 yCTAHOB BUKOHAHHS IMOKapaHb. 30KpeMa, BiJIIOBITHO
70 cT. 11 «OpranamMu BUKOHAHHS MOKapaHb €: EHTPAJIbHUI OpraH
BHKOHABYOI BJIaJH, IO Peaji3ye Aep)KaBHY MOTITHKY y chepi BUKO-
HaHHS KPUMIHAJILHUX IMOKapaHb Ta Npodallii, Horo TepuTopiaibHi
OpraHu YIpaBjIiHHS, YIIOBHOBa)KEHI OpPraHH 3 IUTaHb MPOOAIIii».
3a3HayeHa HOpMa YCTAaHOBAMH BHKOHAaHHS IIOKapaHb BBAXKAE
«...apeTHI IOMH, KPUMIHAIbHO-BHKOHABYI YCTAaHOBH, CIICIiaJIbHi
BHXOBHI YCTAaHOBH ..., CIIiaul i3omsTopu» Tomio [1]. B anamizoBaHo-
My po3aini KBK Ykpainu geranbHO HE PO3KPUTO CUCTEMY OPTaHiB
BHKOHAHHS TIOKapaHb, OJHAK 3BEPHCHO yBary Ha YIOBHOBaXKEHHIA
OpraH 3 MUTaHb MPOOAaIlii, cepe/l MOBHOBAXKEHD SIKOT'O B PaMKaX Te-
MU HayKOBOI CTaTTi MOXYTh OyTH iH(QOpMAaTHBHUMH TaKi MYHKTH
4. 1 ct. 13 KBK VYkpainu:
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— peaitizallis npoOariifHuX MporpaM CTOCOBHO OCi0, 3BIIbHEHUX
BiJl BiIOYBaHHS IOKapaHHs 3 BUMPOOYBAHHSIM;

— TMPOBEAEHHS COLIATBHO-BUXOBHOI pOOOTH 13 3aCyIKEHUMH,
JI0 SIKAX 3aCTOCOBAHO MPO0AIlito;

— 3MIMICHEHHS 3aXO0/IiB 3 MIArOTOBKH 0Ci0, sIKi BiI0YBalOTh IMOKa-
paHHS y BHJII OOMEXEHHS BOJI a00 1M030aBJCHHS BOJII HA TIEBHUHN
CTPOK, JTO 3BLIBHECHHS;

— 3MIACHEHHS IHINMX BH3HAYEHUX 3aKOHOAABCTBOM 3aXOJIB,
CIPSIMOBAHUX Ha BUIIPABICHHS 3acy/DKCHUX Ta 3alo0iraHHS BYH-
HEHHIO HUMH TIOBTOPHUX KPUMiHAJIBHUX MIPABOMIOPYIIEHB) [1].

3ayBakuMo, 110 MPOBiAHI MO3MLIT B peanizamii KpUMiHAIBHO-
BUKOHABYOI MOJITHKH Hajexarb MiHICTepCTBY FOCTUIIT YKpaiHH.
Cepen HampsiMiB IisUTbHOCTI MiHICTEpPCTBA IOCTHIII BU3HAYCHO 3a-
OesreyeHHs GOpPMYBaHHS Ta peanizalii Aep>KaBHOI MOJITHKH Y cde-
Pl BUKOHAHHSI KpUMiHAJIBHUX MMOKapaHb Ta Mpodarii, a Takox 3/ii-
CHEHHS KOHTPOJIIO 32 JIOTPUMAaHHSM MpaB JIIOAWHH i TPOMaASHUHA,
BHMOTI' 3aKOHO/IaBCTBa LIO/I0 BUKOHAHHS 1 BiIOYBaHHA KpHUMiHaJIb-
HUX TOKapaHb, peaslizaililo 3aKOHHUX IPaB Ta IHTEPECIB 3acyKe-
HUX 0Ci0, y3aTuX mij Bapry [2] .

MinicTepcTBO I0CTULIT YKpaiHu BUKOHYE TaKOX KOOPAMHAIIHHI
(GyHKIIII, aJpKe 10 KoJjla HOro MOBHOBAXKEHb HAJICKHUTh BU3HAUYCHHS
OCHOBHHUX HampsMiB JTisUTBHOCTI MDKpETiOHANBHUX YIPaBIiHb 3 MH-
TaHb BUKOHAHHS KPUMIiHAJbHUX MTOKapaHb Ta npobamii. Kpim nporo,
yBara NpUAUISETHCS YIOBHOBKEHUM OpraHaM 3 MUTaHb Mpoodarlii,
yCTaHOBaM BHKOHAHHS TOKapaHb, CIIAYMM 130JI1TOpaM, TOOTO BCiM
opraHaMm i yCTaHOBaM, CIIPSIMOBaHMM Ha BUKOHaHHS KPHUMiHaJIbHUX
nokapanb Tomo. Ciiji 3ayBa)XHTH, IO CYKYIHICTh OPTaHiB Ta ycTa-
HOB BUKOHAHHS TIOKapaHb OXOIUTIOE BOEHI30BaH1 (JOPMyBaHHsI, HaB-
YanbHi 3aKNajd, 3aKJaJid OXOPOHHW 3[0pOB’s, MiANPHUEMCTBA yCTa-
HOB BHKOHAHHS T[IOKapaHb, IHII TMiIOPUEMCTBA, YCTaHOBH
W opraHizaiiii, yTBOpeHi Jyis 3a0e3leucHHS BHKOHAHHS 3aBJaHb
JlepkaBHOI KpUMiHAJIBHO-BUKOHABUOI Cci1yx0u [3]. Y HOpMaTHBHO-
MPaBOBUX aKTaX, SKUMH PErJaMEeHTYETbCS IisUTBHICTH OpraHiB
Ta YCTAHOB BUKOHAHHS TIOKapaHb, mepeadadeHo X po3raimykeHy
CHCTEMY, 3BaKaloud Ha (QYHKIIOHANbHE MpHU3HAYEHHS TaKuX
cy0’€eKTiB. 3 OISy Ha YHCENBHICTH MEPCOHANTY OpraHiB Ta YCTaHOB
BUKOHAHHS TTOKapaHHS CIIi/l 3ayBaXKUTH, IO aKTyaJbHUMH 3aJIUIIA-
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IOTBCSI TIMTAHHS TPaBOBUX Ta MCHXOJOTO-MEAaroriyHuX CKIaJ0BUX
roro 0e3neunoi nisutbHOCTI. [lopsia 3 uM Ha MIHICTEpPCTBO MOKJIA-
JarOThCSl 3aBIAaHHS 3 OpraHi3amii KOHTPOJIO 3a MOBEIIHKOI 0cil,
3BUIBHEHUX BiJ BiAOyBaHHS MOKapaHHS 3 BHIPOOYBaHHAM, IO
€ TIOIIMPEHOI0 MPAKTUKOI y CUCTEMi NpU3HAYEHHS MOKapaHb [4].
Orysin HOPMaTHBHO-TIPABOBUX AKTIiB, Y SIKUX BHCBITIEHO CHCTEMY
OpraHiB 1 yCTaHOB BUKOHAHHSI MMOKapaHb, HA HAIY AYMKY, ITOKITHKA-
HUH chopMyBaTu po3yMiHHS, sIKi came cy0’€KTH OXOILTIOIOThCS TO-
HATTSAM «OpraHu i yCTAaHOBM BHUKOHAHHS MoOKapaHby». lle HamacTh
MOJIMBICTh OUTBII TIMOOKO U JIETANBHO MPOAHAJI3yBaTH MPABOBI
Ta MCUXOJIOTO-TIEJAroTiyHi eJIEMEHTH Oe3MEeYHOI JisUTbHOCTI Mepco-
HaJIy OpraHiB i yCTaHOB BUKOHAHHS MTOKapaHb.

HopmaTuHO-nipaBoBa 0a3a, sika perjiaMeHTye MOpPsIOK BinOy-
BaHHS MMOKapaHb, € JBOCTOPOHHBOIO, a/XKe, 3 OAHOTO OOKY, 3BepTa-
€ThCS yBara Ha 3a0€3MEUCeHHs MpaB i cBOOOJ 3acyJKeHHX 0cCi0, a
3 IHIIOr0 — MPaliBHUKIB OPTaHiB Ta yCTAHOB BUKOHAHHS MOKapaHb.
s Toro, mo0 OUTBII JeTaJbHO PO3KPUTH MPABOBI €IEMEHTH, CIij
HaBecTH BianoBigHi HOpMu KoHctutynii Ykpainu. Cramuii po3Bu-
TOK CYyCIIbCTBA 3a0e3MeuyeThCsl JOTPUMAHHAM IpaB i cBOOO JIto-
JIMHY, BU3HAHHSM IX I[IHHOCTi, CBOEYACHICTIO pearyBaHHs Ha MOpY-
IeHHs mpaB i cBoOox Tomo. BimmoBimno mo cr. 3 Koncturymii
Ykpainu «1ouHa, 1 KUTTS 1 31I0pOB’sl, Y€CTh 1 T1IHICTh, HEOTOP-
KaHHICTh 1 Oe3reKa BU3HAIOTHCSA B YKpaiHi HAMBUIIOK COIIALHOO
HiHHICTIO» [5]. Pa3oM 3 TuM mpaBa i cBOOOAM JIIOJUHH, TX TapaHTil
BH3HAUYAIOTh 3MICT i CIIPSMOBAHICTh JIEP>KaBH, TOOTO JepxaBa Io-
BHHHA BUKOHYBATH B3ATi Ha ceOe 3000B’si3aHHS y cdepi 3a0e3re-
4yeHHs mpas i cBobon moanHu. [Ipu npomy 4. 2 c1. 64 Koncrurymii
YKkpaiHu BCTAHOBIIIOE IMITEPATUBHY 3a00pOHY Ha MOPYIICHHS OKpe-
MUX mpaB i cBo0of. Llst HopMa € BU3HAYaNbHOIO B AisIBHOCTI Oopra-
HiB Ta yCTaHOB BHKOHAHHS MOKapaHb, aJlKe BUMOTHU II0JI0 Oe3red-
HOi JisTBHOCTI TOIIMPIOIOTHCS Ha TPAIIBHHKIB, SKi 3000B’s3aHi
3a0e3MeYnTH JOTPUMAaHHS MPaB i CBOOO yB sI3HEHHUX [5].

Cepen npiopUTETHUX CKJIAZOBUX 3a0e3MeUeHHsT O0e3MeKH epco-
HaJly YCTAaHOB BUKOHAHHS MOKapaHb € OXOPOHA 37I0pOB’sl, 3BaXKAI0UH
Ha BUCOKI PU3MKH HAsBHOCTI iCTOTHUX NPOOJIeM 31 370pOB’sM 0Ci0,
110 BiOyBalOTh MOKapaHHA B YCTAHOBaX BUKOHAHHS MOKapaHb. 3a-
YBa)KHMO, 1110 TIEPCOHAJI BUKOHYE CBOI CIIy>KOOB1 000B’SI3KU Y CKJIa-
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JHUX yMOBax, TOMY L€ CHpPWYMHSE HEOOXiIHICTh TapaHTyBaHHS
i po3poOIieHHsT e eKTHBHUX MEXaHi3MiB 3aXMCTy IMpaliBHUKIB ycC-
TAHOB BUKOHAHHS MMOKApaHb y MPaKTUUHIH IUIOMKHI.

VY pamkax wiei crarTi g 01 TAMOOKOro JOCTiIKeHHs 0e3-
MEKOBOI CKJIa/I0BOI JOLIUIBHO Oyle pO3KpUTH TEpMiH «Oe3meKar,
10 CTBOPUTH YMOBH JIJIsl PO3YMIHHS JiSUTEHOCTI JIepKaBH B HAIIPSAM-
Ky 3a0e3ledeHHs] MPaBOBOrO Ta MCUXOJOTO-MEJaroriyHuX eIeMeH-
TiB 0e3MeKoBOI MisIbHOCTI. Y Oylb-SIKOMY BHIIAJIKy OC3IEKOBY
CKJIAJIOBY AISTIBHOCTI TIEPCOHAITY CITifl PO3MIIAAATH SIK KOMILIEKC 3a-
XOJIB, SIKi 3IMCHIOIOTHCS JUIsl MaKCHMAJILHOIO 30EpEKEHHS 3]10-
POB’sl Ta XUTTS JIIOJWHU, 3a0e3MCUEHHS HIINX TpaB 1 CBOOOJ JItO-
JMHU Ta TPOMa/ITHUHA.

VY TiaymMauHUX CIOBHHMKaXxX Ta IOPUAWYHUX SHIUKIIONEIisX Haa-
I0Th JOCUTD Au(epeniilioBani 3HaueHHd TepMiHa «Oe3meka». Hamu
MPOAHATI30BAHO YUMAJIO0 BU3HAYCHb, OJHAK HABOJUMO HAHOUIBII
KOHIIENTYaJIbHO OOTPYHTOBAHI TIIyMaueHHS I[bOr0 MOHATTS. AKaje-
MIYHUH TIyMayHUH CIOBHUK BH3HAYa€ TMOHATTSI «Oe3mekay
SIK «CTaH, KOJU KOMY-, 4OMY-HeOynb HIIIO He 3arpoxye» [6].
VY ropuanuniii  eniukinonenii, ykmaneHiin FO. C. HleminyueHkom,
Oe3leKy pO3IIIAAAIOTh SIK «CTaH 3aXHINEHOCTI JKUTTEBO BaXKIMBUX
iHTEepeciB 0co0OM, CYCHITLCTBA Ta JIep>KaBU Bijl BHYTPIIIHIX 1 30BHI-
HIX 3arpo3» [7]. 3Baxaroum Ha 11e, Ctij chopMmyItoBaTH yHidiko-
BaHE PO3YMIHHS JOCHTI[DKYBaHOTO TMOHATTS, TOOTO CTaH, 3a SKOTO
JIIO/IMHI, TPALiBHUKOBI HIYOTO HE 3arpoKye. AHAIOTIYHOIO € TI03H-
1isl 3aKOHOAABCTBA MiA yac (OpMyBaHHS MPaBOBOi CKIAJ0BOI Oe3-
MEYHOI AISTBHOCTI OpPraHiB Ta yCTAHOB BUKOHAHHS TIOKapaHb.

Besnieka € 0a30BOIO MOTPEOOIO JIIOJAMHM 1 CKIATHUM SIBHILEM,
YUM 3YMOBJICHO T€, 1[0 YMMalia KUTbKICTh (DaxiBIiB KpUMiHAJIbHO-
BHKOHABYOI'O IpaBa MPUAUISE 3HAYHY yBary ii mociimpkeHHio. Of-
HaK 3aKOHOJaBIIeM (pakTop Oe3NeKH B JIisUILHOCTI MEepCOHATy Opra-
HIB Ta YCTAaHOB BHKOHAHHS MOKapaHb HE BU3HAETHCA KIIIOYOBHUM,
aJKe TTOHATTS «Oe3MeKa MepcoHany yCTaHOB BUKOHAHHS TIOKAPaHb
HE 3aKpilUICHO B YNHHOMY KPHUMiHaJIbHO-BUKOHABYOMY 3aKOHO/IaB-
crBi. CyTHICTh IIBOTO TepMiHa MOJSITa€ B TOMY, IO Oe3meKy
CITi/I PO3TIIAAATH K CBOEPIJHY TapaHTIIO Ta HEOOXiAHY YMOBY ede-
KTUBHOI JTISUTBHOCTI MEPCOHAy OpraHiB Ta yCTAaHOB BUKOHAHHS I10-
KapaHb IUIAXOM 3a0e3neueHHs 30€peKEHHSI KUTTEBO BaXIIMBUX
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iHTepeciB mpamiBHUKIB. [ligkpecnumo, 1mo Oe3neka opraHiB Ta yc-
TAHOB BUKOHAHHS TIOKapaHb — 1€ TapaHTOBaHA MIKHAPOJHHUM Ipa-
BOM 1 HaI[lOHAJIBHUM 3aKOHOJABCTBOM 3axXHUINEHICTHb BIiJ 3aBJaHHS
IKOAM, 3amoliraHHs HeOe3meli Ta 3arpo3aM iXHbOMY JKHUTTIO
4u 3710poB 10 [8].

UnHHE 3aKOHOIABCTBO HE MICTUTHh BHU3HAYCHHS MOHATTA «0e3-
MeKa TepcoHally OpraHiB Ta yCTaHOB BHKOHAHHS IOKapaHby», aje
B 3akoni Ykpainu «[Ipo JlepkxaBHy KpHUMiHATbHO-BUKOHABYY CITYXK-
Oy Ykpainm» 3akiiaicHO TapaHTii Oe3MeKH MmepcoHaty KpUMiHaIbHO-
BHKOHABYOi ciyx0u. O. ['anblioBa BHU3HA4Yae OE3IEKy IEPCOHAIY
YCTaHOB BUKOHAHHS TOKapaHb SIK «TapaHTOBaHWN HalliOHATbHUM
3aKOHO/IaBCTBOM Ta HOPMaMH MIKHAPOIHOTO TpaBa 3aXUCT XKHUTTH,
3I0POB’sI, YeCT1 Ta TIAHOCTI OCOOM BiIl MPOTHIpPABHHUX IOCATAHb,
IHIIMX JTiH, 110 MAFOTh HAa MET1 3aNOJIiTHHS (hi3UYHUX UM MOPATLHUX
CTpakJaHb, a TAKOX 3amo0iraHHg HeOe3lekaM i 3arpo3am, y TOMY
YHCIl 3arpo3i MOIIMPEHHS emifeMidd, iH(QEeKIIHHUX 3aXBOPIOBAHb
Ta TyOepKynbo3y Tommo» [9, c. 369-370]. besneka mae OyTu rapaH-
TOBaHa IS TOro, 100 3aMO0KHUKN HEOE3IMEKH YKUTTEBO BAXKIUBUM
iHTepecaM TepcoHany OyiaM MaKCHUMaJIbHO e(EeKTHBHUMH, ajKe
3 MM IIOB’SI3aHa AKIiCTh peatizallii MepcoHajIoM OpraHiB Ta yCTAaHOB
BUKOHAHHS ITOKapaHb CBOIX NOBHOBakeHb. ll{ono 3a3HaueHoOro Bu-
IIe KOMIUIEKCHOTO XapaKTepy, TO BiH O3HAYA€ HE TUIbKU HASBHICTBH
0e3MocepeIHbOr0 3aXUCTY Bil MPOTUIIPABHUX IMOCATAHb 3 OOKY 3a-
cy/KeHux (YB’S3HEHHUX), a W 3aXHCTy BiJ /il HEraTHBHUX YNHHHKIB,
TOOTO TEXHIYHHMX, MEAUYHHUX (PaKTOPiB, PU3HMKU TOIIMPEHHS SIKHX
y MICIIIX T1030aBJICHHS BOJIi € JOCUTh BHUCOKMMH. 3aKOHOJABEIlb
1 mepeBa)kHa OUTBINICTh HAYKOBIIIB BU3HAIOTH JTOTPUMaHHS Oe3MeKu
MepcoHaly OpTaHiB Ta YCTaHOB BUKOHAHHsS TIOKapaHb OJHUM
13 IPIOPUTETIB, KU IMOETHYE KOMILJIEKC 3aXOJIiB 1 CIPSIMOBAaHHI
Ha MakcuMallbHe 30epeKeHHS KUTTS Ta 3/0pOB’Sl MEpCOHANy Mix
Yyac BUKOHAHHS CBOIX (pyHKITIH.

JlocmipKyroun MpaBoBY CKJIAJOBY OE3MEYHOI JisJIbHOCTI Opra-
HIiB Ta yCTaHOB BHUKOHAHHS MOKapaHb, MU BCTAHOBHJIH, IO 3 METOIO
3a0e3MedeHHs] TaKoi JisUTBHOCT1 3/A1HCHIOETHCS MPaBOTBOPYA Misiiib-
HIiCTh, c()OpMOBaHa MpaBHJIAMH, aKTaMH, HaKa3aMH, SKi perjiaMeH-
TYIOTh po0oTy mepcoHany. Llst MisuIbHICTh € 30BHINIHBO- T4 BHYTpI-
IIHBO PETJIAMEHTOBAHOI0, aJKe MOXKe KOOpAUHYBaTuCs Jlep:kaBHOIO

77



Ne 1 (18),2023 Hayxoswit Bicuuk Cieprmuan. Cepist: [IpaBo

BHKOHABUOIO CIyx000 abo MiHicTrepcTBOM IOCTHIII YKpaiHH
SK KITFOYOBUMH KOOpJHMHALIHHUMHU opraHamu y chepi BUKOHaHHS
nokapass [10, c. 154].

[lepconai opraHiB Ta yCTAaHOB BUKOHAHHS MTOKapaHb y CBOIN Jii-
SUTBHOCTI B3a€MOJIIE 31 crienn(iyHO KaTeropieo ocid, 110 BUMAarae
BOJIO/IIHHS TEPEJIiKOM HEOOXiTHUX 3HAHb Ta BMiHb, 30KpeMa MCUXO-
JIOTIYHUX, TEAAroriYHUX, HOpMaTUBHO-TIpaBoBux [11, c. 171-172].
[IpaniBHUKK OpraHiB Ta YCTaHOB BHKOHAHHS MOKapaHb KEPYIOTHCS
MDKHapOJAHUMHM W HallOHAJIbHUMH HOPMAaTHBHO-TIPaBOBHMH aKTa-
MU, SIKi PErJIaMEeHTYIOTh OCOOJIMBOCTI MOBODKEHHS 13 3aCyKEHUMH
(YyB’s3HeHUMHE) ocobaMu. 30Kpema, cepell MDKHAPOAHUX JOKYMEH-
TIB CNiJl HAa3BaTH MDKHAPOJHO-TIPABOBI aKTH B Tajy3i BUKOHAHHS
MOKapaHb Ta MOBOMKEHHS 3 YB’SI3HEHHUMH 3arajlbHOTO XapakTepy:
3aranpHy Aeknapatito mpas moauHu (1948 p.), MixkHapoaHUil TakT
PO TPOMaJHCHKI 1 moiThyHi pasa (1966 p.), MixkHapo qHuid akT
PO €KOHOMIYHI, COmiaibHi 1 KyabTypHi npaBa (1966 p.), Jleknapa-
iI0 MPO 3aXUCT YCiX 0Ci0 BiJ KaTyBaHb Ta IHIIMX YKOPCTOKHUX 1 He-
JIIOJICBKUX YU TaKUX, 10 TPUHUKYIOTh T1IHICTh, BUIB TTOBOIXKEHHS
i mokapanns (1975 p.), KoHBeHI1if0o MpoTH KaTyBaHb Ta HIINX KOP-
CTOKHX, HEJTIOJCHKUX a00 TaKWX, 10 MPUHWXKYIOTh TiHICTh, BUJIIB
noBokeHHs1 1 nokapanHa (1984 p.). Jlo ocCHOBHUX MiXKHapOTHO-
npaBoBux nokymMeHTiB OOH y cdepi moBomKeHHs i3 3acyKEHUMH
HaleXaTh Taki: MiHIManbHI CTaHAAPTHI TNpaBWiia TMOBOKEHHS
3 yB’si3aeHuMH (1955 p.), Koxeke moBeninku mocagoBux oci0 3 mij-
TpuMaHHs TpaBonopsaky (1979 p.), IlpuHuunu MenuuHoOi eTHKH,
10 BU3HAYAIOTh POJIb MPAI[iBHUKIB OXOPOHH 3/0pPOB’s, OCOOJINBO
JiKapiB, y 3aXUCTi YB’SI3HEHUX YM 3aTPUMaHUX OCI0 BiJ KaTyBaHb
Ta HIINX JKOPCTOKHX, HENMOJACHKUX UM TAKUX, 110 MPUHIKYIOTH Ti-
JIHICTh, BHJIIB MOBOJPKEHHs 1 mokapanHs (1982 p.), 3axoau, 1o ra-
PaAHTYIOTh 3aXHUCT MpaB THX, XTO 3acy/pKkeHuit g0 crpatu (1984 p.),
MiniManbHi crapaapTHi npaBuia Opranizanii O0’eqnannx Haii,
SIKI CTOCYFOTBCSI 3J[ICHEHHS MPaBOCY1s 11010 HeroBHOMITHIX ([1e-
KiHCBKI TipaBuia, 1985 p.), 3Big NpUHLIMIIB 3aXUCTY BCIiX 0ci0, sKi
MiAJa0ThCsl 3aTpUMaHHIO a0o YB’SI3HEHHI0O B Oynab-skii ¢opmi
(1988 p.), Minimaneui  crapmaptHi  npaBwia  Opranizamii
O0’ennanux Hartilfi cTOCOBHO 3aXO0JIiB, HE OB’ A3aHUX 3 TIOPEMHHUM
yB’sizHeHHsM (Tokilichki mpaBuia, 1990 p.), MiHiMansHi cTaHzapt-
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Hi npaBuna Opranizanii O0’egHannx Hamiil cTOCOBHO 3aXUCTy He-
MOBHOJIITHIX, No30aBieHnx Bodi (1990 p.), OcCHOBHI NPUHIMNHU TIO-
BOKeHHS 3 B si3Hsamu (1990 p.) [12].

3Bakalouyd Ha IIMPOKHH TepeNik HOpMaTHBHO-IIPaBOBOI 0asn
3 opraHizamii B3aeMofii MiK 3acy/KeHHMMH (yB’SI3HEHHMH) Ta 3a-
OesreueHHs TXHIX mpaB 1 cBOOOJ i Yac BiOyBaHHS MOKapaHHsI,
iCHye HEeoOXiIHICTh y pO3yMiHHI MEpCOHANIOM OpraHiB Ta YCTAaHOB
BUKOHAHHSI TIOKapaHb 3MICTy 1 MPaBWJIBHOTO 3aCTOCYBaHHS HOPM,
BUKJIQJICHUX Y  BHILIE3a3HAYEHHX JIOKyMeHTaXx. bopucos B.
ta Opic I1. 3a3Ha4YarOTh, MO «Yy IOMY JOCTATHHO HIMPOKOMY KOM-
IJICKC1 MPOBIIHE MiCIIe HAJICKUTh KPUMIHAJILHO-IIPABOBIH MOJITHII],
OCKUIbKM CaMe BOHA BH3HAUYa€ MEXI 3JI0YMHHOTO, YUM (hopmyittoe
1 MeXi MONMTHKH Yy cdepi OOpOTHOM 31 3IIOYMHHICTIO B ILTOMY»
[13, c. 2]. Yce 11e 3yMOBJICHO OpiEHTYBaHHSIM HAIIOHAJILHOIO 3aKO-
HOJJABCTBA Ha IMIUIEMEHTYBAaHHS MDKHAPOIHUX CTaHAAPTIB y chepi
3axHCTy MpaB JioJuHU. Ha Hamry IymMKy, HEoOXiTHO HaroiloCHTH
Ha B)KJIMBOCTI BUBYEHHS TpAIliBHUKAMHU OPTraHiB Ta YCTAHOB BHKO-
HaHHS TOKapaHb HaBEIEHWX BHILNE HOPMATHBHO-TIPABOBHX AaKTiB,
IO CIIPUATUME MOKPAIIEHHIO CUTYallii B YACTHHI HEIOMYIIEHHS T10-
pYLIEHHS mpaB 1 cBo0OA 0ci0, AKi BifOyBarOTh MOKapaHHSI.

Takox MpaBOBHUil eNeMEHT y NMPaBOTBOPUiN AiSIBHOCTI OpraHiB
Ta YCTaHOB BUKOHAHHS TOKapaHb MPOCTEXYEThCS B Oprasizamii
OesnevHoi aisutbHOCTI mepcoHany. Hampukiaa, MoXHa 3rajaTd Ie-
pioa mommpenns nangemii COVID-19 i BcTaHOBIIEHHSI KapaHTHHY,
[0 CTOCYBAJIOCS 1 OPTaHiB Ta yCTAHOB BUKOHAHHS IMOKapaHb. [licis
OTOJIOIICHHS MTaHAeMii B YKpaiHi 3 MeTOI0 3aro0iraHHs MOMIMPEHHIO
kopoHaBipycy COVID-19 B opranax i ycTaHOBaxX BUKOHAHHS ITOKa-
paHb yXBaJIWJIM TaKi HOPMAaTUBHI akTH: Haka3 MiHicTepcTBa IOCTUIIIT
«[Ipo 3amoGiranHsi MOIMKMPEHHIO HA TEPUTOPil yCTAaHOB BUKOHAHHS
MOKapaHb, CIIAUUX 130STOPIB, 3aKiaaiB 0XxopoHH 310poB’s JJKBC
VYxpainn koponaBipycy COVID-19»; naka3 [lep>kaBHOI ycTaHOBH
«lenTp oxopoHHM 3710pOB’s», [lemapraMeHTy 3 NMUTaHb BUKOHAHHSA
KpUMiHaJIbHUX MOKapanb «[Ipo 3atBepmkenHs [lnany nporuenine-
MIYHMX 3aXOJIiB 11010 3aM00IraHHs 3aHECEHHIO 1 MOIUPEHHIO B yC-
TaHOBaX BUKOHAHHS MOKapaHb Ta ciiguux i3omsaropax JKBC Ykpa-
fHM TOCTpOI pecmipaTopHOi XBOpOOM, CHPUYMHEHOI HOBHM
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KopoHaBipycom, Ha 2020 pik» Big 12 6epesns 2020 p. Ne 57-
0/1/08/0/1-20 Tomo.

laneiroBa O. B. 3a3Hauae, 1110 «y nijioMy nojokeHHs: OCHOBHO-
ro 3aKOHY JIep’KaBH IOJI0 TapaHTyBaHHS OE3MEKH 3II0POB’S TaKOX
3HAWIIM CBOE BTUICHHS HE TUIBKK B HbOMY, a H y HopMax Kpumi-
HaJbHO-BUKOHABUOro Kojaekcy Ykpainu (mami — KBK VYkpainn)
Ta KpUMIHAJIbHO-BUKOHABYOT0O 3aKOHOIAaBCTBay [9, ¢. 369]. I3 uporo
BUIUIMBAE, IO TMO3MIIS OpPTaHiB i YCTaHOB BHUKOHAHHS MOKapaHb
€ JIOCUTh MIITHOI B HEOOX1THOCTI opraHi3alii 0e3neuHol AisuTbHOCTI
IXHBOT'O TIEPCOHAITY.

AHAJIOTIYHO BXXJIMBHUM JUIS OpraHizaiii 0e3meuHoi JisuIbHOCTI
MEePCOHAITy OpTaHiB Ta YCTAHOB BUKOHAHHS ITOKaPaHb € MCUXOJIOTIY-
HO-TIIaroriyHe 3a0e3MeUeHHs, 0 MOJISATa€e Y TICUXOJIOTIUHIN MiAro-
TOBII TEPCOHANTy, a TaKoX TPEHYBaHHI MeNaroriyHUX HABHUYOK
ISt poOOTH 13 3acymxkeHuMH (yB’si3HeHHMH). Clifi IO4aTH 3 TOTO,
IO TICHXOJIOTiYHa Oe3leKa Mae CTaTH OJHUM i3 MPIOpUTETHUX Ha-
MpsiMiB pOOOTH 3 MEPCOHAIOM OpPraHiB Ta YCTAaHOB BUKOHAHHS TO-
KapaHb. Bix mcuxosoridyHoi cTabiibHOCTI Ta eMOIliiHOI BpiBHOBA-
KEHOCTI 3alIeKUTh SKICTh BiIOYBaHHS IMOKApaHHS 3aCyIKEHUMH
(YB’S3HEHUMH), @ TaKOX SIKICTh peaji3aiii MOBHOBaXXEHb IEPCOHA-
JIOM OpraHiB Ta YCTaHOB BUKOHAHHS MoKapausb [ 14, c. 14-15].

Mu nepekoHaHi, 10 HEOOXIJTHO MOCUIIUTH MPOBEIACHHS CHCTE-
MaTHYHOI MICHXOJIOTTYHOI pOOOTH 3 MpaliBHUKaMH OpPTaHiB Ta ycTa-
HOB BUKOHAHHs TOKapaHb. HaMu JIOCTiIKEHO JOCBIi 3apyOiKHUX
KpaiH y 3a0e3neueHHi CKIa0BOl MCUXONOrIUHOI Oe3MeKH mepcoHa-
JIy OpraHiB Ta yCTaHOB BUKOHAHHS MOKapaHb. 3okpeMa, CroydeHi
tatn AMepuKku B IbOMY NHUTaHHI 3BEPTAIOTHCS O Pi3HUX METO-
JIMK TICHXOJIOTTYHOT poOOTH. Yce 1e CpsAMOBYEThCS Ha JTOCSTHEHHS
eMOI1iiHOT BpiBHOBaXkeHOCTI [15, ¢. 205-206].

VY mporieci Mcuxonoro-nenarorivnoi podboTu 3 MepcoHaoM op-
TaHiB Ta yCTAaHOB BUKOHAHHS MOKapaHb BUKOPHCTOBYIOTH Pi3HI Me-
TOJIH, Cepesl IKUX HalOLIbII MOIMPEHUMH €:

— QHKETHUH MeTOoA, W0 MOJSra€ y MpPOBEAEHHI MUCHMOBOTO
OIUTYBAHHS TMPAIIBHUKIB 3 METOK BHBYCHHS IXHIX JYMOK Ta OIli-
HIOBaHHSI TUX YW IHIIMX CTOPiH JIHCHOCTI, MOTHBIB 1 IOBEIIHKH.
Leit meron mependavyae BIAMOBIAI ONMUTYBAaHUX HA TMEPEiK 3amu-
TaHb, 100 310paTH HeoOXimHMN oOcsr iH(opmarii. [Ipu oMy 3a-
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MUATaHHS B aHKETaX HE 3aBXKIM € IHIUBIIyaJbHO OpPI€HTOBAHHMH,
TOMY HE€ JIO3BOJISIOTH O0’€KTUBHO OIIIHUTH CHUTYAI[il0 Ta IOBHOIO
Miporo 3a0e3Me4nTH TICUXOJIOTiYHY 0e3MEeKOBY CKIIaJIOBY MEPCOHATY
OpraHiB Ta YCTAHOB BUKOHAHHS IIOKapaHb;

— OlorpadiuHmii MeToJ], CIpSIMOBaHHI Ha BUBUSHHSI OCOOMCTOC-
Ti 3aBISKM aHaIi3y mpodeciifHoro nuiaxy W aptobiorpadii, sSKuit
3MIACHIOETBCS Yepe3 CHUHTCTUYHHMI ONHC JIIOJUHU (TIONMEPEeIHBO
y CTaTyCl OCOOMCTOCTI, a TakoX Cy0’€KTa MisJIbHOCTI, BUKOHAHHS
MEBHUX TOBHOBAXKEHb, Mepen0dauyeHnX KOHKPETHUM HOPMAaTHBHO-
MIPaBOBHUM aKTOM);

— cmiBOeciza, Ky po3risAaoTh SK CIIOCIO oJiep)KaHHs Heo0XiI-
HUX JaHuX 4yepe3 BepOalbHy KOMYHIKAIlilO, 3aBISKA YOMY MOXKHA
CIPOTHO3YBAaTH TOBEIAIHKY OCOOMCTOCTI B NMEBHUX CUTYAIlisiX 1 BU-
SBUTH O3HAKH TICHXOJIOTIYHOI HECTaOLIBHOCTI 3 METOI BYACHOTO
3aro0iraHHs AeCTPYKIlii 0COOMCTOCTI MpalliBHUKIB OpraHiB Ta ycTa-
HOB BUKOHAaHHs mokapanb. CJijl 3ayBakuTH, 10 cIiBOecija BBaxa-
€TBbCS HAMH HalOUTbII e)eKTUBHUM CHOCOOOM 3a0e3MedeHHs IMCH-
XOJIOTIYHOTO eNeMEHTY Oe3MeYHOi JisUTbHOCTI MepCoHaNy OpraHiB
Ta YCTaHOB BUKOHAHHS MOKapaHb;

— CIIOCTEPEKEHHS, 110 TAKOXK Ma€ JIOCUTh BUCOKHUI piBeHb e(ek-
THUBHOCTI, OCKUIBKH TOJISITAE Y 3IIMCHEHHI MOHITOPUHTY OCOOUCTIC-
HUX XapaKTEepHCTHK JIIOJUHH, i CTOCYHKIB 3 OTOUEHHSM, 0COOJINBOC-
TSAMH CHUIKYBaHHS, BIUIMBY Ta PO3B’s3aHHS MEBHUX MHTaHb TOLIO.
CrnocTepexeHHsI pO3TIISAAETHCS SIK HABMUCHE, CUCTEMaTHIHE 1 1iiie-
CHIpSIMOBaHE CIPUUHSTTS TCUXIYHUX SIBUII 3 METOI0 BHU3HAUECHHS iX
cnenudivyHUX 3MiH 3 ypaxyBaHHSM MPAKTUYHOI JisUTBHOCTI Ta BHKO-
HaHHSI TICBHUX (DYHKILIi, Tepei0aueHnX YNHHUM 3aKOHOIABCTBOM;

— TMpoBeNeHHs BUIPOOYyBaHb 3 METOI0 BH3HAYCHHS PIBHSA
CTpecOCTiHKOCTI 0co0M Ta 11 MOBEIIHKH B €KCTpEMaJbHUX CHUTYaIlli-
ax. J{ng mpaniBHUKIB OpraHiB Ta YCTaHOB BUKOHAHHS MOKapaHb LS
METOJIMKa HaOyJia aKTyaJIbHOCTI 3 OIJIsiIy Ha Te, IO 3acCyJlKeHi
(YB’s13HEH1) HaneXaTh 10 CHenu(iYHOr0 KOHTHHTEHTY, SKUHA MOXe
CTBOPIOBAaTH €KCTpeMaslbHi YW KOH(IIKTHI cUTyamii. Y TakoMy BH-
MaaKy icHye HEeoOXiIHICTh y TpeHyBaHHI BHCOKOT'O PiBHS CTpeECO-
CTIMKOCTI;

— TECTYBaHHS, 32 JIOTIOMOTOI0 SIKOTO BU3HAYAIOTH MEBHI MCHUXO-
JIOTIYHI SIKOCT1 JIFOJWHU. ['0JIOBHA BiJIMIHHICTH MK TECTYBaHHSIM
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1 aHKETyBaHHSIM — J[IarHOCTHKA HAsSBHOCTI NEBHHUX 3HaHb, YMiHb
i HaBU4OK. TecTyBaHHsI 0a3yeThcs Ha aHAIi3i Pe3yJbTaTiB KilIbKic-
HOI a00 SIKICHOI OIIIHKK ITeBHMX MOKa3HMKIB [16].

[lenaroriunuii eneMeHT O0€3MeYHOT AISTLHOCTI MEPCOHAITY Opra-
HIB Ta YCTaHOB BUKOHAHHS MOKapaHb MOJISTae y MiABHIIEHHI X Te-
JaroriyHoi MaiCTepHOCTI HUIIXOM MPOBENEHHS CHCTEMAaTHUYHHX
3aHATH 13 TpaliBHUKaMU. SIK y)Ke 3a3Havyayiocss HAMU paHille, 3acy-
JoKeHI (YB’SI3HEHI) HaJIeKaTh JO CHEIU(IYHOr0 KOHTHUHIEHTY,
IO BUMarae KOHCTPYKTHBY Y CITUTKYBaHHI 3 I[€I0 TPYIOIO JIOMCH.
[IpocimiaKoBy€eThCSl TIEBHA B3a€MO3AJICKHICTh MK 3a0€3MeUCHHSIM
0e3I1eK0BOi CKITa0BOI Ta PO3BUTKOM MEAArOriYHUX HABHUYOK MEPCO-
HaJIy OpPTaHiB 1 yCTAaHOB BHKOHAHHS MOKapaHb. KepiBHUITBY Ta KO-
OpIMHALIIMHUM OpraHaM BaXXJIMBO PO3POOISTH HOPMATHBHO-
MpaBoBY 0a3y AiSIIBHOCTI OPTaHiB Ta YCTAHOB BUKOHAHHS IIOKAPaHb,
sKa perJjaMeHTYBaTHMe CUCTEeMaTHYHUI PO3BUTOK BiMOBIJHUX Ha-
BHYOK TepcoHamy Tomo [17, c. 3—12].

BucHoBku. be3neuna MisuibHICTh TIEPCOHATY OPraHiB 1 YCTaHOB
BUKOHAHHS TIOKapaHHSl HHUHI € aKTyaJlbHUM MUTaHHsM. [Iponemypu
BUKOHAHHSl TIOKapaHb OPIEHTOBaHI Ha SKICHY MPaBOBY IOJNITHKY
moA0 nboro nutaHHga. OpraHu ¥ ycTaHOBM BHUKOHAHHS TMOKapaHb
BIMOBIIHO O YWHHOTO  HA[iOHAIBHOTO  3aKOHOJABCTBA
€ cy0’ekTamMu pealtizalii KpEMiHATbHO-BUKOHABYOI NOMITUKA. Jloc-
JIJDKYOUM TIPaBOBY CKJIAJIOBY OpraHizailii 0e3ne4Hol IisuIbHOCTI
OpraHiB Ta YyCTAaHOB BHKOHAHHS MOKapaHb, HAMU BCTaHOBJICHO, IO
3 METOI0 3a0e3MeUeHHs TaKol JAisUTbHOCTI 3/1ICHIOETHCS TTPABOTBOP-
Ya JisUTBHICTh, 30KpeMa (OpMYyBaHHS NPaBWJ, aKTiB, HaKa3iB, SKi
periaMeHTyrTh po0oTy nepconany. L misuibHICTh € 30BHINIHBO- Ta
BHYTPIIIHBO PETJIAMEHTOBAHOIO, aJKE MOXKe KOOpAMHYBaTHCs Mi-
HICTEpPCTBOM IOCTHIIIT YKpaiHU SIK KIIFOYOBUM KOOPAWHAIIMHUM Op-
raHoM y cdepi BUKOHAHHS IOKapaHb. AHAJOTIYHO BaXKJIMBUM
JUTS OpraHizailii 0e3rnevHoil AisUTbHOCTI MepCOHaly OpraHiB Ta ycTa-
HOB BHKOHAHHS MOKapaHb € 3a0e3MeueHHs ICUXO0JIOro-TiefaroriqaHol
CKJIAJIOBOI, sIKa TOJISITa€ y TMCHUXOJOTIUHIM MiAroTOBLi TMEepCOHAIY,
a TAKO)K TPEHYBaHHI MeJaroriyHMX HaBUYOK JJs poOOTH i3 3acy-
JokeHuMu (yB’si3HeHUMH ). [Icuxonoriyna Oe3rneka Mae CTaTH OJHUM
13 TIPIOPUTETHUX HANPSAMIB pOOOTH 3 MEPCOHAIOM OpPTaHiB Ta ycTa-
HOB BUKOHAHHSI TOKapaHb.
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LEGAL AND PSYCHOLOGICAL-PEDAGOGICAL
COMPONENTS OF THE SAFE ACTIVITIES OF THE
PERSONNEL OF PENAL BODIES AND INSTITUTIONS

The scientific article highlights the legal and psychological-pedagogical
components of the safe activity of the personnel of penal bodies and institutions.
The main features of the legal regulation of the safe activity of the personnel
of penal bodies and institutions have been studied. The author revealed the concept
of "protection" and its meaning within the framework of the activities of the
employees of penal bodies and institutions. The importance of psychological
support and maintenance of emotional stability of employees of penal bodies and
institutions in view of their interaction with a certain category of persons
is highlighted. Within the framework of the scientific article, the pedagogical
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element of safe activity is also highlighted. It indicates the need to improve the
pedagogical skill of the personnel of penal bodies and institutions.

The safe activity of the personnel of penal bodies and institutions is a priority
direction of their work, therefore, within the framework of theoretical studies, the
coverage of certain elements of safe activity has gained wide popularity. Despite
paying sufficient attention to law-making activity regarding streamlining the
activities of penal bodies and institutions, there are still problematic issues that
need to be resolved by defining priority strategic directions and improving the
current legislation. The personnel of penal bodies and institutions interact with
a certain category of persons in the framework of their activities, therefore it is
important to provide effective psychological support and develop the necessary
pedagogical skills. At the moment, it is necessary to state that in terms
of organization, penal bodies and institutions have reached a certain level of legal
and psychological-pedagogical provision of safe activities of their personnel. At the
same time, the issue of improving these components and turning to new methods
and international standards in the field of execution of punishments remains
relevant.

Key words: penal bodies and institutions, personnel of penal bodies and
institutions, legal component of safe activity, psychological-pedagogical component
of safe activity.
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HAYKOBI HOTJISAAU M. I1. Y9YBUHCBKOI'O (1871-1943)
HA KEPIBHI 3ACA/IU HAYKH KPUMIHAJIBHOI'O
INPABA TA MOTUBY KPUMIHAJIBHOT'O
MNPABOIIOPYUIEHHSA

Jocniooceno noensou M. I1. Yybuncvkoeo Ha 3acadu HAYKU KPUMIHATLHO2O
npaea ma momue prwiHaJZbHOZO npasonopyulentsl. 3’}1C06‘61H0, uwo 6UB4YEeHH:
icmopii  IMYUBHAHOI KPUMIHAILHO-NPABOBOL  HAVKU, 30KpeMa GueHv, el
ma noensidie M. I1. Yybuncvkoeo, ciyeye 6a30t0 3a0158 600CKOHANEHHS IOPUOUUHO2O
MUCJIEHHA, KpMMiHaJZbHOZO npasa ma KpMMiHaJleOZO S’CZKOHOOCZGCW!@G, npakmuxu
11020 3aCMOCYBAHHSL 8 MAUOYIMHLOMY.

Knrwuosi cnosa: nayrosi noenaou, M. I Yybuncokuil, kpuminaibhe npaso,
HAYKA — KPUMIHAIbHO2O — Npasd,  KPUMIHAIbHE — NPAGONOPYULEHHS, — MOMUG
KPUMIHATbHO20 NPABONODYULEHHSL.

IMocTtanoBka mpoOjemMu. B ymoBax chOrojeHHs y mporeci
MiATOTOBKA  CHIBPOOITHHKIB ~ BITYM3HSIHHX  MPaBOOXOPOHHHUX
Ta IIPaBO3aCTOCOBHUX OPraHiB BaXJIMBOIO 3HA4YCHHS Ha0yBae
OTPUMaHHS TIOBHOI'O OOCSTY 3HaHb MO0 TE€HE3W KPUMIHAIBHO-
MPaBOBHUX MOTJISAIB Y Halliii AepkaBi Ha BCiX eramax ii po3BHUTKY.
VY TenepimHiil mepiox po30YAOBH YKpaiHCBKOI JIepKaBHOCTI, KOJIH
ocoOmuBOi  akTyalbHOCTI HaOyBalOTh MHUTAHHS  YKpPaiHCHKOI
HaI[IOHAJBHOI iei, HaI[iOHAJIBHOI ICTOpPil, JOLUILHUM TIOCTAE
3BEpPHEHHS 0 AOPOOKY THX YKpalHCBKHX HAayKOBLIB, Mpali SKHX
3aKiany QyHIaMEeHT BITYM3HSIHOI HAYKH KPUMIHAIBHOTO TPaBa.

Tpeba 3ayBakuTH, MmO MTix dYac po30yIOBH YKpaiHCBHKOI
MPaBOBOI IepKaBU OCOOIMBOr0 3HAUYCHHS HAOyBarOTh camMe MUTaHHS
HACTYIIHOCTI ~ NPaBOBMX  MOJOXEHb K Yy  Hayli, Tak
1 B Oe3mocepeHiii 3aKOHOTBOpPYii mpakTHii. BiTun3HsHA MpakTHKa
MPaBOTBOPEHHST 1 MPaBO3aCTOCYBaHHA OCTaHHIX pOKIB JOBena,
IO HalliOHAbHE  3aKOHOJABCTBO  HE  3JaTHE  CaMOCTIHHO
3a0e3medyBaTH  peaylizaiilo MpaB Ta OO0OB’SI3KIB  TpOMasH
1 IPOTUIISTH KPUMIHAJIBHUM MPABOMOPYIICHHSIM IOBHOIO MipOIO.
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3a TakMX YMOB BHBUYCHHs TeHe3u (icTopii BUHHKHEHHS
1 CTAaHOBJIEHHS)  BITYM3HSHOI  KPUMIHAJIBHO-TIPABOBOI  HAYKH,
30KpeMa BYCHb, ijicl Ta MONAAiB ii OCHOBOIIOJIOXHUKIB, SKUM,
6esymoBHO, € M. II. UyOuncekuii (1871-1943), moxe ciayryBaTtu
Tieto (akTU4HOIO 0a30f0 334l BIOCKOHAJICHHS IOPUAMYHOTO

MUCIIEHHS, KPUMIiHAJIBHOTO npasa Ta KPUMiHAJIBHOTO
3aKOHO/IaBCTBA, IPAKTUKHU HOT0 3aCTOCYBaHHS B MAHOYTHHOMY.
Anajis OCTaHHIX JOCTiIKeHb i nyOJikamiii.

Yyouncekuii M. I1. (1871-1943) Bu3HaHMII HAyKOBOIO CHIILHOTOIO
B YkpaiHi Ta 3a 1i Me&KaMHU SIK OCHOBOIIOJIOKHHK COI[i0JIOTi4HOTO
HampsiMy B Hayill KpuMiHajbHOro mpapa. [Ipore, sk CBiTYHUTH
MpOBENEHUH aHalli3 Mpanb, IO MNPSMO YK OMOCEPEIKOBAHO
MPUCBSYEHI BYCHOMY, JOCI HEMAa€ TaKOro JIOCHI/DKCHHS, SKE
BCeOIYHO TMpe3eHTyBajJo O BHECOK HAyKOBLS Yy PO3BUTOK
BITYM3HAHOI HAyKH KpUMIHAIBHOrO TIpaBa Ta KPUMiHAIBHOTO
3aKOHO/IaBCTBA.

Opnak Oyno 6 Oe3migCcTaBHO KOHCTAaTyBaTH, LIO T'POMAJIChHKa,
JepKaBHO-  TOJITHYHA W HAyKOBO-IIEAaroriyHa  JAisUIbHICTB
M. I1. YUyOuHCchKOTO J10ci He OyJiu 00’€KTOM HAyKOBOIO ITi3HAHHS.
BuCBiTIIEeHHIO OKpeMHUX acleKTiB 0araTorpaHHoi  JisUTBHOCTI
BUYCHOI'0 TMPHUAUICHO YBary B HEYHCICHHUX Tpalsix Cy4acHUX
BITYM3HSAHUX  HaykoBmiB, 3okpema [l C. bepsina  [1-6],
L. C.I'punienxa [7], M. L Komoca [8], B. A.Koporkoro [9],
I. b. Ycenka [10] 1a iH.

Mera crarTti momArae 'y 3’sCyBaHHI HAayKOBUX TOTJISIIIB
M. II. Yybuncekoro (1871-1943) crocoBHO KepiBHHX 3acaj
PO3BUTKY HayKH KPUMIHAJIBLHOTO TpaBa Ta MOTHUBIB 3JI0YHHIB
(KpUMiHATBHUX TIPaBOMOPYIIEHh — Yy CYyYaCHOMY pO3yMiHHI —
M. Il), 1moO BU3HAYMIM TONAJBINNNA PO3BUTOK BITYM3HSIHOI
KpUMiHaJIBHO-TIPAaBOBOI Teopii Ta il MPaKTHUKH.

Buknag ocnoBHoro wmarepiamy. Sk mokazano JeraibHe
O3HAMOMJICHHST 3 TMpaisiMi JOCIIHUKIB TBOPYOi 0COOMCTOCTI
M. II. Yybuncekoro (1871-1943), i B TBopax, i B IHIIHUX
nyOiKalisx BWIIEHAa3BaHI HayKoBLI a0 pO3rsaaiy OKpeMi
HaTpsAMH HayKoBUX nocmijkeds M. 1. UyOnHcbkoro, abo nasainu
OL[IHKM HOro HayKOBid TBOPYOCTI 0e3  TIIMOOKOro HayKOBOI'O
aHaJtizy, a0o Taki myOmikarlii Majiu cyTo iHhopMaIliitHUIA XapakTep.
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Ha mwili migcraBi MoOXHa CTBEPIXKYBaTH, IO KOMILJICKCHE
JOCITiKEeHHS HayKoBUX 37100yTKiB M. I1. UyOnHCHKOTrO Ha CHOTOAHI
BIJICYTHE, a CTaH HAayKOBOi PO3POOKH JIOKTPHHAIBHUX HAYKOBUX
KpUMIiHAJIBHO-IPaBOBUX YUYEHb Ta i/Ieil bOro BUAATHOI'O BUEHOTO,
30KpeMa Mpo HAayKy KPUMIHAJILHOTO TpaBa, KPUMiHAJIBHO-IPABOBY
MOJITHKY, MOTHUB KPHMIHAJIBHOI'O TPABOMOPYIIEHHS Ta 3BOPOTHY
JiI0 3aKOHY MpoO KpUMiHAJIbHY BiANOBINANBHICTB, MepedyBae
Ha HEJOCTATHHOMY PiBHi.

Y  KpuUMiHaJIBHO-TIPABOBiM  Haylli cepeAd  Pi3HOMaHITHUX
¢yngamentanpaux normagie - M. I1. UyOuHcbkoro — ocoOnuBHid
iHTepeC BUKIHMKAIOTH MUTAHHS PO 3acad HAyKW KPUMIHAJIBHOTO
MpaBa Ta MOTHB BUMHEHHS KPUMIHAJIBHOTO MPABOMOPYILICHHS.

CBoe 0OauveHHs MIOJ0O OCHOBHMX 3acaji KPUMiHAJIbHO-TPaBOBOL
Hayku M. I1. UyOuHChKHMIT BHKIAB y HayKoOBil Opomrypi «3aranbHa
XapaKTeprCcTUKa HOBUX YUEHb y KpUMiHAJIBHOMY NpaBi», sika Oyna
BujaHa y 1898 p. [11]. V Buie3a3HaueHiil mpaili BUeHH# cripoOyBaB
MEeperisiHyTH yCTalleHi Ha TOW dYac YSBJIEGHHS TMpPO HAyKy
KpUMiHaJIbHOTO TpaBa. Ha Horo mepekoHaHHS, TPUBaJIMi mepiox
KpUMiHaJIbHE TPaBO PO3TJIIANMA K IOPUAMYHY AUCHUILIIHY,
[0 BUBYAE TUIBKK 3J0YMH 1 IIOKapaHHs, W JIMIIE HEII0JaBHO
BHHUKJIA TMOTpeda BHECTH JIO HAyKH KPUMIHAJIBHOTO TIpaBa
JOTIOMDKHI JIMCIUIUTIHK, 10 BHBYAIOTh SK OpraHiuHUN CBIT
3JIOYMHINIB, TaK i Ti COI[iaJIbHI YMOBH, 3aBISKH SKHUM BHUHHKAIOTh
snmounHu. Ha pymky M. I1. UyOMHCBKOrO, 1€ TPHU3BEIO JI0 TOTO,
IO O/IHI BUEHI MOYaJIM TOBOPUTH MPO KPUMIHOJIOTIIO, a iHII — IO
KpUMiHaJIBHY couionorio [11, c. 1].

Y CcBOEMy JIIOCII/PKEHHI HAyKOBEIb 3BOJMB HOBITHI BYCHHS
B Haylll KPUMIHQJILHOTO TpaBa [0 JBOX THIIIB, 30KpeMa
JI0 @aHTPOIIOJIOTIT 1 COLIOJIOTI].

BigmexxoByrOUM aHTPOIOJIOTTYHHIA HAIPsIM BiJl COLIOIOTTUHOTO,
yUeHHMIl 3a3HayaB, IO KOXKEH 3 HUX Ma€ CBOI IMEBHI OCOOJIMBOCTI,
TOMY, JOCHI/KYIOUH iX 3MICT, BIH BBaXaB, IO OI[IHKA [UX Y4€Hb
y JiTepaTypli Ma€ T[I€BHY HEBH3HAYEHICTb. THM HE MEHIIE,
sk HarojomryBaB M. I1. UyOuHChKUI, 000B’s130K COpMYITFOBaTH
BJIACHHU MOTJIA]] HA HOBUI HAIIPSIMOK Y HayIi CTOITh Mepel KOKHUM
BITYM3HAHUM 1 3apyODKHMM KpuMiHamicTom [11, c. 3-4].
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Y 1902 p. Oyno omyOmikoBaHO (yHIAMEHTAIBHY MPAIIO
M. II. Yybuncbkoro — «Hayka kpuMiHaiapHOro mpasa Ta ii ckiaIoBi
emement» [12]. Ha 1i cropiHkax aBTOp 30CepemKyBaBcs
371e01LTBIIOr0 Ha BUCBITJIEHHI MUTaHb pepOPMYBaHHS MEX 1 3aBJIaHb
HAayKd KPUMIHAIGHOTO TpaBa, Ta YA HE BIEpHIe B TOrOYacHin
BITYM3HAHIA 1 3apyObKHIH KpUMiHaJBHO-TIPABOBIH Haylli Ha
MOHOTpa(iYHOMY PiBHI 3/11HCHUB KOMILJICKCHUU aHasi3 ii MOHATTS,
MpeaMeTa i 3MICTy.

Y cBoemy aHami3i Teopii HayKHm KpUMiHAJIBLHOTO MpaBa
M. II. UyOuHCBKHI aKIEHTyBaB Ha TaKUX TPbOX BAXKIMBHUX
MOMEHTaXx:

— no-nepuie, 3a3HayaB, M0 HayKa B3arajl W KpPUMIHAJIbHOIO
rpaBa 30KpeMa He mependadae piBHOTO, HEBTOMHOI'O, CIIOKIHHOTO
Ta 6€300J1iICHOTO PO3BUTKY;

— no-opyee, y4eHUH MiIKPECIIIOBAB, 110 HAYKa € BiIOOpakeHHM
KHUTTS JIIOJICTBA 1 HE MOYKE HE MOAUIATH HOro 10711, a cmpodu 30BCiM
130JTI0BaTH HAYKy BiJl JKUTTS 3aBXAW MPHU3BOAWIM JIO il 3aHenamy,
X04 O SIKOIO JOOPOI0 METOI0 HE HaIUXaJHCsl aBTOPH WX CIpo0;

— no-mpeme, HayKOBellb 3BEPTaB yBary Ha Te, IO B Hayli
abcoIoTHAa ICTHMHAa € HEIOCSHHKHOI0, TOMY MOJIIMBE JIMIIE
HaOJIMKCHHS JI0 HEi; HEBNIUHHUMM € TOIIYKH ICTHHH, IOB’S3aHi
31 cipo0aMK MPOHUKHYTH Y cdepy HEeBiIOMOro, HOBOCTBOpEHI
Teopii Ta  TimOTe3u, SAKi  OKUBIATH ~ HAyKy,  BOJHOYAC
HE MPUIICTUTIOIOTLCS  0/Jpa3y, OCKUIBKMA CTapi MOIJISAM TOCTIHHO
nepeOyBaroTh y mpoTHOOPCTBI 3 HOBUMH. Taka OopoTs0a, IO
€ JDKEpeIoM HECKIHYEHHOTO TPOTrpecy, 3 PI3HOI IHTEHCHUBHICTIO
B pi3Hi mepioan BigOyBanacsi B Hayll KpUMIHAJBHOTO IIpaBa
[12,c. 3,4, 5].

Ha nymxy M. II. YyOuHCbKOTrO, HayKy HEOOXiIHO pO3yMiTH
SIK CHCTEMaTHYHE U BUPOOJICHE 3a JOMOMOIOK TEBHUX METOJIB
JoCIiKeHHs Oynbp-AKoi Kareropii sBuiy abo icToT (OpraHidHHX
4yr HeopraniyHux). [IpoTe 3a3HaueHuX y nedininii o3HaK, HA TyMKY
HAayKOBIISI, MOXJIMBO, i HEJOCTaTHBO, OCKIJIBKH HaBelleHa QopMyia
HE Ja€ BIINOBIJI Ha 3aMUTaHHS PO MEKI TAKOrO0 HAYKOBOI'O
Mi3HAHHS U TIepeciIiyBaHol MeTH, a TOJIOBHE — BOHHU HE JI03BOJISIFOTH
BiZJOKPEMHUTH HayKy Bix miceBaoHayku [12, c. 27].
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31 cBoro ©OOKy, Mg HayKOH KpUMIHAJILHOTO TIpaBa
M. I1. YUyOuHCchKuii BOaYaB HOPUAMYHY JAUCHUILIIHY, IO JOCTIIKYE
3JI0YHH 1 IOKapaHHs SK MeBHI a0cTpakTHI moHATTS [12, ¢. 7).

30kpema, KpHUMiHajibHE TMpaBO, $AK 3a3Ha4aB HayKOBELb,
HE 3BEPTAEThCA 10 BUBUCHHS PeaibHOI CTOPOHU SBUIL 3JI0YMHHOCTI,
O00OMEXYIOUH iX (hOpMaTBHOI FOPUIMYHOK CTOPOHOIO; BOHO BUBYAE
JUIe 3J0YMHHI JAiSHHS Ta TOKapaHHS, ¥ He Oepe 10 yBaru
Hi 3JI04MHHOCTI B IIUJIOMY, aHi 0co0nHuBOCTEel O00opoThOU 3 Hero. [Ipu
BCbOMY IIbOMY Ha KpUMiHaJbHE NPaBO MOKJIAJAIOTHCS JIOBOIMI
CKJIaJiHI 3aBJaHHS, BHPIIICHHA SKHX CIyryBaTuMe Ha Omnaro
TenepimHboro Ta ManOyrHroro. Ha mymky M. I1. YyOuHchkoroO,
MeTa HayKd KpUMIHAJIbHOTO TpaBa Ui TeMepilllHbOro dvacy —
HAJaTH KEPiBHUITBO JI0 MPAaBHIBHOTO PO3YMIHHS Ta 3aCTOCYBAaHHS
KpUMIHAJIBHOTO 3aKOHY [12, c. 33, 34].

[lpore nmocmimHUK TakoK PO3YMIB, IO, OOMEXKYIOUHCH JIHILE
OJIHI€I0 IOPUIMYHOIO CTOPOHOIO, He OepeThes 0 yBaru 00CTaBHHA, IO
3710YMH 1 TOKapaHHS iCHYIOTH Ta BUSBISIIOTECS Y CBITI peaslbHOMY,
a IOXOJYM B IIbOMY IUIAHI 70 KpAHHOIIB, MH MOXEMO JiHTH
{ 10 TOCTYNOBOrO  BUPOKECHHSI  IOPUCHPYACHII B CXONACTUKY
(«mepTBY», «cyxy» Hayky — M. I1.) [12, c. 35].

Bumorn  chorogeHHs, Ha gaymky M. I1. UyOuHChKOTO,
KpUMiHAJIBHO-TIPaBOBa HayKa y CBOEMY BY3bKOMY 3HAaYeHHI HIKOJIH
He 3aJ0BOJIBHUTH 1 JOCATHEHHS BKAa3aHUX I(UIEM He 3a0e3I1eUHUTh.
Came yepe3 irHOpyBaHHS IOPUIAMYHOTO MiATPYHTS HE3IIHCHEHUM
3aJIMIIUTHCS BaXKIMBE 3aBAAHHS MPAaBUIBHOTO PO3YMIHHS 3aKOHIB,
a YaCTKOBO H IOpUIMYHO BUBIPEHOTO iX 3acTocyBaHHA. ToOTO Hayka
KpUMIHAJIBHOTO MTPaBa BCe-TaKU Ma€e PO3LIMPIOBATH 3MICTOBI PaMKH,
3a]y4aloydl JI0 CBOTO IMIpeaMera MaTepial He TUIBKH CYyTO
IOpUANYHOTO Xapakrepy [12, c. 35].

VY 6l mMpokoMy 3HadeHHi, Ha AymKky M. I1. UyOunchKoTO,
KpUMIHAJIbHO-IPaBOBA HAyKa Ma€ OXOIUIIOBAaTH: KPHUMIHAIBHY
JOTMaTHKY (CYKYyIHICTh KPHMIHaJIbHO-TIPABOBUX Y4Y€Hb, i1el
Ta MOTJISIIIB), KPUMIHAJIBHY €TioNorifo (BUEHHS MpO NPUIMHU

i yMOBH BUHUKHEHHS KpUMiHATBHUX MPaBOMOPYIIEHB)
Ta KpUMIHAJIBHY TOMITUKY (KpUMIiHAJBHO-TIPABOBY  TOJIITHKY).
Omxe, KpuMiHaJbHE MpaBO — I[€ Hayka, IO CHCTEMAaTHYHO

JOCITIKYE SIK IOPUIUYHY CTOPOHY OKPEMHX MpPOSBIB 3J0YWHHOCTI
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3 1i MOX1MTHMMH HACIHIAKAMHU Y BU1 TOKapaHHs, Tak 1 6e3MmocepeaHbo
TeHe3y 3JIOYMHHOCTI B LIJIOMY, BUCBITIIOIOYM HAsSBHI KpUMiHAJIbHE
3aKOHOJIABCTBO U cmocoOu  OOpoThOM 31 3JIOUUHHICTIO.
Jns yemimHimoi Ta  AOUUIBHIMIOI  opraHizamii  O6opotsbu  3i
3JIOYMHHICTIO KPUMIHAJIBHO-IPABOBA HAyKa HaJae HEOOXijHI
apryMeHTH JUIS MPOBEIEHHS COLialbHUX pedopM i BHPOOIEHHS
Kpaloro KpuMiHaJIbHOTO 3aKOHOaBcTBa [12, c. 61-62].

Buesaznaueni TIOTJISITU M. I1. YyOuHCchKOTO 10,10
OKpECIIeHHS 3MICTy 3aBJaHb HayKH KPUMiHAJIFHOTO NpaBa 3HANUIILIH
SACKpaBe MIATBEP/UKEHHS B MAaJOBIOMii Mpami BYEHOTOo —
«[ligpyyHuk kpumiHajabHOro npapa. Tom . 3aranpHa yacTUHAR,
mo Oyma onyOmikoBana B 1915 p. [13]. Ha cropinkax 1iei mpairi
aBTOp, 3 YpaxyBaHHSIM JOCBilly CBOIX TIOMEPEAHIX HAyKOBHX
JIOCIIIKEHb, HaMarascs 3A1MCHUTH TIMOMINK KOMIUIEKCHUN aHalIi3
CTPYKTYpH W CHCTEMH HayKH KpHUMIiHAJIBHOTO IpaBa, il 3aBJaHb,
MEXK Ta icTopii. 30Kpema, 3aBIaHHSIMUA HayKH KPUMIHAIBHOTO IIpaBa
BUCHHUI BBa)KaB BUBYCHHS CYKYIHOCTI HOpPM, IO OXOPOHSIOTHCS
KpUMIiHAJIbBHUM 3aKOHOM, 200 THX CyCHUIBHUX MPaBUII TIOBEIIHKH, SIKi
BKa3ylOTh Ha MEXKY MDK JIO3BOJICHMM 1 3a0OpPOHCHUM JIiSTHHSIM,
PI3HOMaHITHMX MPAaBOBUX HACIIJKIB, II0 MOXYTh 3aCTOCOBYBaTHCS
BJI4JI0I0 1 MOBWHHI HACTaBaTH IIOJO MPaBOMOPYIIHHKIB. Yce 1e, Ha
nymMky M. I1 YUyOuHchKoro, BiAA3epKalioe 3MICT KPHUMIHAIBHOTO
mpaBa KOKHOT'O HApOJy B MeKax KOKHOI icropuyHoi enoxu [13, c. 7].

CBoi NOKTpHHAJBHI TOTJSAM IIOAO0 MOTHBY KpPHUMiHAJIBHOTO
npasonopymenHss M. [1. UyOuHChkuiT BUKIaB y MOHOTpadiyHOMY
JocaimkeHHl «MOTHB 3JI04MHHOI OISJIBHOCTI Ta HOro 3HAYEHHS
B KpUMIHAJIBHOMY TMpaBi», omyOmikoBaHomy y 1900 p. [14].
Hanpukinmi XIX — Ha modatky XX CT. BYSHHS TIPO TEOPif0 MOTHBIB
3JI0YMHIB  BBAXKAJOCA HOBITHIM  TEPCIEKTUBHUM  HampsIMOM
y KpUMiHAJIBHO-IIPABOBIH Haylli i mepedyBao Ha CTajil MOCTYMOBOI
pO3pOOKHM 3  BIJCYTHICTIO  CIHCIaJli30BAaHUX  JUCEPTAIIHIX
JOCII/DKEHb 3aJaHoi mpoOiieMaTWku. TakuM YHHOM, came I
¢yHIaMeHTambHAa ~ poOOTa  cTajla  NEPIIMM  BITYU3HSIHHUM
CHCTEMAaTHYHUM OINpPAIFOBAHHSAM MPOOJIEMHUX NMHUTaHb BU3HAYCHHS
MOTHBY 3JI0YWHY B KPHMiHAJILHOMY TIPaBi.

HeoOxigno 3a3naunty, mo M. [1. UyOuHchkuii y cBoiii poOOTi
[14] Ha 37000yTTS HayKOBOTO CTYIEHS MaricTpa KpHMiHAJIBHOTO
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npasa (TOKTOp ¢isocodii B rarysi npaBa B Cy4acHOMY PO3YMiHHI —
M. Il)) TpoBiB KOMIJICKCHWH aHami3 HasBHOI Ha TOH dac
BITUM3HSAHOI Ta 3apyOiXKHOI HAYKOBOI JIITEpaTypH, 30Kpema:

1) chopmyinoBaB  aBTOPChKI ~ BHM3HAYEHHS  «MOTHBAILI»
Ta «MOTHBY 3JI04YHHY»;

2) BHIC HOBITHI JaHi 3 Pi3HHMX Taly3edl 3HaHb MPO JIOJUHY
Ha MATPUMKY CBO€ET T€Opii MOTUBIB 3I0UMHIB;

3) pO3IIIIHYB MICUXOJIOTIUHE Ta MOPabHE 3HAUCHHS MOTHBIB;

4) 3miiCHUB  OIJIAJ, MOTHBIB Ha TMPHUKIAAI TOTOYACHUX
3aKOHO/IABCTB Pi3HUX KpaiH €Bpomnw;

5) AOCHioMB  IOpPUIMYHE  3HAYCHHS MOTHBIB 1  HaBiB
apryMeHTAIllF0 MO0 MOXKIUBOCTI TMPAKTUYHOTO 3aCTOCYBaHHS
BUCHHS TPO MOTHBH 3JI0OYMHIB Yy TICHOMY 3B’SI3Ky 3 IHIIUMH
MUTAHHSMH KPUMIHAJIBHOIO TIpaBa, 30KpeMa  BYEHHAMH TIPO
OCYIHICTb, KapaHiCTh, HEOOXiHY 00OpOHY, KpallHIO HEOOXiIHICTb,
BHUKOHAHHS HaKa3y, IOMUJIKY, PELUHUB TOIIO;

6) IOCTIIUB BIUIMB MOTHBY 3JIOYMHY Ha TpPU3HAYEHHS CYIOM
BUJY Ta PO3Mipy KPUMiHAIBHOTO TIOKAPAHHS;

7) 3amporiOHyBaB HOBY aBTOPCHKY Kiacu(ikallito MOTHBIB
y KpUMIiHaJIbHOMY TIPaBi.

Ho-nepwe, M. I1. UyOunchkuii  copmMyiitoBaB  aBTOPCHKE
BHU3HAYEHHS MOHATH «MOTHBALISD 1 «MOTHUB.

Ha nymKy BueHOro, MOTHBH MOXXYTh iICHYBAaTH TUIBKH TaMm, JIe
€ JIIO/ICbKa CBIOMICTh, a OTKE€, MOTHBH HE MOXXHA PO3TIIAIATH
SK BUKITIOYHO 1HTENeKTyanbHUi MomeHT [14, c. 12]. Sk 3a3HauaB
M. I1. UyOuHCBbKMIA, MOTHBAIisg € NPUYUHHICTIO, IO MPOXOIUTH
Kpi3b CBIJIOMICTh IHAMBIZAa Ta TPU3BOJUTH JO BIJOMOrO HOMY
pe3ynbTaTy 3a CIPHSIHHS BCi€l oro ncuxiku [14, c. 14].

[lix MOTMBOM HayKOBElIb pO3YMIB BHYTPILIHIO CHIY, fKa,
MOPOKYIOYH BOJIBOBUI MPOIIEC, PyXae iHIAUBIAOM y HOTro CBiIOMIH
JUSUTBHOCTI Ta TIPU3BOJUTH, 3a CIPHUSHHS BCi€l HOro MCHXIiKU, 0
pe3ynbTaTiB, MO0 BHABISAIOTHCA 30BHI [14, c. 25]. 3 Touku 30py
HAyKl KpuMiHajgpbHOro mpasa, M. II. UyOuHChKMI po3risiaas
MOHATTS. MOTHBY 3JIOUMHY SIK BHYTPIIIHIO CHJIY, LIO TOPOJIKYE
BOJILOBUH TIpOLIEC, PyXa€ 1HAMBIIOM (3II0YMHIIEM) y HOTO CBiIOMIiH
JISTBHOCTI W TNPHU3BOAMTH, 3a CIOPHUSHHS BCi€l HOro IICHXIKH,
JI0 BUMHEHHS HUM 3JIOYMHHOrO AisHusA [14, c. 37].
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Ilo-dpyee, M. I1. UyOuHChKUI 3’CyBaB Barome IMCHUXOJIOTIUHE
i MOpaJbHEe 3HaUYCHHSI MOTHBIB.

VY4yeHuil Bii3HAuaB, IO BCi CHPOOM JOBOJUTH MOXKIIUBICTH
ICHYBaHHSI BOJIIHHS TICUXIKH Ta CBIZIOMOI JISUTBHOCTI 11032 MOTUBaMHU
HEOJIMIHHO 3a3HAI0Th MOBHOI Heaaui [14, c. 43]. JocmigHuk aiiimnos
apryMEHTOBAaHOTO BHCHOBKY, IO 3aJIGXKHICTh BOJI BiJl MOTHBIB €
pealibHOI0, TOMY KOXKHE YCBIJIOMIIGHE JiSHHsI JIOJAMHU TiepeOyBae
y NpsIMOMY 3B’SI3Ky 3 MOTHUBOM, 1110 Horo BUKJIMKaB [14, c. 49].

HaykoBenp  0COONMBO  aKIEHTyBaB yBary Ha  TOMY,
110 HEOOXiTHO CYBOPO BIApPI3HATH, 3 OJHOro OOKy, (akTopu
3JIOYUHHOCTI, a 3 IHIIOr0O — MOTHUBU BYMHCHHS OKPEMHUX 3JIOYMHIB.
dakTop — 1e popoBa MpPUYMHA, TPyMa SBHLI, IO PO3TISAAIOTHCS
y CBOIll CyKYITHOCTi i BOJHOYAC € 30BHIIIHIMHU, TOJI IK MOTHB — II€
iHIMBiAyallbHA Ta BHYTPIIIHA NPUYMHA OKPEMO PO3IIISTHYTOrO
mistaus [ 14, c. 52].

Ha mnepexkonannss M. I1. UyOuHChKOTO, [UIS KPUMIiHAJIBHOTO
npaBa HEOOXiHHUI KMBUH, OpraHiYHUI 3B’SI30K 3 Mopasuto. Takuii
3B’S130K BHSIBIIIETBCS B TOMY, IIO KpHUMiHallbHE MPaBO BPaxoBYE
STUYHI TIOTJIAM CYCHUILCTBA 1 HAJA€ OIHKY BYMHEHOTO JIiSTHHS
HE TUIbKM 13 30BHIIIHLOrO OOKY 3JIOUMHIL, a ¥ 3 00Ky Horo
BHYTPIIHIX MopanbHUX TouyTTiB. Came mig yac 3’sICyBaHHS
OCTaHHIX, Ha JyMKy HayKOBLs, TpeOa 3BepTaTH yBary Ha BUCHHS
PO MOTHBAIliI0 3arajoM i Ha MOTHB, II0 BHKJIMKaB KOHKPETHE
3JIOYMHHE JISHHS, 30Kkpema [14, c. 87].

Ho-mpeme, M. Il. YyOuHCBKHE [OBIB MpakTHYHE IOPHIUYHE
3HaYeHHS MOTHBIB 1 HaBiB apryMeHTH WIOJO0 MOXKJIIHBOCTI
3aCTOCYBaHHSl BUEHHSI MPO MOTHUBU 3JI0YMHIB Y TICHOMY 3B’SI3KY
3 IHIIMMHU MUTaHHSAMH KPUMIHAJIBHOTO MPaBa, 30KpeMa 3 yYeHHSIMH
npo OCYIHICTh, KapaHiCTh, HeEoOXimHy 00OpoHy, KpaiiHIo
HEOOXi/IHICTh, BUKOHAHHS HAKa3y, TOMHIIKY, PEUANB TOILIO.

JocniiHUK  HArojomyBaB Ha TOMY, IO /s BYCHHS
PO OCYJIHICTh CYTTEBUM € KpUTEPil JOCTaTHBbOI BHU3HAYCHOCTI
MotuBy [14, c. 259]. Ilelt kpurepiii, Ha gymxy M. I1. UyOuHChKOTO,
JUISL OCY/IHOCTI € JIOaTKOBUM, a HE TOJIOBHUM [14, c. 261].

Takox HayKOBellb aKIIEHTYBaB yBary Ha TOMY, IO MPaBOMIpHI
MOTHBH, O€3CYMHIBHO, MOXJIHBI, MNpOTe iXHS MPaBOMIPHICTb
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MOXIJINBA JIMIIE 32 YMOBH 3aKpPilJIEHHS B 3aKOHI. 3aKOHOJABEb Ma€
BH3HABATH JiSIHHSI IPABOMIPHHUM JIUIIIC B TOMY BUIIAJIKY, KOJIH:

1) MOTUB JiSHHS HE MICTHTHh y OO0l HIYOrO aHTHCOI[IAJIbHOTO
Ta aMOPaJIbHOTO;

2) MpaBOMOPSAO0K JIUIIE BUTPAE, KOJIU BUUHAETHCS TAKE YMHCHE
JUSTHHST

3) ocoba IHIMM INLIAXOM HE MOIJIa 3amo0irTé 30UTKaM Jyist
MpaBomopsiAKy abo g Onmara OKpeMHX 0ci0, HampuKiaz:
a) HeoOXimHA 00OpOHA, JI¢ MOTHUB CaMO30CPEKCHHS BUSBISETHCS
y (hopmi 3axmCTy «BUHHOI» 0COOM BiJi HE3aKOHHOTO Hamajy, TOOTO
BHHHA 0co0a Oe3mocepeHbo CIpHSE MATPUMAHHIO MPABOMOPSIKY;
0) kpaiiHs HEOOXIHICTh, JIe «BUHHA» 0c00a, PATYOUM BJIaCHE 0Jiaro
g Onaro TpeTboi 0coOM, BHUMYILIEHO >KEPTBYE IHIIMUM UYXHM
MeHIIuM OmaroM [14, ¢. 265-266].

3HauHy yBary BUYCHHU NPUIUISB MOMIIII, ane He (aKTU4HIH
YM FOPUUYHINA, a 0e3MOocepeIHhO MOMUMIII y TPOIeci MOTHBAIL,
HaANpUKIa]: BHHHa oco0a TMOMUJIIKOBO BBaKala, IO OTpUMala
JIO3BUT B MOTEPNijoi OocoOM BUMHATH NeBHY nito [14, c. 298].
Bopnouac, na naymky M. II. YyOuHChKOrO, SKIIO OOCTaBUHU
CKJIAJIMCS TaKUM YMHOM, 1[0 BHHHA 0co0a 3AiHCHHMIA TOMHIIKY,
He3Ba)KaloUM Ha CYMJIIHHICTh Ta YBa)KHICTh, MOTHB 1 AisJIBHOCTI
Ma€e BpaxoOBYBaTH CyJ y THUX (pakTax 1 oOCTaBUHAX, SKI HaIHIILIH
Oe3nocepeHbO BiJl BAHHOI OCOOM JI0 BifioMa Cyai, a He B Till MexXi
YK B TOMY BUTJISII, IO BUSBUIKCS B peanibHOCTi [14, ¢. 300].

Io-uemsepme, M. I1. UyOUHCBKHI JOCIIUB BIUIMB MOTHBY
3JIOYMHY Ha MPU3HAYCHHS CYJOM BHJY Ta PO3MIpPYy KPUMIHAJIBHOTO
MOKapaHHsS | 3alpOINOHYBaB HOBITHIO aBTOPCHKY KIIacHQiKalliro
MOTHBIB Y KpUMiHAJILHOMY TPaBi.

Ha nymky HaykoBIls, MOTHB Ma€ BIUIMBATH HAa TPHU3HAUCHHS
CYIOM BHAY i pO3Mipy MOKapaHHS, OCKUIBKH Ti BHHHI OCOOH,
y IISSHHSIX SIKAX HasABHI OYEBMJIHI MOTHBH, IO 3aCIyTOBYIOTh
OKpEMOT yBaru 3 €TUKO-COLIANbHOI TOUKH 30pY, HOBUHHI MiAJISTaTH
MOKapaHHSM IHIIOrO BHJy, aHDK Ti BHUHHI OCOOM, IO JIisIH
31 3BOPOTHUMU MMO3UTUBHUMU MOTHBaMH [14, c. 320].
UyOuncbkuii M. I1. BifCTOIOBaB MO3MIIIIO, 10 BUJ MOKAPAaHHS Mae
OyTH OpraHi30BaHUI 3aJISKHO BiJl MOTUBIB IMOBEIHKH BUHHUX OCI0,
TOOTO TMPU3HAYCHHS CYJOM OCOOJIMBMX KpPUMIHAJIBHUX TOKapaHb
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CTOCOBHO THX o0ci0, fAKI MalOTh BIOMIHHOCTI BiJ 3BHYAMHHUX
3JI0YMHIIIB, a OTXKe, He OTpeOyIoTh BUNIpaBieHHs [ 14, c. 324].

OxpiM BHILE3a3HAYEHOT0, YUEHHI HaBiB BIacHy KiacuQikaliro
MOTHUBIB, 3aCHOBaHy Ha ETHKO-COIIaJlbHOMY 3HAY€HHI, a came
YMOBHHI TOALT iX Ha: 1) MopainbHi (comiaibHi) Ta 2) aHTUMOPAJIbHI
(anTHCONianbHI) MOTHBH [14, c. 46].

BucnoBku. Takum umHOM, mpoBeneHi M. I1. UyOnHcbkuM
JOCITIPKEHHS MEX, 3aBAaHb 1 3MICTy HayKd KPUMIiHAJIBLHOTO MpaBa,
MOTHBIB KpPHMIHQJIBHUX MPaBOMOPYIIEHb Ta IXHHOTO 3HAYCHHS
JUISl KpUMIHAJIBHOTO TpaBa 1 KpPUMIHAIBbHOTO 3aKOHOAABCTBA,
0e3yMOBHO, 3aKiaid MIIHMHA (QyHIAMEHT JUIi TPOBEICHHS
MOJANBIINX HAYKOBUX PO3BIIOK JOBKOJAa IIi€i TpPOOIEeMaTHUKH,
miiHecnu 3400yTKH BUEHOTO Ha TepeqoBHUN PiBeHb KpHUMiHAIBHO-
MpaBoOBOi HAayKH, a HaBeleHI HHM apryMEHTOBaHi BKa3iBKH,
pEeKOMeHIallil, MpOoMo3uIii Ta 3ayBakeHHsI CHPHUSUIN MaHOyTHHOMY
30ara4eHHIO BITUYM3HSHOI Ta 3apyOiKHOI JOKTPUHH KPUMiHAIBHOTO
mpaBa, 3a0e3MeUniIi BJAOCKOHAICHHS BITYM3HIHOTO W 3apyObKHOTO
KpUMiHaJIBHOTO  3akoHomaBcTBa. OkpiM TOro, Ha  OCHOBI
MPOBEIEHOT0 KOMIUIEKCHOTO JIOCTIDKEHHS! KEpiBHUX Y4eHb, ifen
ta oAz M. I1. UyOMHCHKOrO IPONIOHYETHCS:

1. Hayky Kpuminanenoeo npasa poO3TisiaTd sIK  Taly3b
IOPUIIMYHOI HAayKH, KOMIUIEKCHY CTPYKTYpPOBaHO MOOYyJOBaHy
CHCTEMY BYEHb, 1/1ei, KOHIIEMIii, MOrI/IiB 1 Teopiil mpo mpobieMHi
MUTAHHS PO3BUTKY MOHSATTEBOTO amapaTy KPUMiHAIBHOIO MpaBa,
3aKOHY TMpPO KPUMIHAJIBHY BIAMOBIIAIBHICTE, HOrO OCHOBHHUX
KpUMIHAJIBHO-TIPAaBOBUX  IHCTUTYTIB, KaTeropii Ta  HOpM,
KpUMiHAJIBHO-TIPABOBOI MOJIITHKH JIePKaBH, KPUMiHATBHO-TIPABOBHX
aCIeKTiB 3amo0iraHHs 3J0YMHHOCTI, MPAKTHKU MPAaBO3aCTOCYBAHHS
KPUMIHAJIBHOTO 3aKOHOJABCTBAa YKpalHM Ta TEPCIEKTHB HOTO
PO3BUTKY B MaWOYyTHhOMY, T€HE3W HAIlIOHAJHLHOI'O BITUYU3HSHOTO
i 3apyOikHOrO (B TOMY 4YHCHi TMOPIBHSUIBHOI'0) KPHUMiHAJIBHOTO
mpaBa i 3aKOHOJJABCTBA.

2. Momug Kpuminanbho2o NpAGONOPYUleHHs POYMITH K
yCBiJOMIIEHY  Cy0’€KTOM  KPHUMIHAJIBHOTO  MPaBOMNOPYIICHHS
BHYTPIIHIO BOJILOBY CIOHYKY JO BYHMHEHHS KPHMIiHAJIBHO
OpoOTUIIpaBHOI Jii 4M Oe3JisIbHOCTI, mependadeHoi 3aKOHOM
PO KpUMIHAIIBHY BiMOBiNaNbHICTS.
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SCIENTIFIC VIEWS OF M. P. CHUBYNSKYI (1871-1943)
ON THE GUIDELINES OF THE SCIENCE OF CRIMINAL
LAW AND THE MOTIVE OF A CRIMINAL OFFENSE

The scientific views of M. P. Chubynskyi regarding criminal law science and the
motive of criminal offense were studied. It was determined that the research conducted
by the scientist on the science of criminal law, the motives of criminal offenses and their
significance for criminal law and criminal legislation definitely laid a solid foundation
for conducting further scientific research on the given issue, brought the scientist to the
advanced level of criminal law science, and the reasoned instructions given by him and
proposals contributed to the future enrichment of the theory of criminal and legal
science, ensured the improvement of domestic and foreign criminal legislation.

It was found out that the study of the history of domestic criminal law science, in
particular, the views of its best representatives, which M. P. Chubynskyi definitely was,
served as a basis for improving legal thinking, criminal law and criminal legislation,
and the practice of its application in future. The author's position is given regarding the
definition of the science of criminal law as a branch of legal science, a complex
structured system of teachings, ideas, concepts, views and theories about the
problematic issues of the development of the conceptual apparatus of criminal law, the
law on criminal responsibility, its main criminal law institutions, categories and norms,
criminal law policy of the state, criminal law aspects of crime prevention, practice of
law enforcement of criminal legislation of Ukraine and prospects for its development in
future, genesis of national domestic and foreign criminal law and legislation. In
addition, the author's position was given regarding the definition of the motive of a
criminal offense as an internal volitional urge by the subject of a criminal offense to
commit a criminally illegal act or omission provided for by the law on criminal liability.
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OCOBJIMBOCTI OPUJIUYHOI'O CKUIALY
HE3AKOHHOI'O NTIEPEMIIINEHHSA TOBAPIB
KOMEPHIMHOI'O ITPU3HAYEHHS YEPE3 MUTHU
KOPJIOH 3A 3AKOHOJABCTBOM YKPATHHA

Cmammst npucesuena 8U3HAYEeHHIO 0CODIUBOCEU IOPUOUUHOSO CKIAJY He3d-
KOHHO20 Nepemiuyents mogapie KOMepyiliHo20 NPUSHAYEHHS. Yepe3 MUMHULL KOPOOH
30 3aKOHO0ABCMBOM YKpainu.

3’acosano, wo nopyuwieHHs MUMHUX NPAGUTL € AOMIHICIMPAMUSHUM NPABONO-
PYWeHHAM, 3a sKe nepedbaueHa aomiHicmpamueHa 6ionogioanvhicmv. Kooicne
3 gusHaueHux Mumuum Kodexcom YKpainu nopyuienb MUmMHUX npasui XapaxKmepu-
3YEMBCSL 0COONUBUM HOPUOUYHUM CKIAOOM, AKUL MICMumb 00 €km, 00 €KmusHy
CMOPOHY, cyd 'ekm ma cy6 €EKMusHy CmopoHy.

Knrouosi cnosa: nopyuienuss Mumnux npagui, mosapu KOMepyitiHo2o npusHa-
YeHHs1, MUMHUL KOPOOH, AOMIHICIPAMUBHA 8IONOBIOATbHICMb.

IHocranoBka npo6iaemu. IlopymieHHS MUTHUX TpaBUi Haie-
XKaTb JI0 KaTeropii agMiHICTPaTUBHHUX MPaBOMOPYIIEHb, IO MiITBE-
pAXKYeTbes K nonokeHHsME Konekcy Ykpainu npo aaMiHicTpatu-
BHI mpaBonopymeHsas (nan — KYnAIl), tak i MUTHEM KOAEKCOM
VYxpainu (mani — MK Ykpainn). 3rigHo 3i crarrero 9 KYnAIl aami-
HICTPaTUBHUM IIPABONOPYIICHHSIM BU3HAETHCS MPOTUIPABHA, BUHHA
(ymucHa abo HeoOepexHa) Aist 4M OE3AISIIBHICTB, SKa IMOCATAE
Ha TPOMAJICBKUI MOPSJIOK, BJIACHICTh, MpaBa 1 CBOOOAU TPOMAaJIsH,
Ha BCTAHOBJICHHUW TOPSJIOK YIIPABJIIHHS 1 32 SIKy 3aKOHOJIABCTBOM
nependaueHo aaMiHICTpaTUBHY BianoBinanasHicTh [1]. Boanowac
BiAmoBiaHO 70 cTtaTTi 458 MK Ykpainu nopyieHHss MUTHUX MTPaBUIT
€ aJMIHICTPATHBHUAM IPABOMOPYLICHHSM, SIKE SIBIISIE COOOI0 MPOTH-
npaBHi, BUHHI (YMHUCHI a00 3 He0OepexKHOCTI) Ail U O€3isIbHICTD,
L0 NOCSTalTh HA BCTAHOBJIICHHM 3aKOHOJABCTBOM YKpaiHU IOpS-
JIOK TIepeMillleHHs] TOBapiB i TPAHCIOPTHUX 3aco0iB Yepe3 MHUTHHI
KOpJIOH YKpainu 1 3a siki iuM Kojexcom nependauena agminicrpa-
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THBHA BIAMOBigadbHICTH [2]. HeoOXigHO 3a3HAYUTH, IO aAMIiHICT-
paTHBHA BiJMOBIANBHICTh 32 MOPYLIEHHS MUTHHUX MPaBWUI — I BU-
3HAUCHWM MHMTHUM 3aKOHOM IPaBOBHN O0OOB’SI30K TPOMAJSTHUHA
a00 KOHKpPETHOI MocaZioBoi 0COOM YCBIZOMITIOBATH CBOi BHHHI, He-
MPaBOMIpHI JiTHHS Y cepi OXOpPOHM MUTHOTO MPaBOMOPSAKY 1 3a
HASBHOCTI JOCTaTHIX Ui I[OTO MiJICTaB MOHECTH Kapy y BUTISAL
aJIMIHICTPaTUBHOI'O CTSTHEHHS, HAK/IaJCHOT0 MHUTHHM OpPTaHOM
a00 cyZi0M. 3 1bOr0 BU3HAYCHHS BUIUIMBAE, IO 00 €KT ajMiHICTpa-
TUBHO-TIPABOBOTO 3aXHCTY B TAaKOMY BHIIAJKy iHIMBiAyalli30BaHHH,
cnenudiuHUil 1 3aMKHEHHMII B OCOOJIMBI PaMKH CYyCILUIBHO-
E€KOHOMIYHMX BigHOCHH [3, ¢. 112]. OTxe, y pa3i CKOEHHS MPaBOIo-
pymens, nependadenux MK Ykpainu, Hactae agMiHicTpaTHBHA
BiJINOBiIaIbHICTE. BojHOUAC 3acTOCyBaHHS JI0 0COOM aaMiHiCTpa-
TUBHUX CTATHEHb HEMOXJIMBE 0€3 JOBEICHHs HAsSBHOCTI Y CKOEHO-
My JisSIHHI IOPHIMYHOTO CKIIAAy MOPYLICHHS, 3a SIKe 3aKOHOAABCT-
BOM IepeadaueHo aaMiHiCTPATHBHY BiIITOBITaILHICTE.

AHai3 ocTaHHiX Aocaimkens i myosikanii. OxpeMuM efiemMeH-
TaMm IOPUIMYHOTO CKJIaly HE3aKOHHOIO MEPEMIIIIEHHST TOBapiB KOMeEp-
LIHOrO MPHU3HAUEHHSI Y CBOIX MpalsiX MPUALISIIN yBary Taki HayKOBI,
sk 1. O. baswmok, 1. 1. Bep0Oimeka, I'. 1. T'onuap, A. O. I'pebentok,
0. O. ynypos, O. O. 3orenko, A. O. €nina, C. B. Kipanos, B. B. JIi-
muHchkuit, P. O. Mouan, O. M. Omenbuyk, C. A. CTOpOXEHKO,
B. B. XomytsHcrkwmid, B. M. LleBuyk, M. @. Illocrak Ta iHmi. Bume-
BKa3aHi HayKOBI[i 3pOOMJIM iICTOTHUH BHECOK Y PO3YMIHHS OCOOJIH-
BOCTEH IOPHIMYHOIO CKIAAy HE3aKOHHOTO MEpEeMIllleHHS TOBapiB
KOMEpIIHHOTO NMPU3HAYCHHs, BTIM, IPAaBO3aCTOCOBHA MPAKTHKA CBi-
JUUTH, IO KBaJI(iKaIlis TAKUX JiSHb Y JSIKUX BUIAJKaX CYIPOBO-
JDKY€ThCS HU3KOIO NMUTaHb, BIAMOBIAI HA SIKI TapaHTYIOTh HACTaHHS
IOPUIINYHOI BiAMOBINANLHOCTI 3a JisiHHS, MepeadadeHe caMe CTaT-
teto MK Vkpainu.

MeTtor cTaTTi € BU3HAYCHHS OCOOJUBOCTEH HOPUIUYHOTO
CKJIaJly HE3aKOHHOT'O TIEpeMillleHHs] TOBAapiB KOMEPIIMHOrO MpU3Ha-
YEHHA 4Yepe3 MUTHUN KOPJIOH 3a 3aKOHOAABCTBOM Y KpaiHH.

Buknag ocuoBHoro wmarepiamxy. BepOiupkal.1. i Ton-
yap I'. II. HarosomyrOTh, MO CKJIAJ IPABONOPYILIECHHS SIK IOpUIUYHA
KOHCTPYKIIisl Ta MPaBOBE MOHSTTS CIYTye BIOPSAKYBaHHIO 3iCTaB-
neHHs ¢akTy Ta npasa. [Ipy nboMy ckiiaja MopyHIeHHS MUTHUX Mpa-
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BHJI JIO3BOJISIE BUSHAYUTH KOJIO O3HAK, SIK1 CJIiJ] 31CTABIISATH, JA€ MO-
KIIMBICTD 3’SICYyBaTH TOCTIOBHICTh 3iCTaBJIEHHS OKPEMHX O3HAK;
Crpusie aOCTparyBaHHIO BiJl TUX O3HAK, SKi HE MAIOTh 3HAUYCHHS IS
kBami(ikarii; 3a BiICYyTHOCTI 30iry xoda O OjHiel O3HAKM Ja€ M-
CTaBH JIWTH BHCHOBKY IPO BIACYTHICTH OJAHOTO CKJIaJy MpPaBOIO-
PYLIEHHS Ta TEepelTH 0 BCTAHOBIICHHS HASBHOCTI 1HIIOTO CKIIamy
MOPYIIEHHS! MUTHHUX MPABUJI; 32 BiICYTHOCTI 30iry 3 O3HAKaMH KO-
nHOI 3 unHHUX HOpM MK VYkpainu € mifncTaBoro jisi BACHOBKY, IO
Take JiSIHHA HE € aJMiHICTpaTHBHO-KapaHWM; y pa3i KOHCTaTamii
HAasIBHOCTI BCIX O3HAaK CKJIaJy MPaBONOPYIICHHS € TIJICTABOIO IS
nepexo/y 10 BUPINIEHHS iHIINX MUTaHb, 30KpeMa MpHU3HaYeHHS To-
KapaHHs, 3BUIBHEHHS BiJl TOKapaHHS.
BignoBigHo kBamidikaiis MpaBOMOpPYIIEHHS MOXKE MPU3BECTH
JI0 BUCHOBKIB PO HASBHICTh: MOPYLIEHHS! MUTHUX MPABHJI; JisTHHS,
BUMHEHOT'0 3a OOCTaBHH, SIKi BHKJIIOUAIOTh HOTO MPOTHIIPABHICTH;
JUSIHHS, IO 4Yepe3 MaJO3HAYHICTh HE € CYCHUIbHO HEeOe3NEeUHHM;
JUSTHHSI, 1[0 MICTHTh O3HaKH 3J104MHY [4, ¢. 69-70].
3araJbHONIPUIAHATAM € BUOKPEMJICHHS Y CTPYKTYpi aJMiHicTpa-
TUBHOT'O TIPABONOPYIIEHHs 00’ €KTa, 00’ €KTUBHOT CTOPOHH, Cy0’ €KTa
Ta Cy0’€KTHBHOI CTOPOHH. 3’sCyBaHHS 3MICTy IIMX KaTeropii mo-
3BOJIUTHh PO3KPUTH CHEU(DIKY HOPUIAUYHOIO CKIIATy KOHTpaOaHIu
TOBapiB KOMEPIIIMHOIO MpU3HAUeHHS. TOMY IPONOHYEMO pO3IoYa-
TH 3 00’€KTa TIOPYIICHHS MUTHHX MPaBHJ, SKHM € T€, Ha 10 caMe
cnpsiMoBaHe mocsranHs. Lle cycniibHI BIITHOCHHH, SKHM Y PE3YJib-
TaTi mocsAraHHs 0CO00K MOXKE OyTH 3aBjIaHa IIKOJA a00 3aBJA€ThCS
mkojia. Taki BIMHOCHHU OXOPOHSIOTHCS 3aKOHOM [5, c. 22].
3aragbHUM 00’€KTOM MOpPYLIEHb MUTHUX TpPaBHJ € BCTaHOBIIE-
HUH TIOpSAAOK ympaBiiHHA. [lopylneHHS MUTHHUX TpaBUi 00’ €IHYE
pomoBHii 00’€KT, a came MHTHY crpaBy. besnocepeaniMu 00’ ekTamMu
MOPYIIEHh MUTHUX MPaBWJI € MUTHUH KOHTPOJIb, MHTHI PEXKUMH, MH-
THE 0)OPMIIEHHSI, TIOPSZIOK CIPABJISTHHS MUTHHX TUIATEXiB [6, c. 217].
[Tpu upoMy Kinacudikalis TOpymeHb MUTHIX MIPaBUII 38 KPHUTeE-
pieM 00’e€KTa MoOCsTaHHSI Mae JOBOJi YMOBHHUH XapakTep, OCKUIbKH
MPaBOMOPYIIEHHSI MOXKE TOCSATAaTH HE JIMIIE Ha TOPSJOK MHUTHOTO
KOHTPOJIO, a i Ha MOPsIOK MUTHOTO odopmienHs. Hanpuxnaz, mi-
stHHsI, TiepenbadeHe crarrero 482 MK Vikpainu «Ilepeminiennst abo
Iii, cIpsIMOBaHI Ha TepeMilleHHs] TOBapiB, TPAHCHOPTHUX 3acobiB
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KOMEpPIIHHOrO MpU3HAUYEHHS Yepe3 MUTHHU KOPJOH YKpaiHH mo3a
MUTHHM KOHTpPOJIEM», OJIHOYACHO MOCSATa€ Ha BCTAHOBJIEHHUH MOps-
JIOK TepeMillleHHs] TOBapiB i TPAHCIOPTHUX 3aco0iB depe3 MHUTHHI
KOpZOH Ta Ha MOPSI0K MUTHOT'O KOHTPOJIIO, TOMY IO TEePEMillleHHS
1032 MUTHHM KOHTDOJIEM € OJHHM i3 CIIOcO0iB HE3aKOHHOTO Tepe-
MiteHns [7, c. 77].

I'pedentok A. O. oOTpyHTOBYE, 10 3arajibHUi 00’€KT TepeMi-
HIeHHs abo i, CIpsSAMOBaHUX Ha MepeMillleHHs] TOBapiB KOMeEpIIiii-
HOTO IPU3HAYECHHS 4€pe3 MUTHUN KOPJIOH YKpaiHU 11032 MUTHUM
KOHTPOJIEM, CJIiJI CIPUIMATH SIK OXOPOHIOBaHI PAaBOBUMH HOpPMaMH
TOPTOBENBHO-MUTHI TOCIIOJIAPChKI CYCHIBbHI BiTHOCHHH, POJOBHI
00’eKT — 3a0e3rnedyBaHi IMOJIOKCHHSIMH MHUTHOTO 3aKOHOJIaBCTBA
CYCHUIBbHI BIIHOCHHH IIIOJI0 30BHINIHLOI0 T4 BHYTPIIITHHOI'O TOBAPO-
00iry B YkpaiHi, BUIOBUH 00’€KT — CyCIIiIbHI BITHOCHHU CTOCOBHO
MOPSIIKY TepeMillleHHs 00’ €KTiB 4Yepe3 MUTHHH KOPAOH YKpaiHH
Ta 3a0e3neuyBaHa JAOTPHUMAHHSIM ILIbOTO TOPSIKY €KOHOMiuHa Oe3-
rieka nepxasu. OCHOBHUE Oe3nocepeHiit 00’ eKT sBIsiE COO0I0 CyC-
MiIbHI BITHOCHHU MO0 BCTAHOBJICHUX TPaBUJI TIEPEMIIICHHS TOBa-
piB 1 TpaHCHOPTHUX 3acO0iB KOMEpUIHHOro MpU3HAYEHHS Yepes3
MUTHUH KOop/ioH YKpainu [8, c. 5].

Y HayKoOBil TOKTPUHI TAKOXK € MiJXiJl, BIZIIIOBITHO JIO SIKOTO JIO-
IIJIPHO BUOKPEMITIOBATH JIOJIATKOBHI 00’€KT MOPYIICHHS, Tiependa-
yeHoro ctT. 482 MK VYkpainu, SKuM € BCTAHOBJICHUH 3aKOHOIABCT-
BOM VYKpaiHM MOPSIOK TepeMillleHHs] TOBapiB 1 TPaHCIOPTHHX
3aco0iB Yepe3 MHTHUN KOpIOH YkpaiHu. BkaszaHe, sk 3a3Hauae
C. A. CtopoxeHKo, 0OyMOBJIEHO OCOOIMBOCTSIMH TpeAMeTa He3a-
KOHHOTO TepeMillleHHS! TOBapiB, Ha SIKMK 3aKOHOAABEb MPSIMO BKa-
3y€ y AWCTO3UIIIT BUILEBKA3aHOI CTaTTi, a TAKOXK CIIOCO0aMH 3ikic-
HEHHS Takoro aisHHA [9, ¢. 151].

Posrnsnatroun OpuAMYHUE CKIIaJ MOPYIICHHS, MependadeHoro
crarreto 482 MK Ykpainu, HeoOXiJIHO aKIEHTYBAaTH TaKOX Ha Ipe-
JIMET] MPaBOMOPYIICHHS, IKHM € TOBApH 1 TPAHCIIOPTHI 3aCO0U KO-
MEpIiITHOTO MpU3HAYEHHS], 10 MEPEMIIYIOThCS Yepe3 MUTHHN KOp-
JoH YKpaiHu oco0oro abo rpymoro ocid, y HisiX sIKMX BOA4aloThCs
O3HaK{ MOpymeHHs: MUTHHX mpaBui [10]. BinnoBiguo go m. 57 4. 1
CT. 4 MuTHOrO KoOJieKCcy YKpaiHu ToBapaMu € Oy/b-siKi pyXOMi peui,
y TOMY YHCII Ti, Ha SIKi 32aKOHOM TIOIIUPEHO PEXUM HEPYXOMOI pedi
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(KpiM TpaHCHOPTHUX 3aC00iB KOMEPLIHHOrO MPU3HAYEHHS), BATIOT-
Hi IIHHOCTI, KyJIbTYpHI IIHHOCTI, & TAKOX EIEKTPOSHEPTis, IO Te-
peMIIyeThCS JiHISIMH elleKTponepenadi [2].

OO0’eKTMBHA CTOPOHA TOPYIIEHh MHUTHHX IPABHJI € CYKYITHICTIO
nepeadaveHnX 3aKOHOM O3HaK, SIKi XapaKTepU3yIOTh 30BHIIIHIN MPOsB
JUSHHS, [0 TOCATa€ Ha OO’€KTH IPABOBOI OXOPOHHM, a TaKOXK
00’€KTUBHI YMOBH 11b0r0 Tiocsiranus [11, ¢. 46—47]. Cropoxkenko C. A.
3a3Hayae, M0 00 €KTHBHA CTOPOHA OXOILIIOE MEPEeIyCiM Taki OCHOBHI
CKJIaJIOBi, SIK: TIPOTHIIPABHE TistHHS (ist uM Oe3MisUIbHICTD), CYCIIbHO
IIKIJUTUB] HACTIJIKH T4 MPUYUHHO-HACITIKOBUM 3B’SI30K MDK JTISIHHSM
Ta HOro MKMBUMM Haciinkamu. BojHouac JissHHS Mae OyTH
y NPUYMHHO-HACIIIKOBOMY 3B’SI3KY 31 IIKIAJMBUMH HacIiIKaMH,
SIK€ BOHO CIIPUYMHIIO. BCTaHOBUTH Takuii MPUUMHHO-HACTIAKOBUH
3B’SI30K O3HAYAa€ 3’sICYyBaTH OOCTaBMHW BUHUKHEHHS IIKIIJTUBUX Ha-
CITiIKIB, BU3HAYUTH, Y HACTAJIM BOHU B PE3yJbTATI CKOEHHS IPOTH-
MPaBHOTO JIissHHS a00 BHACIIJAOK IHIIOTO, SIK JiSHHS BIUIMHYJIO
Ha po3Mip LKX HacHiakiB [9, c. 22].

SIKmo xapakTepu3yBaTH MOPYLIEHHS MUTHHX MPaBHUJ 32 O3Ha-
KO 00 €KTUBHOI CTOPOHH, TO CIIiJl 3a3HAYMTHU, IO OLIBIIICTh IMO-
pYLIEHb MHUTHUX TIPaBWJI BUYHUHSEThCS Y (opMi aKTUBHOI Ail.
OO6’eKTHBHOIO CTOPOHOIO MHUTHOTO TPaBOIMOPYLICHHS, TMependaye-
Horo ct. 482 MK VYkpainu, 3Baxaroun Ha HOro 3MiCT, € Jiii, CIpsMo-
BaHI Ha TMEpeMillleHHs] TOBapiB, TPAHCIIOPTHUX 3aCO0IB Yepe3 MUT-
HUH KOpAOH YKpaiHH 1032 MICIIeM pO3TallyBaHHs MHTHOTO OpTaHy
a0 1mo3a yacom 3JilicHeHHS MUTHOTO oopmiteHHs [12].

BonHowac mepemillleHHsST MPEIMETIB 1032 MUTHUM KOHTPOJIEM
(3rimHo 3i cT. 482 MK VYkpainu) o3Hauae IXHE epeMillleHHs:

1) mo3a miciieM po3TallyBaHHS OpPraHy JOXOMiB i 300piB. OxHa
31 CXeM «TOBapHOI KOHTpabaHAM» MOJATaE B TOMY, 110 B HEHTpabHi
BOIM YKpaiHU 3aXOITh TAaHKEPH 3 MaTUBHO-MACTHIBHUMH MaTepi-
alamu, JI0 SKHX HaOJIIKAIOThCA HEBEIMKI 3a €MHICTIO CYIHA,
10 0e3 JKOHOTO PO3MUTHEHHS 3a0MparoTh el ToBap, AKHW MOTIM
MOTpAIUIsIE 10 aBTO3aNPaBHUX CTaHIIIN;

2) mo3a poOOYMM YacOM, YCTAHOBJICHUM JIJISi TaKOro OpTaHy,
i 0e3 BUKOHAHHS MUTHUX (DOpMalIbHOCTEH;
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3) 3 HE3aKOHHHMM 3BITBHEHHSM BiJl MUTHOTO KOHTPOJIIO BHACII-
JIOK BUKOPHUCTaHHS CIY)XK00OBOTO CTaHOBHMINA MOCAJ0BOI0 0COOOI0
oprany JIoxoJiB i 300pis [13; 14].

Ha cporonHi TpuBae AMCKYCisl HABKOJIO «ITMPOKOTO» Ta «BY3bKO-
TO» PO3yMiHHSI KaTeropii nepemiteHHs. [IpUXUIBHUKHN «IIHPOKOTO
PO3YMIHHS MTEPEKOHAHI, 1110 TIEPEMIIIICHHS 11032 MUTHUM KOHTPOJIEM
nependayvae BBe3eHHS a00 BUBE3CHHS TOBApIiB Ta iHIIMX MPEIMETIB
yepe3 MUTHUHM KOpAOH YKpaiHM 1103a BU3HAYEHUMH MUTHUMU Op-
raHamMu YKpaiHu MicusiMyd (MHTHHI, MUTHI TIOCTH) a0 mo3a BcTa-
HOBJICHHM YacOM JIJIsl POBEEHHSI MUTHOTO KOHTpouto [15, c. 175].
Boanowac M. @. [llocrak, KMl € TPUXWIBHUKOM BY3bKOI'O pO3Yy-
MiHHSI TIOHSITTS «IepeMillleHHs», BU3HAYAE HOro Ak (pakTuvHe Te-
peMIllleHHS! TOBapiB i TPaHCHIOPTHUX 3aCc00iB Yepe3 MUTHUN KOPJOH
VYkpainu [16, c. 24].

KpanipikyrounM CkIagioM TpaBONOpYIIEHHS, NepeadadueHoro
cratTero 482 MuTHOrO KozleKcy YKpaiHu, € BUMHEHHS TaKHX il a0o
i, nependaveHux cTarrero 483, 0c000K OBTOPHO MPOTATOM OJTHO-
ro POKY 3 MOMEHTY 1i NPHUTSATHEHHS JI0 aJMIHICTPATUBHOI BiJIIOBi-
JaTbHOCTI 32 Taki npaBonopyueHHs. [lokapaHHIM y [IbOMY BUIAIKY
Oyne HaknaaeHHs mrpady B po3mipi 200 % BapTOCTI MPEAMETIB MO~
PYLICHHS. MUTHHX TIPaBHJI 3 KOH(DICKaIi€ro X ToBapiB [2].

Cy06’exkTamMu aAMIHICTPaTUBHOI BiAMOBIAALHOCTI 3a MOpYLIEH-
HSl METHUX TPaBUJI MOXYTh OYTH TpOMaJsHH, SIKi HA MOMEHT BYH-
HEHHS TaKOro MPaBOMOPYIIEHHS AOCITIH 16-pidHOro BiKy, TOOTO
ocynHa oco0a, a B pasi BUMHEHHS MOPYIIEHb MUTHHUX MPaBWII Mi-
pHEMCTBAMHU — MOCAZIOBI OCOOHM HX MiANPUEMCTB: KEPIBHUK Ta iH-
MUK TpamiBHUK MiANpUEMCTBA (PE3UIEHT 1 HEpe3uaeHT), sKi
y 3B’S13KY 3 TIOCTIHHO a00 THMYacOBO BUKOHYBAaHUMH HUMH TPYAO-
BUMHU (CITykKOOBHMH) 00OB’SI3KaMHU BiJIOBIAAIOTH 3a JOJACPKAHHS
BUMOI, YCTaHOBJIEHUX MMUTHUM KOAEKCOM YKpaiHH, 3aKOHAMH
Ta IHIIMMA HOPMATHBHO-TIPABOBHMHM aKTaMH YKpaiHH, a TaKoxX
MDKHapOJAHUMH JIOTOBOpaMH YKpaiHW, YKJIaJICHUMH B YCTaHOBIIE-
HOMY 3aKOHOM mopsiaky [17, c¢. 290-291].

Cy0’eKkTUBHA CTOpPOHA MOPYIIEHh MUTHUX MPaBHII XapaKTepu-
3Y€ThCS TMCUXIYHUM CTaBJICHHAM OCOOHM JI0 BUYMHEHHS MPaBOIOpPY-
LICHHS, eJIeMEHTaMH Ko €: 1) BMHA — MCHXiYHE CTaBJIEHHS 0COOM
JI0 BUMHIOBAHOI Jii uM Oe3MisUIbHOCTI Ta 11 HACIHIJKIB, BUpPaXKEHE
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y hopmi ymuciny abo HEOOEpPEeKHOCTI; 2) MOTUB — BHYTPILIHE CIIO-
HyKaHHS OCOOM JIO BUMHIOBAHOI il UM Oe3aisUTbHOCTI Ta 11 HaCIia-
KiB, BUpakeHe y Gopmi yMuclTy abo HeoOepekHOCTi; 3) MeTa — Ha-
CINiZIOK,  SIKOTO  TparHe  JocsraTd  ocoba,  BUYMHSAIOYH
npasonopymenss [11, c. 50].

3rigHo 3 po3’sacHennsimu [Inenymy BepxoBnoro Cyny, mo mic-
TATHCA B 1. 6 mocTaHoBu Bix 3 uepBHs 2005 p. Ne 8 «Ilpo cymoBy
MPAKTUKY Y CrpaBax Mpo KOHTpabaHAy Ta MOpYLIEHHS MHUTHUX Ipa-
BUJI», IOPYILIEHHS MUTHHUX MPaBUJ HEMOXIIMBE, SIKIIO B JIisIX 0COOM
BiZICYTHI ymucen Ha BuMHeHHs Takux Aid [18]. To6To ocoba, sxa
CKOiJTa IOpYIIEHHSI, TOBUHHA YCBiIOMJIIOBATH MPOTUIIPaBHHUIN Xapa-
KTep CBOEI il uu 0e3MisIbHOCTI; mepeadavaTy IIKiUIHBI HACTIIKY;
Oaxxati abo CBIZIOMO JIONYCKAaTH HACTAaHHS TaKMX HACHIJIKIB CBOET
Iii um Oe3xismpHOCTI [19, . 16].

Cropoxenko C. A. 3Beprae yBary, 10 Cy0’€KTHMBHA CTOpPOHA
HE3aKOHHOTO TEpEeMIllleHHsI TOBapiB XapaKTepU3yEThCs JIMIIE BH-
HOIO Y (OpMi IPSIMOTrO YMHUCIY, KOJU 0Cc00a yCBIJIOMIIIOE MPOTH-
MPaBHICTh CBOIX il 3 HE3aKOHHOTO TEpeMIllleHHs] Yepe3 MHUTHHM
KOpAOH KOHKPETHUX ToBapiB i1 Oaxae ix 3aificautu. [Ipu npomy MK
VYkpaiHu He BKa3ye Ha MOTHBH H IIUJIi HE3aKOHHOTO TEPEMIIICHHS
ToBapiB. ToMy HayKkOBellb pOOUTh BHCHOBOK, 1[0 MOTHBH ¥ I[iJli —
HEOOOB’SI3KOB1 O3HAaKH CyO’€KTHBHOI CTOPOHM MPaBONOPYILEHHS,
nependauenoro crarreto 482 MK Ykpainu, i He BIUIMBAaIOTh Ha KBa-
midiKaiio CKOEHOT0, ajie MOKYTh BpaxOBYBaTHCS MpPU BU3HAYCHHI
Mipy TIOKapaHHs 3a He3aKOHHE MepeMillleHHst ToBapis [9, c. 153].

BucnoBku. TakuM  4YMHOM, [JOLUUIBHO IIOFOAUTHCSI 3
B. B. XOoMyTSHCBKUM, IO MOPYLICHHS MUTHHUX TMPaBHI — JisSTHHS
Cy0’€KTIB MUTHHX MPaBOBIIHOCHH, JJIS SKUX XapakTEPHUMH € MPo-
TUIIPABHICTh, BUHHICTH Ta KapaHicTh [7, c. 76]. KoxHe mopyleHHs
MUTHHX TPaBHJ BiIPI3HSETHCS BiJ 1HIIUX OCOOIMBHUM IOPHIUYHUM
CKJIQJIOM, SIKUW BMIIIIY€E TaKi eJIEMEHTH, SIK 00 €KT, 00’ €KTUBHA CTO-
poHa, cy0’ekT, cy0’ekTrBHA cTOpoHa. O0’€KTOM IMOPYIIEHHS MUT-
HUX npaBui 3a ctarrero 482 MK VkpaiHu € Kk BCTaHOBJIEHUH HOpsI-
JIOK TIepeMillleHHs] TOBapiB i TPAHCIOPTHUX 3aco0iB Yepe3 MHUTHHI
KOPJIOH, TaK 1 MOPAJA0K MUTHOTO KoHTpoto. [lin yac kBamidikarrii
TiSTHHS ICTOTHE 3HA4YEHHSI MA€ BCTAHOBJIEHHS IpeIMeTa MOpYIISHHS,
SIKUM, 3BKarouu Ha aucro3uiliro crarti 482 MK Ykpaiuu, € ToBapu
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KOMEpIIIHHOrO Tpu3HaYeHHs. ToO0TO 00OB’S3KOBO Mae OyTH Imij-
TBEP/PKEHO KOMEpIIiifHe MPU3HaYeHHs TOBAPIB, SKi MEPEMillyIOThCS
4yepe3 MHUTHUI KOPJIOH, B iHAKIIOMY BHIAJKy TakKe JisTHHS HEMOX-
nuBO kBajiikyBaTH 3a wicro crarrero. OO0 €KTHBHOIO CTOPOHOIO
MOPYIIEHHS € TIepeMilIeHHs] TOBapiB KOMEPUIiHOrO MpU3HAYEHHS
4yepe3 MUTHUN KOPJOH YKpaiHW 1033 MICIIeM pO3TalllyBaHHS MHT-
HOT'0 opraHy abo 1o3a yacoM 3/iiCHeHHs: MUTHOTO oopmiteHHs. Lle
CBIIYMTH TPO CKOEHHA TMOpYyImeHHs Yy ¢opMi axkTuBHOI mii.
Cy0’exkTaMH aIMIHICTPATHBHOI BiIMOBIJANLHOCTI 32 TOpPYIICHHS
MUTHHX npaBui 3a crarrero 482 MK Ykpainu € rpomaassu, siki 10-
ciarnmu 16-piuHOTO BiKy, a TaKOX IOCAJIOBI OCOOM MiANPHUEMCTBA
B pa3i BUMHEHHS MOPYIIEHb MiIMPUEMCTBAMH. XapaKTEPHOI 0CO0-
JIUBICTIO FOPUIMYHOTO CKJIaJly HE3aKOHHOTO IMEPEMIIEHHsI TOBapiB
KOMEpIIHHOTO MPU3HAYCHHS Yepe3 MUTHUN KOPJOH YKpaiHu € crie-
nu@dika cy0’€KTUBHOI CTOPOHU MOPYILIECHHS, a CaMe HAsIBHICTh BUHU
y dopmi npsimoro ymucity. OTxe, TOBEICHHS HASBHOCTI BHUILICHABE-
JICHUX eJIEMEHTIB Y BUMHEHOMY IMOpYIIeHHI J103BOJIsIE KBatiikyBa-
TH TakKe JIissHHS 3a crarTero 482 MK Ykpainu.
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PECULARITIES OF THE LEGAL STRUCTURE OF THE
ILLEGAL COMMERCIAL GOODS MOVEMENT ACROSS
THE CUSTOMS BORDER ACCORDING TO THE
LEGISLATION OF UKRAINE

The article is devoted to defining the peculiarities of the legal structure of the
illegal commercial goods movement across the customs border according to the
legislation of Ukraine.

It was found that violation of customs rules is an administrative offense for
which administrative liability is provided. Each of the violations of customs rules
defined by the Customs Code of Ukraine is characterized by a special legal
structure that includes an object, an objective side, a subject and a subjective side.
It was determined that the object of illegal movement of commercial goods across
the customs border needs to be specified. In addition to the general object
of violation provided for in Article 482 of the Customs Code of Ukraine, which
is the procedure established by law for the movement of goods across the customs
border of Ukraine, specific, generic, main direct and additional objects are
distinguished. It has been established that a feature of the legal composition of the
illegal movement of commercial goods across the customs border of Ukraine is the
presence of the object of violation, which is commercial goods. The subject can be
a citizen who has reached the age of 16, as well as company officials. It was found
that the objective side of the specified violation is characterized by its commission
in the form of an active action, and the subjective side is characterized by the
mandatory presence of guilt in the form of direct intent.

It was concluded that the illegal movement of commercial goods across the
customs border of Ukraine is distinguished among other violations of customs rules
precisely by the peculiarities of the legal structure, the understanding and proof
of which is the key to the correct qualification of the committed act.

Key words: violation of customs rules, commercial goods, customs border,
administrative responsibility.
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HIJISAXYW BAOCKOHAJIEHHS 3AITIOBIT'AHHS
HE3AKOHHOMY NOBOIKEHHIO 31 3bPO€10,
BOHOBUMH IMMPUIIACAMU
ABO BUBYXOBUMHU PEHOBUHAMU
YV cmammi npoananizoéano cyuachuii cmam He3aKOHHO20 NOBOOJICEHHS.
31 30poeto, botlogumu npunacamu abo subyxoeumu pewosuHamu 8 Yxpaini ma wiis-
XU P036 A3AHHA YbO2O NUMAHHA. Biocymmicmy €0un020 HOPMAMUBHO-NPABOBO2O
akma, wo pe2yne npagosioHOCUHU U000 NOBOONCEHHS 3i 30POEtD, OOUOBUMU NPU-

nacamu abo uOYX08uUMU Pe4OBUHAMU, CYRPOBOOINCYEMBCS 3POCHIAHHAM YbO2O 8UOY
3104UHHOCTE. Y 8UCHOBKAX HA2ONOULYEMBCS HA BNPOBAOICEHHT 8 JCUMMSL 3aNPONO-
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HOBAHUX OIEGUX ULISXIE NPOMUOIL HE3AKOHHOMY NOBOOIICEHHIO 31 30pOcio, OOUoBUMU
npunacamu abo 8UGYX08UMU PEUOGUHAMU.

Knrouosi cnosa: 3anobicanms, ocnenanvha 30pos, 60106l npunacu, 6ubyxosi
peuosunuU, 30polHUIl KOHDIIKM, YUsiIbHULL 00ie.

IHocTanoBka nmpo0jemMu. OCHOBOIOIOXKHUM BEKTOPOM PO3BUT-
Ky Ykpaiau B XXI cTomiTTi € mojaibiia JIeMOKpaTH3allis CyCIiib-
HUX BIJIHOCHH Ta IMIUIEMEHTAIlisl 3aKOHOAABCTBA Y KpaiHU JI0 €BPO-
MEeHChKUX CTaHAApTIB, W0 BHMAara€ KapAWHAJILHOTO OHOBIICHHS
CydacHOi mpaBoBoi cucTeMH. He3Bakaloun Ha iCTOTHI 3MIHH Y Cyc-
MIBCTBI, 110 BiOY/JIMCHh OCTAHHIM YacoM, Maike He3MIHHUMH 3a-
JUIIWINCS HOPMATUBHO-TIPABOBI aKTH, SKi BPETYJIbOBYIOTH CYC-
MiJIbHI BiJIHOCHHH, OB’ s3aHi 3 PEAMETaMHu, 1110 MalOTh OOMEKECHUN
pexuM 00iry. Takum YMHOM, aKTyallbHOIO IPOOJIEMOIO0 CHOTOJICHHS,
mo norpedye, Ha Hally AYMKY, HarajibHOIO MPaBOBOTO BPETYJIIO-
BaHHS, € MPaBOBi NPOTaJMHH, TOB’sI3aHi 3 PETYIIOBaHHSAM O0Iry
30poi.

OcCKiJIbKY, Ha MPEBEIMKUH JKallb, HA CHOTOJHIIIHIN JeHb 30post
cTajia TPeporaTvBOI0 BUKOPHCTAaHHS He JIMIIE BiHCHKOBHUX Ta Tpa-
BOOXOpPOHHUX OPTaHiB, sIKi 3aCTOCOBYIOTH ii 3 METOIO MiATPUMAHHS
MPaBOMOPSAKY 1 3aXMCTy JepiKaBH, a i TPamsoThCs BUNAJIKH BU-
KOpHUCTaHHS ii IUBITFHUM HAcEIEHHSIM i HaBiTh 3JIOYMHHUMHU YTPY-
MOBAaHHSIMH JIJIsl 33I0BOJICHHS BIaCHUX MOTpPEO, MepeBaXxHo 3 IMpo-
TUOPABHOIO MeToro. Xoua moHang 20 pokiB TOMY TOHILIHIN
[pesunent Ykpainu cBoim ykazom Bin 18 motoro 2002 poky Ne 143
«[Ipo 3axomyu MIOAO0 NANBIIOrO 3MIlIHEHHS MPABOMOPSIKY, OXOPOHH
npaB i cBOOOA rPOMAISHY 3a3HAUMB HEOOXIAHICTh «BBAXKATH MPiOpHU-
TEeTHUM HampsMOM MisUTBHOCTI BCiX NPaBOOXOPOHHUX OpraHiB 0o-
POTHOY 3 HE3aKOHHUM 00IroM 30poi Ta BUOYXOBUX PEUOBHHY [1].

HezakonHne mnoBomkeHHs 31 30po€to, OOHOBHMH TpHIIACAMH
Ta BUOYXOBUMH PEUOBHHAMH CHPUYWHSIE PYHHIBHI HACHIAKH JUIS
HOPMAJIBHOTO (PYHKIIIOHYBaHHs CychniibcTBa. CTaTUCTHYHI JaHi
[IO/I0 3JIOYMHHOCTI, TOB’SI3aHOI 3 HE3aKOHHUM TOBOJKEHHIM
31 30poeto, OOHOBMMHU mpHmacamMd ab0 BHOYXOBUMH PEUOBHHAMHU,
B YKpaiHi € HEBTIIIIHUMH 1 BKa3ylOTh Ha Te, 1110 BiJI0yBaEThCS 3pOC-
TaHHsI [OTO BUY NPOTUIIPABHUX il Y CTPYKTYpi BCi€l CyKymHOCTI
BUMHEHHUX 3JIOYMHIB. Y pe3ysbTaTi He3aKOHHUH 00Ir BOTHEMaTbHOL
30poi, OoioBux mpumaciB abo BUOYXOBHUX PEUOBHH NOTIpIIye Oe3-
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MeKy B KpaiHi, 1[0 BIUIMBA€ Ha COI[iaJIbHE CTAHOBHUIIEC HACEICHHS
1 CTBOPIOE HECTIPUSATINBI HACHIAKY JUISI PO3BUTKY KpaiHH.

AHani3 ocTaHHixX gocaimxkensb i mydaikaniii. /[y po3s’s3anns
Mpo0JIeMH HE3aKOHHOr0 00iry 30poi, 00HOBUX MPUNACIB Ta BUOYXO-
BHX PEUOBHMH, & TAKOX YJIOCKOHAJICHHS NUISAXIB MPOTUIIL I[ill 3J10-
YMHHOCTI OYyJIO ONpanbOBAaHO Tpall BITYM3HSHUX Ta 3apyOiLKHUX
HayKkoBIiB, cepen Hux: ['. I'. Bymaros, M. I'. [6parimoB, A. 1. JIoba-
HOB Ta 1HIII.

OnHak cTaH KpUMIHOTE@HHOT CHTYaIlii, 1[0 HUHI CIIOCTEPIraeThest
B JICpPKaBi, BUMArae IOJAJIbIIOr0 PO3IIISAY Ta PO3B’S3aHHS IIPO-
0JIeMH HE3aKOHHOTO MTOBOJDKEHHS 31 30pO€Eto.

Merta cTatTi nonArae B Tomy, o0 MPOBECTH aHANI3 MPaBOBOT'O
pEryJItOBaHHS CYCIUIBHUX BIIHOCUH IIOAO0 HE3aKOHHOIO IIOBO-
JDKeHHSA 31 30po€ro, OOMOBMMH NpUIIacaMK Ta BUOYXOBHMH PEYOBU-
HaMH, 1 3aMpONOHYBaTH IUIXH HOTO BIOCKOHAJICHHSI.

Buknan ocnoBHoro marepiany. [lutanHs He3akOHHOTO 00Iry
30poi, 00MOBHX MPHIIACIB Ta BUOYXOBUX PEUOBHH 3aBXKIH IIKABUIIO
CyCHiIbCTBO. 3 OOKY JIep)KaBH il MPOOJIEMi MPUALISETHCS BUHST-
KOBa yBara, OCKiUJIbKM BCS iCTOpisi pO3BMTKY IMBUTI3allii, BiJl 3apo-
JDKEHHS 710 CTAHOBIIGHHS CYYacHUX Jep’KaB CBITY, HEPO3PUBHO
MOB’si3aHa 3 BifHAMHM 1 BUKOPHCTAaHHSIM 30poi, OOHOBHX MpHIIAciB
Ta BUOYXOBUX pedoBUH. Tak cKianocsi iCTOpHYHO, MO Ti JepiKaBH,
SKI MaJld MOTYTHIO Ta 00€3aTHyY apMilo, MiKOPsUTH ciaadKi mieMe-
Ha 3 METOI0 PO3IIMPEHHS TEPUTOPIi CBOr0 MPaBIiHHA. AJie TaM, Jie €
30posi, 3aBXk/IM ICHYE HE3aKOHHE IMOBOKeHHs 3 Hero. 1l]e Bix vacis
CHBOI JIABHWHH 1 IO CHOTOIGHHS B HAYKOBHX CIIUIBHOTAaX TOYATHCS
KBaBi JUCKYCIi 11010 HE3aKOHHOTO 00iry 30poi, 00HOBHX MpHIIACIB
Ta BUOYXOBUX PCUOBHH, 3IHCHIOIOTHCS CHPOOM BU3HAYMTH i€BI
HUISIXW 3a100IraHHIO I[bOMY HETaTHBHOMY SIBUIILY.

Bin mouaTky mMOBHOMACIITAaOHOTO BTOPTHEHHS 24 JIIOTOrO
2022 poky pociiChbKHX BIHCBK B YKpaiHy, IIO MPHU3BEJIO 10 CKIAf-
HOi eKOHOMIYHOI CHUTYyaIlii B KpaiHi, 3pociia KUIbKICTh BHMAJKIB He-
3aKOHHOTO TPOJaxXy 30poi i, SK HACHiIOK, MOMIMPEHHS Pi3HOTOo
il BUy Ha TepeHax Hamioi aep:xaBu. Cepesn OCHOBHHUX JKepes Hes3a-
KOHHOT'0 ITOCTayaHHs 30poi Ta Ooenpunacie B YKpaiHi 3a1lIIacThCs
Mepenpojaxk BHYTPIIIHIX 3aMaciB i TPAaHCKOPIOHHA TOPTIBJISL.
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Jlocmipkyroun 11e IpoOaeMHe TTUTaHHS, HacamIiepes HeoOXiIHO
MPOBECTH aHaNi3, IO O3Hayae AediHilis «30pos», TOMY WO YiTKO
3aKpiljieHe Ha 3aKOHOJaBYOMY PiBHI BU3HAYEHHS [[LOTO TEPMiHY Ma€
OesmnocepeHil BIUIMB Ha KBadi(ikalliro MpaBomnopylIeHHs Ta Ha ede-
KTUBHY IISUTGHICTH 3 METOI NPHUTSTHEHHS J0 BiANOBIIAIBHOCTI 3a
3a3HaueHi MpOTUNpaBHI AisHHA. Ha ’xamp, y >KOJHOMY YHHHOMY
Ha CbOT'OJTHI 3aKOH1 YiTKOI Ae(iHII[iT BUIIICBKA3aHOTO MTOHATTS HEMAE.

B «IHCTpYKLIi PO MOPSIOK BUTOTOBIICHHA, pUAOaHHA, 30epi-
TaHHs, OOJiKY, EPEeBE3EHHS Ta BUKOPUCTAHHS BOTHEMAJIBLHOI, MHE-
BMAaTHUYHOI, XOJIOMHOT 1 OXOJIOIIEHOT 30p0i, TPUCTPOIB BITYU3HSIHOTO
BUPOOHWITBA UIA BIACTPUTY NATPOHIB, CHOPAKEHHX T'YMOBUMH
YM aHAJIOTTYHMMH 32 CBOIMH BIIACTUBOCTSIMH METaJILHUMH CHapsijia-
MU HECMepTeNbHOI Aii, Ta MaTpoHIB 0 HUX, a TaKok Ooempumnacis
10 30poi, OCHOBHHX YacTHH 30poi Ta BHOYXOBHX MaTepialiBy, 3a-
TBep/pKeHoi HakazoM MBC VYkpainu Bix 21.08.98 Ne 622 [2], 36post
BU3HAYAEThCS K BOTHENAlbHA, SAKIIO OCHOBHE II NMPU3HAYEHHS €
BpaKEHHS LTl CHApSJIOM, SIKUH OJEpIKYye PyX y CTBOJI 3 JTOIIOMO-
TOI0 CHJIM THCKY Ta3iB, YTBOPEHUX Y pe3y/ibTaTi 3rOpsSHHS METallb-
HOTO 3apsijly, Ta MalOTh JOCTATHIO KIHETHYHY SHEPTII0 JUI YParKeH-
HS 11iJT1, 0 mepe0yBae Ha BU3HAYeHil BincTaHi (1. 8.2).

Mu 30cepeansii CBOI yBary Ha CTPUICIbKUN BOTHEMAIbHIN
30poi, OCKITbKH BUCOKHH piBeHb KpHMiHaMi3allii HaceJIeHHs Haloi
KpaiHu Ha ChOTOJIHI Ta JOBOJII MPOCTUH JOCTYI JIO BOTHENAJLHOI
30poi 00yMOBJIEHI HacamIepel BOEHHUM KOH(MIIIKTOM 3 POCIHCHKOIO
¢deneparticro. OCHOBHOIO NMPUYMHOK TAKOI MOIYJSPHOCTI BHUIIE3a-
3HAUEHOr'0 BUY 30pOT TAKOX € T€, 110 MOPIBHIHO 3 IHIIMMHU BUIAMH
CTpiienbka 30posi OUTBIIN JOCTYIHA 3a I[IHOK, TAKOX 11 JIerIie MpH-
XOBaTH 1 3py4HO MEPEBO3UTH HEMOMITHO. Bennke ckynmueHHs 1IbOro
BUJY 30pOi B perioHi 30poiiHOro KOH(MIIKTY HE € MPOOIEMOI0, TPOTE
JOCHUTD JIETKUH JAOCTYII 10 HEl MOCUITIOE iHTEpeC MapriHaIbHUX 0Ci0
Ta MiAITOBXYE iX M0 MOUIYKY MOXKJIMBOCTI 11 mpuadaHHs. A y BHMa-
JKY OTpUMaHHS 30poi BOHH OakaloTh il 3aCTOCYBaTH, 10 HEMUHYYE
MPHU3BOAUTH JI0 TPAriyHUX Pe3yNbTaTiB.

Takox, Ha Kallb, aKTyaJbHAM NPOOJEMHUM IMHUTAHHSM ChOTO-
JICHHS1 € BAKOPUCTAaHHS 30poi JoOpOBONBISIME. Y 30pOitHOMY KOH (-
JIKTI Opajia yJ4acTh BEIHMKAa KUIBKICTh JIOOPOBOJIBYMX OaTalbiOHIB.
VY mepmii aHi moBHOMAcIITaOHOI BiHHM OpraHU JAEpKaBHOI BIaIH
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BUMYIICHO 3A1HCHIIIN €KCTPAOPANHAPHI KPOKU 3 OOOPOHHU Ta 3aXu-
CTy YKpaiHCBKOTO Hapo.ly, TEPUTOPIaIbHOI IUTICHOCT1, CyBepeHiTe-
Ty W HE3aJIeKHOCTI Hamoi Jep>KaBH Bill OKYMAHTIB, 30KpeMa MUIs-
XOM BHJa4i BOTHENAJBHOI 30pOi I[MBUIBHOMY HACEJICHHIO IS
3aXUCTy YKpaiHu Ha mepioj il BoeHHOro craHny [3]. Bucrtynarouu
Ha Opudinry, [Ipesunent Ykpainu Bomogumup 3eneHCbKUI MOBI-
JIOMUB, IO Bjajia BUJaBaTHME 30pOI0 BCIM OXOUYUM 3axXHINATH YK-
painy [4]. «B YkpaiHi Big mouaTKy MOBHOMACIITAOHOTO BTOPTHEHHS
pociiicekoi ¢enepanii MBC Bumano Ha pykd TpoMmasHaM KiJbKa
JIECATKIB THCAY aBTOMATiB», — MPO 1€ cKa3aB B edipi yKpalHCBKUX
TelleKaHaNiB MIHICTp BHYTpPIIHIX crpaB Ykpainu: «KoxkeH rpoma-
JSIHUH YKpaiHu MO)Ke 3BEpHYTHCS 10 YIpaBIiHb MOMILii, JTOBECTH,
110 BiH JIIMCHO MpAIllO€ HA 3aXUCT YKpaiHu, Mmpaitoe ado nepedypae
y psax TepUTOpiaibHOI 00OPOHU, TOOPOBOJILYMX (POPMYBaHb, Te-
PHUTOpialbHUX TPOMaJ, i OTPHMATH BiNIOBimHYy 3Gporoy. Minerscs
HacamIlepes Ipo aBToMaTH4YHY 30poto [5].

Hes3Baxxaroun Ha 1e, aHi JAepKaBHOI, aHi BIIOMYOI Mporpamw,
ska O 3/iHCHIOBajla KOHTPOJb IOTOKIB CTpPiIebKOi 30poi, Hemae
CTaHOM 1 Ha ChOTOJHIIIHIN JeHb. Y pe3yJbTaTi OIiHIOBaHHS He3a-
KOHHHUX TIOTOKIB 30poi Ta il KilBKIcTi, IO mepedyBae B pyKax LHU-
BUILHOI'O HACEJICHHS, BACHOBKU € HETOUHUMHU, OCKLIBKHU BiZICYTHICTh
peecTpy CTpUIebKOi 30poi apMiliChKOro 3pa3ka YHEMOXKIUBIIIOE
3MIACHUTH KOMILJICKCHE OIliHIOBaHHS. [Ipo Iie BiIKpPUTO 3asBUB
29 munus 2022 poky ouineHUK HamionanbHoi mominii: «Mu Maemo
yCI0 30por0, sika OyJia JierajdbHO BUJAaHA HAIIUM IPOMAJITHAM, ITOC-
TaBUTH Ha OOJIK — MU 11 cTaBUMO Ha OOJIIK 1 ITiJ yac BIMHH, 1 HICIA
BIFfHH MH Ma€MO 1i IIOCTaBHTH Ha 00JIiK» [6].

Hopmu 4yMHHOTO 3aKOHO/IaBCTBA, 1110 PErYIIIOI0TH 00Ir BOrHEma-
TBHOT 30poi B YKpaiHi, IPpaKTHYHO MOBTOPIOIOTH TOJIOBHI MPUHIUIIH
3acTapiioro MOCTPAASHCHKOIO0 3aKOHOAABCTBA 3 BHIIEC3a3HAYCHUX
MUTaHb, SKI BIJIMOBIad BUMOraM TOJIIIHBOT TOTAIITAPHOI CHUCTE-
mu. Ha cpboronni B YkpaiHi BiCyTHiH 3aKOH, SIKHl OM peryioBaB
peajbHO iCHYIOWi CyCHiNbHI BiHOCHMHM, IIO BHHHUKAIOTh Yy cdepi
00iry sik BorHenaibHoi 30poi, Tak 1 creniajJbHuX 3aco0iB caMm0000-
poHu. IcHye nuIIe psaa MiA3aKOHHUX aKTiB Ta IHCTPYKIIH, BUAAHMX
Kabinerom MinictpiB YkpaiHu Ta MiHicTepcTBOM BHYTPIMIHIX
CrpaB, X04a HU3Ka HAyKOBI[iB, HAPOAHUX JEMyTaTiB YKpaiHH, mpa-
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LIBHUKIB MPAaBOOXOPOHHHUX OpPTraHiB Ta 3BHYAMHWUX T'POMAJsH I1OC-
TIHO apryMEHTYIOTh 100 HEOOXITHOCTI Ha 3aKOHOJAaBYOMY PiBHI
3aKpINHUTH MPaBO TPOMasHIUHA Ha 30epiraHHs, HOCIHHS i 3aCTOCy-
BaHHS 30poi Ta CremiaJbHUX 3ac00iB CaMOOOOPOHU B €JIMHOMY 3a-
KOHOIaBYOMY akTi. Takok € HeoOXiTHICTh BpEryJaloBaTH MpPaBO
rpoMassHAHA Ha 30epiraHHs, HOCIHHS Ta 3aCTOCYBaHHS HUM KOpOT-
KOCTBOJILHOI Hapi3HOi BOTrHeNnaJbkHOi 30poi, a came micTonera
abo peBosibBEpa, AK 30poi s camooboponu. Ha Hamry mymky, 1o
30poi caMOOOOPOHM MOXKE HAJIGKATH IMBUIbHA 30pOs, sKa 3TiTHO
31 CBOIMU KOHCTPYKTUBHUMH I TAKTHKO-TEXHIYHUMH JaHUMH MOXKE
3aCTOCOBYBATHCS 3 METOI0 CaMOOOOPOHH, 3aXHCTY HIINX TPOMaJIsH,
BJIACHOTO MaifHa BiJl IPOTUIIPABHHUX MOCSATAHb.

Kpim Toro, BimmoBimHo npo IlluBinbHOrO KoOmekcy YKpainu
00’€KT IMBIIFHO-TIPABOBHUX BiIHOCHH MOXK€ OYTH BITBHO BiTUyXe-
HUl abo OyTH BUIBHO NEpEaHul BiJl BIACHUKA JI0 OyAb-AKOI 1HIIIOT
oco0M SIK y TIOpSAAKY MPaBOHACTYIIHUITBA a00 yCHaJKyBaHHS
4y OyJIb-SIKUM IHIIMM YMHOM BiJIIOBIJHO JIO I[UBUJIBHOIO 3aKOHO-
JIaBCTBA, POTE 32 YMOBH, I]0 BOHH HE € BUIYYECHHUMH 3 IIUBUILHOTO
00iry, abo He 0OMEXEHI B 00iry, U HE € HEBiJ €MHUMHU BiJ (i3uy-
HOi abo ropuan4HOI ocoOu. Bua 00’ekTa IUBUTFHUX MPaBOBIAHO-
CHH, TIepe0yBaHHS SIKOTO y HUBUILHOMY 00Ty HE JOMYyCKa€eThes, abo
SIKU BUJIYYEHO 3 IUBUIBLHOTO 00iry, Mae OyTH mpsIMO mependavyeHo
y 3aKOHOZaBCTBI [7]. Bpak y BITUM3HSHOMY 3aKOHOJABCTBI OKPEMO-
rO CHeliaJbHOTO 3aKOHY TMOPODKYE MOXKIIHMBICTH MOCTABUTU IIif
CYMHIB JIETITUMHICTh BWJIyYEHHS MpPalliBHUKAMH MPABOOXOPOHHUX
opraHiB 30poi, 60iioBuX mpunacie abo BUOYXOBHUX PEUOBHH Ta TO-
pYLIEHHS TpoBapKeHHs, nependayenoro cr. 263 KK Ykpainu. [Ipo-
JIOBXKYFOUM PO3BUTOK IIi€i JyMKH, HEOOXiJHO 3BEpHYTH YBary,
0 HaBiTh cama Ha3Ba cratTi 263 KK VYkpaiHu € meBHOW Miporo
HEKOPEKTHOK 1 CTPYKTYpHO HeNoriyHow. OCKUIbKM BU3HAYCHHS
«HE3aKOHHE TIOBOJDKCHHS 31 30po€ro, OOHOBMMH TpUIIacaMU
a00 BHOYXOBHUMH pPEYOBHHAMH» anpiopi B 000B’SI3KOBOMY MOPSAKY
nepenbaydae iCHyBaHHSI 3aKOHY Mpo 30polo, SKWid OM peryiroBaB
MpaBujIa OBODKEHHS 31 30poeto Ta O0HOBHMHU TIPUTIACAMH.

OpHak Ti, XTO TPOTH Jerajizamii 30poi Ta 3ampoBaHKEHHS OK-
pPEMOr0 3aKOHY PO 30pot0, TIyMavyaTh MOHATTS «3aKOH» HE K KOH-
KpPETHO iCHYIOUHMI HOPMAaTHBHO-TIPABOBHUU aKT, a K MEBHY TPYIy
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MPaBOBHUX HOPM, IO PETYJIOTh OJHOPIIHI CYCHUIbHI BIIHOCHHU
1 sIKKX 3000B’s13aH1 JOTPUMYBATHCS BIaCHUKHU 30poi. Came ToMy MU
JTIAIITA BUCHOBKY MPO JOLUIBHICT 3aMiHM YacTHHH HA3BU CTAaT-
Ti 263 KK YkpaiHu 3 «HE3aKOHHOTO MOBOPKEHHS...» Ha «IIPOTH-
MpaBHE MOBOYKEHHS. . .» YH «HECAHKIIIOHOBaHE TIOBOJKEHHSI. .. ».

Ha mizncraBi BUKIaIGHOTO Ta aHAIII3Yy YKPaiHCHKOIO 3aKOHOaB-
CTBa IIOJI0 PETYJIOBaHHS 00iry 30poi BCTAHOBJICHO, IO B YKpaiHi
MUTaHHS 00iry 30poi J1oci He BperyjibOBaHO 3aKOHOM. Y CydacHii
JiepKaBi BIACYTHICTh 3aKOHY PO 30pOI0 € CYTTEBUM MOPYLICHHSIM
3acaj] mo0y0BH MpaBoBoi jaepxkapu. CtanoMm Ha 2023 pik Ykpaina
3aJIMIIAETHCS Mai)Ke OCTAaHHBOIO KpaiHOl B €BpOIIi, SKa A0 MBOTO
4yacy HE Ma€ BJIACHOTO 3aKOHY 3 PEryJIIOBaHHS 00Iry IHUBUILHOI BOT-
HenaJbHOI 30poi.

IcHye BHCHIB: X0Uen MOCH 3a00pPOHUTH — J03BOJIb 11e. Take ak-
TyaJbHE MUTAaHHS CHOTOACHHS SIK Jeranizamis 30poi cpuiiMaeThes
HAlIUMHU TPOMaJsSHAMH BeTbMH HeoiHO3HauHO. [leBHa rpyna Hay-
KOBI[IB BBaXka€: Jierajisaiisi 30poi € 0OrpyHTOBAaHUM KPOKOM ChOT'O-
JICHHSI, 110 HEMHMHY4Ye TpPHU3BENe N0 3arno0iraHHs ii HE3aKOHHOMY
00iry. [IpoTMBHHMKM TaKOl JyMKH BIICBHEHI, 10 HAJaHHS J[03BOIY
Ha BUKOPUCTAaHHS 30pOi CIpHATUME iICTOTHOMY 30UIBILIEHHIO 3JI0-
YUHHOCTI, TOOTO 30LIBIIUTHCS KUIBKICTh YOUBCTB 4Yepe3 HeoOepex-
HICTh 200 i Yac MepEeBUIICHHS MEK HEOOX1IHOT 4M YSBHOI 000pO-
Hu. Takox, Ha TXHIO MKy, Sika Ma€ MpaBO Ha iCHyBaHHS, iCTOTHO
3pOCTYTh KOPYIIIIIMHI PU3HMKH TiJI 4aC caMOi MPOIEeypH OTPUMAHHS
JI03BOJTy Ha 30poto. KpiM Toro, sik BBaXKarOTh IICUXOJIOTH, caMa Hasi-
BHICTh Yy JIOAMHU «HOX@» HEOAMIHHO TNpH3BeAe 10 BHHUKHEHHS
OakaHHs KOMY-HeOyIb HOTO «BCTPOMHTID.

[IpoBenene comionoriune omutyBaHHsa (B «/lii») mokasaino,
110 OUTBIIICT, OMUTAHUX PECIIOHJIEHTIB MiATPUMYIOTH JIEeraii3aiito
30poi B Ykpaini [8]. A nmeramizaitisi 30poi B 000B’SI3KOBOMY TOPSIIKY
MOB’si3aHa 3 YiTKUM IIPaBOBHM PEryIIOBAaHHSIM MpaBHi ii 3acTocy-
BaHHS. [HIIMMHM cIOBaMH, 3aKOH YiTKO BWU3HAYaTHME, XTO, KOJH,
3a IKMX 00CTaBWMH Ma€ MpaBo 3aCTOCOBYBATH 30poro. Lle mpobdiemue
NUTaHHS HaOyno HeaOWsSKOro 3HAYEHHs Yy 3B’S3Ky 3 MOIisMH,
10 HUHI BiIOYBalOThes B YKpaiHi.

TakuM YMHOM, MH BHCYBAa€MO MPONO3UIII0 MIOJ0 MPHUIIBHI-
HIeHHs Jeranizanii 30poi B Hamii kpaini. Ha Hamre mepexoHaHHS,
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MpoayMaHa Jerajizaiis 30poi HEOIMIHHO NMpU3BEAE IO iICTOTHOTO
30LIBIICHHS HAJIXOKEHb JI0 JICPIKABHOTO OHOJIKETY.

SlckpaBuM B3ipLEM AEp)KaBH, /¢ HA BUIIOMY 3aKOHOIABYOMY
piBHI 3akpilieHO N103BiNT Ha HociHHA 30poi, € Cnomyueni llltatu
Awmepuku. e 1791 poky y CIIIA HaOyi10 YMHHOCTI TPaBO BOJIOIi-
TH 30poe€to, mependaueHe OPyrorw cepel Mepuioro AecsiTka Momnpa-
BoK 710 KoHcTuTyii NepxaBy, BitoMux sik «buuib mpo mpasay.

[TomiOH1 3aKOHOJABYI aKTH ICHYIOTH 1 B HH3I[I €BPOICHCHKUX
nepkaB. Y HiMeuuwHi mepmmnii 3akoH mpo 30poro O0yJo yXBajeHO
1891 poky. Odinitino rpomaasHam HiMeuyunHM MOXHA MaTH
mpu cobi i HocuTH 30poro Bix 1928 poky — came TOIi 3aKOHOAABCT-
BO Mpo 30poro OyI10 JibepanizoBaHo.

TakuM YMHOM, MU Il Pa3 HAMOJATAEMO HA HEOOX1JTHOCTI yXBa-
JICHHSI €IMHOTO KOMITJIEKCHOI'0 HOPMAaTHBHO-IIPaBOBOTO aKTa, KUK
Ou perymtoBaB 00ir 30poi.

[leBry po0oTy B IbOMY HAmpsIMKY B€ MPOBOAWIH — OyB po3-
poOiienunii ipoekT 3akony Ne 2105 [9] «IIpo obir 30poi HEBiliChKO-
Boro npusHaueHHs» Bix 09.02.2009 p., y sikoMy 3a3Ha4eHO, M0 e
HOPMATHUBHO-TIPABOBUH aKT PEryJIIO€ MPaBOBIJHOCHHHU, IO BHHU-
KaloTh Tpu 00iry B YKpaiHi 30poi HeBiiCbKOBOrO MpHU3HAYCHHS
Ta OoempumnaciB 10 Hei, 1 COpSIMOBaHMN Ha 3aXHCT JKUTTS Ta 3]0-
pOB’si, mpaB i cBOOOA rpoMajsH, ycix ()OpM BIACHOCTI, OXOPOHY
TPOMAJICKKOTO0 TOPSIIKY 1 MPUPOTHUX PECypCiB, CTBOPEHHS YMOB
ISl BiHCHhKOBO-TTATPIOTUYHOTO BUXOBAaHHS MOJIO/1, PO3BUTKY BiTUH-
3HSHOTO 30pOHOBOr0 BUPOOHMIITBA, CTPUIEHBKOTO CIIOPTY Ta MO0~
BaHHS, BITHOBJEHHS TpajWLiil YKpalHCBKOrO KO3alTBa, a TaKOX
3MII[HEHHSI MIKHAPOJHOTO CHiBPOOITHUITBA B OOpOTHOI 31 37104MH-
HICTIO Ta HE3aKOHHUM 00iroM 30poi.

Kpim Toro, 23 mrororo 2022 poxy Bepxosna Pama yxBammia
B MEPIIOMY YWTaHHI MpoekT 3akoHy Bixg 25.06.2021 p. Ne 5708
«[Ipo mpaBo Ha MMBiITBEHY BOrHENAILHY 30potoy» [10].

BijicyTHICTH Ha CHOTOJ/IHI OKPEMOT'O 3aKOHY, IO PEryJIO€E CyC-
MiTBHI BITHOCHHHU Y cepi 00iry KOpOTKOCTBOIBHOI Hapi3HOI 30poi,
HE J]a€ MOXIIMBOCTI IpOMaJsiTHAM MOBHOIO MIpOIO peaji3yBaTH CBOE
KOHCTHUTYI[IliHE NpaBo Ha camo3axucT. lle mimOyproe rpomaisH
JI0 IPOTHUIPABHOTO MpHI0aHHS 30poi Ha TaK 3BAHOMY «UOPHOMY
puHKy». JlieBUMU 3axoiamu, 110 HEOJAMIHHO NMPHU3BEIH O J0O 3HU-
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KEHHSI KUIBKOCTI BHIAAKIB MPOTUIIPABHOTO MpHUAOAaHHS 30poi,
Ha Hally TyMKY, MalOTh CTaTH: MO-TIepIIe, HEYXUIbHE JTOTPUMaHHS
HOPM 3aKOHY, 110 IependavaroTh Npoeaypy NpuadanHs, 30epiraH-
HS, TepeBe3eHHA 30poi, OoempumnaciB Ta BHOYXOBHUX PEUYOBHH;
CHIPOIICHHS TIOPSAAKY BHJAadi Ta TNPOJOBXKEHHS 3apeecTpOBaHOI
30poi; HeonMiHHE BHITydeHHs 30poi, OoloBHX mpumnaciB abo BUOY-
XOBUX PEYOBHH Y BHINAAKY IPOTHIIPABHOTO 3aCTOCYBaHHS i HEHa-
JISKHOT0 30epiraHHs.

Ockinbku YKpaiHa € mpaBoBOIO JEPKaBOKO, PETYIIOBaHHS 00Iry
30poi Mae 3/iHCHIOBATUCS Ha 3aKOHOJABYOMY PiBHI. YXBaJCHHS 3a-
KOHY TpO 30pOr0 HAJacTh 3MOTY JIEP)KaBi KOHTPOJIIOBATH 110 chepy,
a3a YMOBH IPOIYMAHOTO i €KOHOMIYHO OOIPYHTOBAHOTO MiAXOMYy
JI0 PO3B’sI3aHHS TPOOJIEMU MOXIIMBE HAINIOBHEHHS JIEPKABHOTO OF0-
JDKETY 33 paXyHOK BUKOPIHEHHS! «IOPHUX PUHKIBY MPOAAXKY 30poi.

BucnoBku. Ha nijcraBi BUKJIQJICHOTO i aHAJi3y YKPaiHCHKOTO
3aKOHO/IAaBCTBA ILOJIO PETYyIIOBaHHS o00iry 30poi BCTaHOBIIEHO,
10 MUTaHHA 00iry 30poi B YkpaiHi 10Ci HE BpErylbOBaHe 3aKOHOM.
Mu BHIeBHEHI, 110 YXBAJIEHHS 3aKOHY i YiTKe MPaBOBE peryIroBaHHS
MPaBOBITHOCHH Ta  BIANOBINANBHOCTI 3a  MPABONOPYIIEHHS,
MOB’sI3aHUX 31 30po€to, BKkpail BaxuBe. Jlume Toi ¢akr, mo B Y-
paiHi BiICYTHIil 3aKOH MO 30pOI0, BKE € KPUUYIIUM MOPYLIEHHSM
3acajl Mo0yJ0BH MPaBOBOI jiepkaBu. Came TOMY HEOOXITHO yXBaJlu-
TH €IMHUN KOMIUIEKCHHUI HOpMaTHBHO-TIPAaBOBHH aKT, SIKUH OW pe-
rymoBaB o0ir 30poi. Ctanom Ha 2023 pik YkpaiHa 3aidinaeTbcs
Mal)e OCTAaHHBOK KpaiHOw B €BpoIi, ska J0Ci HE Ma€ BIACHOTO
3aKOHY 3 peryJtoBaHHs o0iry HIWBUTBHOI BOTHENAIbHOI 30poi.

AmnaJti3yrour BUIICBUKIIAJICHE, MOXKHA 3pOOMTH BUCHOBOK ITPO He-
OOXiIHICTh BHECTHU 3MiHU J10 Ha3BH cTatTi 263 KK Ykpainu, sika HuHI €
CTPYKTYPHO HEJIOTTYHO: JOIUTbHO 3aMiHUTH YaCTHHY HA3BU CTATTI
3 «HE3aKOHHOT'O MOBOJKEHHS. . .» Ha «IIPOTHIIPABHE TOBOLKEHHS. . . ».

Cnucok BUKOPUCTAHMUX J7Kepelt
1. TIpo 3axomu MIOMO JATBIIOrO 3MIITHEHHS MPABOIOPSIKY, OXOpOHH
mpaB i cBoOoxm rpomaisH : Yka3 [Ipesumenra Yipainu Big 18.02.2002 p.
Neo 143/2002. URL: https://zakon.rada.gov.ua/laws/show/143/2002#Text
(mata 3BepHenHs: 15.01.2023).
2. Tpo 3aTBepKeHHsT [HCTPYKILT MPO MOPSIOK BUTOTOBJICHHS, IPUJI-
OanHs1, 30epiranus, 00JiKy, EPEBE3EHHs T BUKOPUCTAHHS BOTHEAIBHOI,

120



Hayxoswit Bicauk CiBepmman. Cepist: [IpaBo Ne 1 (18),2023

ITHEBMATHYHOI, XOJIOJHOI OXOJIOUIEHOI 30poi, MPUCTPOI BITYN3HSIHOTO BHU-
pOOHUIITBA ISl BIACTPIy NMATPOHIB, CHOPS/PKEHUX TYMOBHMHU UM aHAJIOT-
YHUMH 32 CBOIMH BIACTUBOCTSMH METAIbHUMU CHAPSIAMU HECMEPTEIbHOI
i, Ta TATPOHIB JIO HUX, a TAKOXK OOEMPUITACIB JT0 30pOi, OCHOBHUX YaCTUH
30poi Ta BUOyXOBHX MarepiaiiB : Haka3 Bijg 21.08.1998 Ne 622. URL:
https://zakon.rada.gov.ua/laws/show/z0637-98#Text (mata 3BepHCHHS:
15.01.2023).

3. Hdparr’stuii b. Yoro ouikyBaTH BiJ yXBaJIEHHS! 3aKOHOIIPOEKTY MPO
30poro? Konremniiiss 3aKOHOMPOEKTY TPO OOIr IUBUIBHOI BOTHEMATBHOT
30poi, 3amponoHoBana MBC 1o Apyroro 4uTaHHS. /[3epKano mMuodicHs.
URL:https://zn.ua/ukr/internal/choho-chekati-vid-ukhvalennja-
zakonoproektu-pro-zbroju.html (nara 3sepaenss: 15.01.2023).

4. VYxpaina BumaBatmMe 30poto ycim oxoumm. DW. URL:
https://p.dw.com/p/47Vjr (nara 3Bepuenns 15.01.2023).

5. MBC Bxxe BHAANO rPOMAJIsIHAM JECATKH THCSY aBToMatiB — MoHac-
TUPCHKUU. YVrpinghopm. MyrvmumeOditina niam@popma inomosnenns Yrpai-
nu. URL: https://www.ukrinform.ua/rubric-ato/3429782-mvs-vze-vidalo-
gromadanam-desatki-tisac-avtomativ-monastirskij.html (mara 3BepneHHS::
15.01.2023).

6. Jleramizamis 30poi B Ykpaini: TonoBa Hammoomiii Ha3BaB BaXKIIUBY
ymoBy. Ciroso i dino. URL: https://www.slovoidilo.ua/2022/07/29/movyna/
bezpeka/lehalizacziya-zbroyi-ukrayini-holova-naczpolicziyi-nazvav-
vazhlyvu-umovu (nara 3Bepuenns: 15.01.2023).

7. luBinpHuii kojekc Ykpainu : 3akoH Ykpainu Bim 16.01.2003
Ne 435-1V. URL: https://zakon.rada.gov.ua/laws/show/435-15#Text (mata
3BepHeHHs: 15.01.2023).

8. OmuTyBaHHS TPO BUTBHE BOJOJIIHHA 30poeto. Crnoso i dino. URL:
https://www.slovoidilo.ua/2022/06/01/novyna/suspilstvo/opytuvannya-pro-
vilne-volodinnya-zbroyeyu-59-korystuvachiv-diyi-pidtrymalylehalizacziyu
(mata 3BepHenHs: 15.01.2023).

9. IIpo 06ir 30poi HEBIWCHKOBOT'O MPHU3HAYCHHS : IPOEKT 3aKOHY BiJ
09.02.2009 Ne 2105. URL: https://ips.ligazakon.net/document/JF IMHO0B
(mata 3BepHenHs: 15.01.2023).

10. IIpo mpaBo Ha UMBLIEHY BOrHENAJIBHY 30pOIO : IPOEKT 3aKOHY Bif
25.06.2021 Ne 5708. URL: https://itd.rada.gov.ua/billinfo/Bills/Card/27190
(mata 3BepHenHs: 15.01.2023).

121



Ne 1 (18),2023 Hayxoswit Bicuuk Cieprmuan. Cepist: [IpaBo

Tkachenko O.,

PhD in Law, Associate Professor,

Head of the Department of Advanced Training

of the Personnel of Bodies, Institutions of Execution of
Punishments and Detention Centers of the State Criminal and
Executive service, Institute of Advanced Training of the Personnel
of the State Criminal and Executive service,

Academy of the State Penitentiary Service,

Chernihiv, Ukraine

ORCID: 0000-0002-5640-0906;

Kosov O.,

Senior lecturer of the Department of Advanced Training
of the Personnel of Bodies, Institutions of Execution

of Punishments and Detention Centers

of the State Criminal and Executive service,

Institute of Advanced Training of the Personnel

of the State Criminal and Executive service,

Academy of the State Penitentiary Service,

Chernihiv, Ukraine

ORCID: 0000-0001-9651-5647,

Vihovskyi V.,

Senior lecturer of the Department of Advanced Training
of the Personnel of Bodies, Institutions of Execution

of Punishments and Detention Centers

of the State Criminal and Executive service,

Institute of Advanced Training of the Personnel

of the State Criminal and Executive service,

Academy of the State Penitentiary Service,

Chernihiv, Ukraine

ORCID: 0000-0001-7820-2284

WAYS TO IMPROVE THE PREVENTION OF ILLEGAL
HANDLING OF WEAPONS, AMMUNITION
OR EXPLOSIVES

The article analyzes the current state of illegal handling of weapons,
ammunition or explosives in Ukraine and ways to solve this issue. Not one country,
being in active wars, conflicts or skirmishes cannot boast of a high level of social,
economic and moral condition of the population. With the onset of the local armed
conflict in eastern Ukraine, namely in Donetsk and Luhansk regions, increased,
social tensions the psychological state of the population deteriorated, and the
number of crimes, including the use of weapons, ammunition and explosives.
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The problem of the spread of crime with the use of weapons, ammunition
or explosives requires state regulation and the search for effective ways to solve it.

The presence of a scattered legal framework in the form of a large number
of instructions, departmental orders and directives leads to contradictions The
article presents the expediency of adopting a single legal act on the civil circulation
of weapons. This proposal will make it possible to gather in one document the
issues of subject composition, permitting nature, procedural system and the order
of use of weapons. Ukraine is a state governed by the rule of law, and all relations
must be regulated by law, including intercourses related to weapons.

The main sources of illicit supply of arms and ammunition in Ukraine remain
the resale of internal supplies and a cross-border trade. All things considered, it is
proposed to carry out a number of preventive measures in the law enforcement
system. Due to the high latency nature of weapons theft, there is an emphasis on
cooperation between the police and the military prosecutor’s office and sufficient
attention to places where weapons can be stored, as well as to control and close the
black ways of hittings weapons from the war zone.

The conclusions emphasize the implementation of the proposed effective ways
to combat the illicit handling of weapons, ammunition or explosives.

Key words: prevention, firearms, ammunition, explosives, armed conflict,
civilian circulation.
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THE CONCEPT OF “DUTY TO PROTECT”:
INTERNATIONAL LEGAL ANALYSIS AND PROBLEMS
OF IMPLEMENTATION

The article provides an international and legal description of the concept
“Duty to protect”. The problems of implementing this concept are analyzed. It is
noted that the latter problems arose due to the presence of conflicts between the
content of the concept and some principles of international law, namely:
inviolability of state sovereignty, non-use of force or threat of force, prohibition
of interference in the internal affairs of other states.

Key words: “Duty to protect”, principles of international law, state
sovereignty, non-interference in internal affairs, non-use of force and threat
of force, collective measures, military force.

Target setting. “Duty to protect” is a relevant and discussed
international concept in modern international law. Its appearance
is dictated by radical changes in international relations and,
unfortunately, the weakening of the role of international law as the
only and recognized regulator of globalization processes in all
spheres of international cooperation. In the 2009 report of the
Secretary General of the United Nations (hereinafter — the UN) the
following was stated: “... negative phenomena in the history
of the 20th century were the Holocaust, the killing fields in
Cambodia, the genocide in Rwanda (Africa) and the mass murders
in Srebrenica (Bosnia and Herzegovina ), and the last two
manifestations were in the presence of the United Nations
Organization representatives. Such situations have become a cruel
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legacy of the 20th century and are a bitter testimony to the
catastrophic inability of individual states to fulfill their main duty,
which is to ensure the realization of human rights to life, health,
freedom, and personal security. The events that are taking place
in the Middle East, especially the civil wars in Syria, Libya, Yemen,
humanitarian disasters, the aggravation of rivalry between regional
states, the further expansion of the zone of instability and the
growing wave of terrorism and extremism, the strengthening
of inter-ethnic conflicts require the UN to take political, legal and
humanitarian measures to prevent or eliminate these disasters. All
these factors demonstrated the urgent need to develop new criteria
for external humanitarian intervention in order to counter crisis
situations and led to the emergence of the international legal concept
“Duty to protect”.

Actual scientific researches and issues analyses. In Ukrainian legal
science, the provisions of the concept “Duty to protect” are increasingly
becoming the subject of discussion and scientific development. The
scientists paid certain attention to such issues: Herasymenko D. S,
Lukashuk I. 1., Liubashenko V. I., Merezhko O. O., Nazarenko O. A.,
Hrystova H. O., Shumilenko A. P. and others. However, the mechanism
of its implementation, as shown by modern international legal practice,
faces certain problems that need to be solved.

Goals setting. On the basis of an international legal analysis
of the concept “Duty to protect” problems need to be formulated
which may negatively affect the mechanism of its implementation
and ways to solve them also need to be determined.

The statement of basic materials. The Concept “Duty
to protect” (hereinafter — the Concept) was first heard in the report
(1999) of the International Commission on Intervention and State
Sovereignty (hereinafter — the Commission). Famous scientists,
political ~figures, diplomats and representatives of public
organizations worked as part of the Commission. It is believed that
the author of the Concept is Garrett Evans, who at that time was
a special adviser to the UN Secretary General.

The Concept was first mentioned in the Report of the “High-
level Group on Threats, Challenges and Changes” established by the
UN Secretary General in 2004. And its principles were enshrined
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in the Final Document of the 2005 UN Summit, which, in our
opinion, should be considered a continuation of the Concept’s
content, which defines the obligation of each state to protect its
population from genocide, war crimes, ethnic cleansing and crimes
against humanity. Referring to paragraphs 138, 139 of the Final
Document of the 2005 UN Summit, the following reasons can
be tentatively identified regarding the use of force (armed) actions
by the countries of the international community in crisis regions:
1) seriousness of the threat; 2) the intervention should be aimed at
helping the population, and not at changing the existing state
system; 3) the emergence of an emergency situation, which is
caused by a massive violation of human rights; 4) military actions
can be legitimized only if their use has a reasonable chance
of achieving a successful result in preventing mass crimes against
the civilian population; 5) reasonable means of force action; 6) the
primary and main goal of the intervention should be to end the
suffering of the civilian population. In addition, the countries of the
international community are obliged to use diplomatic, humanitarian
and other means in accordance with the UN Charter [1].

It is worth noting that the measures provided for in the Concept,
which are quite appropriate, may cause certain problems in
the process of their implementation. The latter are caused by the
possibility of violating some principles of international law, which
are formulated in the UN Charter and the Declaration on the
Principles of International Law.

One of the key principles of international law is state
sovereignty. This principle has an imperative character, and
therefore doubts arise regarding the possibility of implementing the
measures outlined in the Concept without a certain contradiction
with the mentioned principle. Despite this, the Commission pointed
out that sovereignty not only gives states the right to control their
internal affairs, but also imposes a direct responsibility to protect the
people living within their territories. The commission noted that
when the state is unable to protect people due to a lack of capacity
or will, the responsibility shifts to the international community [2].
In addition, in his annual report, the former UN Secretary General
Kofi Annan, characterizing the crisis phenomena associated with the
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massive violation of people’s rights in Rwanda and the Balkans, put
forward the idea of the need to cede state sovereignty for the sake
of saving people, and he rightly noted that no legal principle , even
the principle of sovereignty cannot be applied to cover up the
commission of crimes against humanity [3].

However, the UN Charter and the Declaration on the Principles
of International Law do not yet establish rules and conditions that
would allow violations of the principles of international law, even
in crisis situations for the population. The specified documents, on
the contrary, confirm that violations of the principles of international
law are not admissible in any case.

Therefore, since the Concept by its legal force has the status
of an international initiative, according to the authors, a rational way
to solve the existing problem would be to standardize its provisions,
taking into account that its content should not contradict the
principle of state sovereignty.

The next principle, which, in our opinion, is also in conflict with
the Concept is non-interference in internal affairs. The UN Charter
and the Declaration on Principles of International Law (1970) state
that no state or group of states has the right to interfere directly
or indirectly for any reason in the internal and external affairs
of another state. As a result, armed and all other forms
of intervention or any threats directed against the state or against its
political, economic and cultural foundations are a violation
of international law [4; 5]. The obligation of this principle is
manifested in the fact that, firstly, it prohibits anyone from
interfering in the internal affairs of the state, and secondly, it does
not allow any coercive actions aimed at subordinating the state
to the own interests of another state. However, in one of the annual
reports of the UN Secretary General, the opinion is voiced that
“...the principle of non-interference in internal affairs should not be
considered as a protective barrier behind which human rights are
systematically and impunity violated...” and this corresponds to the
content of the Concept [6]. According to Art. 39 of the UN Charter,
the United Nations can make decisions on the application
of collective measures exclusively for the maintenance or restoration
of international peace and security. But the last reason, according
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to the authors, cannot legitimize the actions of countries to interfere
in the internal affairs of other countries due to the massive violation
of people's rights. Therefore, the provisions of the Concept, in case
of their implementation, may conflict with this principle. In our
opinion, the solution to such a problem can be assumed in the
following ways: first, supplement the UN Charter and
the Declaration on the Principles of International Law with the
necessary changes, but this approach can be carried out for quite
a long time; secondly, to provide regulatory framework for UN
actions to stop or prevent crimes against humanity without violating
the mentioned principle.

The concept, in terms of its implementation, is at odds with
another principle of international law — the non-use of force or the
threat of force. The Final Document of the World Summit (2005)
defines the grounds by which countries and the regional and sub-
regional international organizations created by them can counteract
genocide, war crimes and crimes against humanity. It should be
noted that international law provides that it is not a violation of the
principle of use of force in the case of self-defense or to implement
the relevant resolution of the UN Security Council. However, in
Part 4 of Art. 2 of the Charter states “...all members of the United
Nations shall refrain in their international relations from the threat
oruse of force, both against the territorial integrity or political
independence of any state, and in any other way incompatible with
the purposes of the United Nations” [4]. Therefore, the above points
to a conflict regarding the grounds for the implementation of the
mentioned principle, the resolution of which, in our opinion,
is permissible with the help of regulatory measures. The position
of the authors again leans toward the need to adopt a legal act that
would normalize the existing discrepancy between the principle
of non-use of force or the threat of force and the provisions of the
Concept.

The use of military force by the UN during events related to the
mass destruction of the population in a number of countries
(Rwanda, Kosovo, South Sudan) was mentioned above.
Unfortunately, modern international law does not have a single
approach to the criteria for military intervention in such situations.
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The concept assigns the duty of making such a decision in case
of inaction of the Security Council to the UN General Assembly
(“Unity for Peace” procedure). As stated in the Concept, military
force can be justified only in the event that all non-military means
of resolving the crisis have been exhausted and have not yielded
results. The scale of military intervention should be proportional
to the situation, and its duration and intensity should be the
minimum necessary to achieve the set goal [6]. As a result, the
question of the need to normalize the mechanism of the use of
military force under the auspices of the UN, which would eliminate
the existing conflicts generated by the adoption of the Concept, is
again relevant.

In our opinion, certain attention is being paid to questions
regarding the interpretation of the content of the application
of collective measures of a non-military nature, which are provided
for by the UN Charter and the Concept. According to Art. 52 (2)
of the UN Charter, states must make every effort to achieve
a peaceful resolution of disputes, especially at the local level,
through the conclusion of regional agreements or other actions of
regional bodies even before transferring disputes to the UN [4]. On
the other hand, Art. 53 (1) of the UN Charter warns that no coercive
action shall be taken without authorization from the Security
Council. Further in Art. 54 of the UN Charter states that the Security
Council must always be fully informed about actions taken
by regional bodies to maintain international peace and security. The
provisions of the above articles are not always strictly observed
in practice, but they emphasize the great importance of maintaining
permanent working relationships between global, regional and
subregional organizations for the prevention of crimes against
humanity and the protection of the population [3]. As for the
Concept, it contains only grounds for the use of collective force
(more often military) in case of mass violation of people's rights,
while it does not give clear recommendations to the UN Security
Council to prevent conflicts and eliminate their consequences.

In general, it is appropriate to note that the problems discussed
above had a significant impact on the decision-making by the UN
Security Council (lack of agreement during voting) in order to end
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crisis situations in a number of regions of the planet associated with
massive violations of human rights and even in cases where
sovereign states were not able to counter such crimes on their own.
It should be expected that current legal conflicts may inhibit the
processes of international response to prevent massive disruption
of life, health, and safety of the population in specific countries
or entire regions.

Conclusions. Based on the above mentioned, it is advisable
to formulate the following conclusions:

First, the emergence of the concept of “Duty to protect” is due
to such negative manifestations as massive and gross violations
of human rights, genocide, crimes against humanity, ethnic
cleansing, and others.

Secondly, the Concept formulates a list of grounds that give the
countries of the international community the right to: prevent the
occurrence of war crimes and violations of the requirements
of international humanitarian law; application of international legal
measures against states that are unable or unwilling to counteract
crisis manifestations on their own; restoration, if necessary, of state
territories where a situation of mass extermination of people took
place.

Thirdly, the provisions of the Concept in some cases conflict
with such principles of international law as the observance of state
sovereignty, non-interference in the internal affairs of other states,
non-use of force or the threat of force, which prevents the full
implementation of the requirements formulated in this initiative.

Fourthly, the ways of overcoming the conflicts that are taking
place are mostly reflected only at the level of various international
forums held under the auspices of the UN or the annual reports
of the UN Secretary General and have not yet acquired a normative
form.

Fifth, the optimal way to eliminate existing problems would be
to give the Concept the status of an international legal act. In our
opinion, in addition to the measures already formulated in it, it
is advisable to: establish clear rules and procedures for collective
countermeasures against dangerous manifestations that threaten
people's lives and health; determine the criteria for the use
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of military force and peaceful collective measures on the territory
of states in which manifestations of genocide and other crimes
against humanity occur; formulate recommendations for the UN
Security Council to prevent conflicts and eliminate the causes
of their occurrence in a timely manner.

Thus, the concept of “Duty to protect” is still a young
international initiative that does not have universal and established
practical implementation mechanisms, but international legal
practice confirms its support by a large number of countries of the
international community.
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KOHIEILIA «OBOB’AA30K 3AXUIIATN»:
MIXKXHAPOJHO-IIPABOBUI AHAJII3
TA MIPOBJIEMU PEAJII3AIIIL

YV emammi npogedeno miscnapoono-npasosuii ananiz kowyenyii « 0608 ’a30x
saxuwamuy. 3aysasiceno, wo ii nosaea oOymMoeieHa He2amusHUMU NPOABAMU, SKI
npussenu 00 Maco8o20 3HUWEHHs t00ell ma NOPYUWEHH HOPM MIHCHAPOOHO20 2Y-
manimapnoeo npaga. Knouosumu ceped niocmas, ski Modcyms Haoagamu npaso
Ha NPoBeOeHHsl CUNOBUX 3AX00i8 Y KPUZ0BUX Pe2iOHAX, € CEePUO3HICMb 3acpo3uU, No-
POOdICenOT Macosum nopyuieHHam npae noounu. I1io uac naykosoi po3pobxu 3mic-
my Kouyenyii cghopmynbo8ano agmopcoke daueHHs npoonem, SKi MONCYMb GUHUK-
HYmMu npomsazom peanizayii ybo2o OOKyMenma il 00yMOo6eHi NOPYUIeHHAM OesKUX
NPUHYUNI@ MidcHapooHozo npasa. Lfi npunyunu, ski marome iMnepamueHuil xapa-
Kmep, CmocylombCs HeNOPYUHOCI 0epiiCcagHO20 Cy8epeHimenty, He3acmocy8aHHs
CUU YU 3a2PO3U CUNLOIO0, 3aDOPOHU BMPYUAHHA Y GHYMPIWHI CRPAGU THULUX 0epAHCaB.
3micm koHyenyii akmusHO NIOMPUMYIOMb HA PIZHUX MIJDICHAPOOHUX POPYMAX, KL
npogoodsms nio eciooro OOH, ma y wopiunux oonogiosx I enepanvroeo cekpemaps
OOH. Inwumu crosamu, mexanizm peanizayii iniyiamusu « 00606 5130k 3axuwamu»
002080pI0I0Mb BUKTIOUHO HA KOHYENMYANbHOMY DIGHI, Ul CMA8UmMbCsi ni0 CyMHie
3aKOHHICMb nepedbayeHux y Hill 0esaKux 3axo0ig, OCKiIbKU 60HU 6CMYRAIOMb ) CY-
nepeunicmy i3 NPUHYUNAMU MIJICHAPOOHO20 npasa. Y cmammi npudintena ygeaea
mexanizmy 3acmocyeannss OOH eoennoi cunu nio uac nooditl, o8 AI3aHUX 3 MACOBUM
SHUWEHHAM HACENeHHs, | 3A3HAUEHO, WO CYUACHe MIJDICHAPOOHe NPABo He MAE €0U-
HO20 niox00y w000 KpUmepiié 6iliCbKO8020 6MPYYAHHS 6 NOOIOHUX CUMYayisx.
Po36’a3annn nasgHux Konizit, Ha OYMKY A6MOpie, OOYIIbHO 30ILUCHUMU ULTAXOM
npugedentsi smicmy Kouyenyii y 8ionosionicme 00 eéumoe Cmamymy OOH i /lexna-
payii npo npuHyunu MIiKCHAPOOHO20 Npaea ma HAOaHMs i cmamycy ogiyitiHoeo
MIJICHAPOOHO20 AKMA.

Knrwuosi cnosa: «0606’s130k 3axuwamuy, NPUHYyunu MisiCHApOOHO20 Npasd,
oeparcagnuii cyseperimem, He8MPYUaHHs y GHYMPIWHI CNPAagU, He3ACMOCY8AHHS CUU
mMa 3a2po3u CUolo, KONEeKMuGHi 3axoou, Gilicbkosa Cud.
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PIMPING OR THE INVOLVEMENT OF A PERSON
IN PROSTITUTION: THE ISSUE OF THE SCOPE
OF THE CRIMINAL OFFENSE

On the basis of normative and doctrinal provisions, the issue of determining
the object of the criminal offense composition provided for in Art. 303 of the
Criminal Code of Ukraine "Pimping or involving a person in prostitution”, which
should include social relations defined by constitutional provisions and legal norms
regarding the realization of human rights and freedoms in the sphere of morality,
as well as a complex of moral and social values, that represent a generalized
content basic ethical concepts and principles.

Key words: social morality, moral and social values, pimping, prostitution,
legislation, criminal offense, object of criminal offense.

Target setting. One of the socially dangerous actions that
undermine the principles of public morality is pimping and engaging
a person in prostitution, provided for in Art. 303 of the Criminal
Code of Ukraine (hereinafter — CC), which make up about 20 %
of all annually committed criminal offenses against morality
(Articles 297-304 of the CC) [1].

According to the official statistical data of judicial authorities as
for 2021, the number of criminal proceedings for committing
criminal offenses against public order and morality was 6,855, 1/4
of which were criminal offenses against morality. According to the
Office of the Prosecutor General as for January-November 2022, for
the commission of a criminal offense provided for in Art. 303 of the
CC, 173 criminal offenses were recorded, 67 of which were sent
to court with an indictment [2]. As a type of criminal activity,
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pimping and engaging a person in prostitution have a negative
impact on public morality, undermine the moral foundations of the
state, increase the number of associated criminal offenses
and negatively affect the observance of the rights, freedoms and
interests of citizens. And, therefore, encroachment on public
morality as an object of criminal law protection causes serious
damage to the foundations of most social relations.

At present, among the problems not sufficiently developed by
the theory of criminal law is the question of determining the object
of the criminal offense provided for in Art. 303 of the CC "Pimping
or involving a person in prostitution”, which is explained by
a number of debatable issues regarding the doctrine of the object
of the criminal offense.

In particular, the theory and law enforcement practice state the
lack of unity of views in the doctrine of criminal law regarding
the definition of the concept (content) of the object of
the composition of the criminal offense, its terminological
uncertainty, and in some law enforcement acts the term "object
of the composition of the criminal offense" is used to define its
subject and the actual object of the criminal offense [3, p. 53]. Along
with this, in the science of criminal law there are two opposite
concepts regarding the object of a criminal offense: the concept
according to which the object of all criminal offenses is a set
of social relations (M. 1. Bazhanov, Yu. V. Baulin, I. O Bandurka,
V. Ya. Tatsii, O. V. Us, et al.) and the concept that includes such objects
of value, personal goods, etc. (P. P. Andrushko, V. V. Benkivskyi,
S. B. Havrysh, P. S. Matyshevskyi, I. M. Titenko, et al.).

There is also a problem of using and correlating of the terms
"object of criminal offense" and "object of criminal law protection”
that are similar in meaning [4, p. 77].

In addition to the above, questions about the content of the
categories "public order" and "morality", which play a system-
forming role as a generic object for criminal offenses provided for
by Chapter XII of the Special Part of the CC [5, p. 393-394].

Judicial practice states certain errors in the qualification
of socially dangerous acts provided for in Art. 303 of the CC when
combined with other criminal offenses.
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Actual scientific researches and issues analysis. The topic of
arious aspects of criminal offenses against morality was considered in
the papers of such scientists as: Yu. V. Aleksandrov, P. P. Andrushko,
V. H. Honcharenko, 1. A. Holovko, P.I. Hryshaiev, S.F. Denysov,
V. T. Dziuba, I. M. Dolianovska, O. O. Dudorov, V. V. Dzundza,
D. O. Kalmykov, O. S. Kapinus, 1. Ya. Kozachenko, V. V. Kuznetsov,
L. S. Kuchanska, V.S.Komisarov, V. A. Kopylian, O. V. Kudelich,
V. M. Kuts, V. A. Lomako, M. I. Melnyk, V. O. Navrotskyi, A. M. Orlean,
M. V. Palii, O.V.Panchuk, S.P.Repetskyi, O.P. Riabchynska,
A.V.Savchenko, O.0O.Solovei, V.Ya. Tatsii, M.L Trofymov,
A.P. Tuzov, H. O. Usatyi, Ye. V. Fesenko, P. L. Fris, V. L. Chubariev,
V. I. Shakun, N. M. Yarmysh, S. S. Yatsenko et. al.

Issues regarding the object of the criminal offense provided for in
Art. 303 of the CC of Ukraine "Pimping or engaging a person in
prostitution" were investigated in the publications of such scientists as:
V. Ts. Abramian, I. O. Bandurka, O. B. Zapadniuk, V. V. Kuznetsov,
A. V. Landina, N. O. Lopashenko, V. O. Navrotskyyi, A. A. Niebytov,
A. V. Plotnikova, Yu. A. Ponomarenko, 1. I. Prypkhan, P. P. Serdiuk,
N. O. Semchuk, I. M. Tiazhkov, I. M. Titenko, V. D. Filimonov,
V. D. Chabaniuk, D. V. Chobit, V. V. Shendryk, S. V. Shlyk et. al.

Despite a certain amount of scientific papers devoted to this
issue, many aspects still remain not fully defined.

According to I O.Bandurka, the importance of the
consideration of theoretical issues about the object of a criminal
offense is conditioned by the prospects of further research into the
problems associated with establishing its composition as the basis
of a person's criminal responsibility and bringing the science
of criminal law into line with modern methods of regulating social
relations [6, p. 74]. O. V. Us notes that the problem of the object
of a criminal offense is one of the fundamental ones in criminal law
science and investigative judicial practice [3, p. 52].

Supporting the opinion of the above-mentioned authors, we
consider an important area of criminal legal research to be the issue
of determining the object of the criminal offense-pimping
or involving a person in prostitution, which is one of the least
studied in modern legal science, and also causes certain difficulties
in establishing it when criminal law qualification.
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The purpose of the article is to analyze and generalize
normative and doctrinal provisions regarding the definition of the
object of the criminal offense provided for in Art. 303 of the CC
"Pimping or involving a person in prostitution" from the point
of view of its essence, the content of its types.

The statement of basic materials. At the current stage of the
development of criminal law science, the problem of the use
of prostitution by pimps remains understudied, and the lack
of comprehensive research on these issues complicates law
enforcement practice. According to V. Ts. Abramian and
O. B. Zapadniuk, the provisions of Art. 303 of the Criminal Code, is
the initial stage for the establishment of a system that regulates legal
relations in the sphere of morality and sexual morality, a component
of which is the organization and provision of sexual services for
a monetary reward, that is, involvement in prostitution [7, p. 157].

In our opinion, this process is caused by various factors of
a specific state or society of a certain period (level of economic
development, state of the social protection system, criminogenic
situation, conditions of war or state of emergency, level of social
morality, psychological factors, etc.). It is the above-mentioned
factors that generate or spread such shameful phenomena as pimping
and prostitution, which undermine the foundations of public
morality and are recognized as criminal and illegal phenomena.

For the criminal legislation of Ukraine, the problematic issues
of defining the object of a criminal offense as a general criminal law
category, and the category of the object of relevant types of criminal
offenses are quite relevant. Such a definition has an important legal
significance, since: it makes it possible to establish the social
essence of a criminal offense, its socially dangerous consequences;
affects the definition of the very concept of a criminal offense;
contributes to the correct qualification of the act and its separation
from related socially dangerous encroachments; significantly affects
the content of its objective and subjective features; is a decisive
factor in the construction of the system of the Special Part of the CC
[8, p. 119].

Establishing the object of the criminal offense provided for
in Art. 303 of the CC, in our opinion, it is necessary to adhere to the
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established position of the doctrine of criminal law on the division
of objects into general, generic and direct, bearing in mind the
ongoing discussion that such objects include not only social
relations, which are encroached upon a criminal offense, causing
them some damage, and which are protected by the law on criminal
liability, but also certain public values, personal goods, etc. [6].

Titenko I. M., sharing the opinion of a group of scientists
regarding values as an object of criminal offenses, singles out the
general object as a set of values defined in part 1 of Art. 1 of the CC;
generic as a group of values (public order, morality), and direct — as
specific values that are harmed [7, p. 156-162].

Value is a philosophical concept that reflects the significance
of certain objects for the life of a person and society [9, p. 250].

Philosophical science defines moral values as: 1) appropriate
virtues understood by moral consciousness, ethically grounded, and
their corresponding norms of behavior (wisdom, courage, tolerance,
fidelity, truthfulness, sincerity, etc.); 2) a generalized content of the
main ethical concepts (good and evil, justice, happiness, dignity,
honor, duty) and principles (altruism, humanism, reverence for life,
etc.; 3) universal standards and requirements that are directly
significant for a person, moral ideals that have an independent
status, are approved by public opinion, are embodied in law,
religion, art, philosophy [10, p. 708].

The theory of ethics understands moral values as varieties
of good and evil and their numerous manifestations, and their
carriers can be not only individual people, but also communities
of people (family, work team, society) [11, p. 384].

So, in our opinion, to the general object of the criminal offense
provided for in Art. 303 of the CC, it is expedient to refer primarily
to social relations regarding the realization of constitutional human
rights and freedoms, which determine the moral foundations
of society and the state and which are subject to criminal law
protection. The provisions of the preamble and Art. 3, 11, 22, 32
of the Constitution of Ukraine, separate norms of articles of sections
I-1V, XII of the Special Part of the CC, as well as provisions of the
Law of Ukraine "On Protection of Public Morals" and others.
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Therefore, taking into account the above, to the general object
of the criminal offense provided for in Art. 303 of the CC, that
represents a group of constitutional provisions regarding the moral
foundations of society and the state of Ukraine, should
be supplemented with a complex of moral and social values, which
can represent universal and mental ideas of the Ukrainian people
about moral and morality, life and dignity, justice, equality,
tolerance, certain religious, cultural and family folk traditions,
requirements for sexual education, norms of social behavior, etc.
I. M. Titenko  distinguishes such values into moral-social
and personal-physiological values [7, p. 161].

We support the opinion of V. V. Kuznetsov that despite the
insufficient development of the theory of the object of a criminal
offense, the pluralism of scientific views regarding the content of the
object of a criminal offense should be taken into account. However,
the priority regarding the composition of the object of the criminal
offense is still social relations, which are under criminal law
protection [4, p. 79].

The theory of criminal law defines a generic (group) object
of a criminal offense as a certain circle of social relations that are
identical or homogeneous in terms of their social and economic
essence, which, as a result, are protected by a single complex
of interrelated criminal law norms [8, p. 123-125].

Criminal offenses against morality are provided for in Chapter
XII of the CC of Ukraine "Criminal offenses against public order
and morality", that gives reason to conclude that the legislator
defines public order and morality as the two generic (species)
objects of this group of criminal offenses. In particular,
Yu. A. Ponomarenko emphasizes that the public danger of these
criminal offenses lies precisely in the encroachment on the above-
mentioned objects, in causing them significant damage or in creating
a real threat of damage to such a school [12, p. 422].

In the doctrine of criminal law, questions about the content
of the categories "public order" and "morality" remain debatable.
Regarding the category of morality, there are uncertainties regarding
its types (public, social), as well as regarding the relationship
between the concepts of "moral" and "morality" [5, p. 393-394].
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Accordingly, Art. 1 of the Law of Ukraine "On the Protection
of Public Morality" dated November 20, 2003, public morality is
a system of ethical norms, rules of behavior that have developed
in society on the basis of traditional spiritual and cultural values,
ideas about goodness, honor, dignity, public duty, conscience,
justice.

Therefore, social morality should be understood as social
relations that are regulated by social norms (principles, views, ideas)
and arise as a direct reflection of the conditions of social life in the
minds of people in the form of certain socially significant categories
(good, evil, etc.) and shape people's behavior in society [13, p. 23].

According to A. V. Plotnikova, public order and morality are
not the generic object of criminal offenses provided for in Art. 303
of the CC of Ukraine, and these are separate objects of criminal
legal protection, that is, the author defines values or legal goods
assuch an object, and criticizes the position regarding the
recognition of various manifestations of the organization
of prostitution of public order and morality as a generic object. In
her opinion, the specified objects are, by their content, separate
generic objects of criminal law protection. Their unification in one
section of the Special Part of the CC of Ukraine means that they
collectively form a single object of crime. In this regard, the author
emphasizes that the generic object of the organization of prostitution
is social morality, and the immediate one is morality in the field of
sexual relations as a component of social morality. Landina A. V.
takes a similar position, noting that the generic object of criminal
offenses against morality is morality itself [7, p. 160].

In the criminal law theory, the direct object of a criminal offense
is a specific social relationship that is protected by the legislator
under a certain article of the Special Part of the CC and which
is harmed by a criminal offense that falls under the characteristics
of a specific composition of a criminal offense.

We support the opinion of V. O. Navrotskyi that the main direct
object of the criminal offense provided for in Art. 303 of the CC are the
moral principles of society regarding the satisfaction of sexual needs,
which according to the norms of social morality should be established
not on a material basis, but on the principles of mutual sympathy, desire
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and trust, and an additional object should be considered property,
a person's health and his sexual freedom [14, p. 960].

Conclusions. The social danger of pimping and the involvement
of a person in prostitution consists in degrading the honor and
dignity of persons engaged in it, in the immorality of this activity, as
well as in the illegal receipt of income from it, etc. Thus, after
analyzing the legal norms and doctrinal positions, we believe that
the general object of the composition of the criminal offense
provided for in Art. 303 of the CC "Pimping or involving a person
in prostitution" refers to social relations regarding the realization
of human rights and freedoms in the sphere of morality, as well as a
complex of moral and social values, which represent the generalized
content of basic ethical concepts and principles, are approved by
public opinion and are embodied in norms of social behavior and
law, and which are negatively affected as a result of criminal
and illegal actions (the Ukrainian people's perception of moral and
morality, life and dignity, justice, equality, tolerance, certain
religious, cultural and family folk traditions, requirements for sexual
education, norms of social behavior, etc.); the generic object
is relations in the sphere of social morality; the main direct object of
this criminal offense is the moral principles of society regarding the
satisfaction of people's sexual needs, and an additional direct object
is property, a person's health and his sexual freedom.
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CYTEHEPCTBO ABO BTATHEHHSA OCOBH
B 3AHATTA NPOCTUTYHIECIO: IMTAHHA OB’€EKTA
CKJIAY KPUMIHAJIBHOTI'O ITPABOIIOPYHIEHHSA

Y cmammi na ocnogi nopmamuenux ma OOKMPUHATLHUX NONOANCEHb OOCTi-
0JICeHO NUMAHHA GU3HAYEHHSI 00 €KMa CKIady KPUMIHATLHO20 NPABONOPYUICHHS,
nepedbauenoeo cm. 303 Kpuminarvnoeo xoodexcy Ykpainu «Cymenepcmeo
abo gmsicHeHHs1 0cOOU Y 3aHAMMA NPOCMUMYYIEIOY.

Obrpynmosaro, wo 00 mpaouyiinoi no3uyii 64eHux wooo 06 ’ekma Kpumi-
HANIBHO20 NPABONOPYULEHHSI — CYCRITbHUX GIOHOCUH, WO NOCMAGIEHI Ni0 KpuMi-
HANbHO-NPABO8Y OXOPOHY, HEeOOXIOHO GKIIOHUUMU HU3KY YIHHOCMEU, BUIHAYEHUX
KOHCIMUMYYITTHUMU NOTONCEHHAMU MA HOPMAMU 3AKOHOOABCMEA.

Jlosedeno, wo 00 3a2anvHo20 00’cKmMa KPUMIHATLHO2O0 NPABONOPYUIEHHS —
cymenepcmea ma 6msACHEHHs 0COOU 8 3aHAMMA NPOCMUMYYicio Ciio 8ioHecmu
CYCRIinbHI 8IOHOCUHU W00 peanizayii npag ma c0600 MOOUHU Y chepi MopanvbHo-
Cmi, a MAaKodc KOMNIEKC MOPATbHO-CYCHIIbHUX YIHHOCMel (3A2ANbHONOOCHKE
Mma MeHmManbhi YAGIeHHs YKPAIHCbKO20 HAPOOy Npo MOpaib ma MOPALbHICb,
JrcUmmsL ma 2iOHICMb, CRPAaseonusicmy, PIGHICIb, MOAEPAHMHICIb, NEGHT peizili-
HI, KVIbMYPHI ma cimelini HapoOHi mpaouyii, umMoau wooo Cmamegoco SUXO8AHHS,
HOpMU CYCHITbHOT NOBEJIHKY ma THWE), WO AGNAI0Mb COO0I0 V3a2aNbHEHUL 3MICT
OCHOGHUX eMUYHUX NOHAMb I NPUHYUNIE, Oe3nocepedHbo 3Hauywi O II0OUHU YHi-
6EPCAIbHI 3PA3KU, BUMOU, [0eanu MOpAni, SKI Maiomb CAMOCMIUHULL cmamyc,
CXBAMIOIOMbCSL CYCNITbHOK OYMKOKW | 3HAXOO0AMb 6MINEHHS 8 HOPMAX CYCHIIbHOL
nogeodiHKu ma npaed, i sKi 3a3HAIOMb HE2AMUBHO20 GNAUBY BHACTIOOK BYUHEHHS
KPUMIHATbHO-NPOMUNPAGHUX OIli.

ITiomeepooiceno, wo cyvacna KpUMIHANLHO-NPABOBA OOKMPUHA BUZHAYAE PO-
008UM 00 €EKMOM KPUMIHAILHO20 Npasonopyuienus, nepedbavenoeo cm. 303 Kpu-
MinanbHo2o Kkooexcy Yxpainu «Cymenepcmeo abo emscHenHs ocobu y 3auamms
npoOCMuUmMyyieroy, CyCRiibHy MOPANbHICMb K CYCNITbHI 6IOHOCUHU, WO DeSiaMeH-
MoBaHi CoYianbHUMU HOPMAMU (MPUHYUNAMU, NOAAOAMU, VABIEHHAMU) MA 6UHU-
Kawomp 5K 6e3n0cepeoHe 8i000PadNCEeHHs YMO8 CYCHIIbHO2O JHCUMMsL ) C8I00MOCHI
ar00ell y 8uensndi NeGHUX CYCHIIbHO 3HAYYWUX Kame2opil, (opmyroms noeoiHKy
JH00€ll Yy CYCRITbCMEBI | € YACUHOK HOPM 3AKOHO0A8CMEA, 8 MOMY YUCHI U KPUMi-
HANbHOZO.

3aznaverno, wo ocHOBHUM 6E3n0CePeOHIM 00 €EKMOM KPUMIHATbHO20 NPABONO-
DPYuleHHs — CymeHepcmea ma 8MscHeHHs. 0COOU 8 3aHAMMS NPOCMUMYYIEID Ci0
8sadicamu MOPAnbHi 3acadu CyCHiibCmed wooo 3a00801€HHA CMAmMesux nompeo,
a 000amKosuUM 6e3n0cepedrim 00 'eKmom — 61AcHicmy, 300p08’s ocobu ma it cma-
megy c80000y.

Knruosi cnoea: cycninvha mopanvHicmv, MOPALIbHO-CYCRIIbHI YIHHOCHI, C)-
mMeHepcmeo, NpoCcMumyyis, 3aKOHOOA8CMBO, KPUMIHATbHE NPABONOPYUICHHS,
006°€Km KPUMIHATLHO2O NPAGONOPYUUEHHSL.
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