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Bucoubkuii b. M.,
acrmipaHT Kadeapu KpUMiHaJIbHOTO,
KpHMiHaJIbHO-BUKOHABYOI'O TIpaBa Ta KPHUMiHOJIOT1,
Axanemist [lepkaBHOI IIEHITEHITIapPHOT CITY>KO0H,
M. UepHiris, Ykpaina
ORCID: 0009-0006-2928-9305
CTAHOBJIEHHSA IHCTUTYTY ITPOBEJIEHHS
NPOLECYAJIBHUX I[II?I SIK OJTHIET 3 ®OPM
MIZKHAPOJHOI'O CIIIBPOBITHHUIITBA
Y KPUMIHAJIBHUX IMTPOBAJZKEHHSIX

YV cmammi docnioocyemocs cmanosnents iHCMumymy npogeoeHHs. npoyecy-
AnbHUX Oill AK OOHIEL 3 YOPM MINCHAPOOHO20 CNIBPOOIMHUYMBA Y KPUMIHATLHUX
npogadoicennsx. Koncmamosano, wo cmanosients MidiCHapoOHo20 Cnispodimmu-
Ymea y KPUMIHANLHUX NPOBAOICEHHAX, GKIIOYHO 3 NPOBEOEHHAM NPOYECYANbHUX
Oill, ma oo npasose 3abesneuenus 8i0bysaiocs nocmynogo. Ha nesnomy emani
DO3GUMKY 0epoicasu cmaia OYeBUOHOK HeOOXIOHICMb BHYMPIUHbOOEPIHCABHO2O
Pecyno8aHHts. NPOGEOeHHsT NPOYeCyanbHux Oill sIK OOHIET 3 opm MidDCHAPOOHO2O
CRiBPOOIMHUYMEA Y KPUMIHANGHUX NPOBAOICEHHSX.

Knrouosi cnoea: miscrapoone cnigpodimnuymeo, MidicHaApoOHa Npasosa 0o-
NnoMO2a, NPOBEOCHHs. NPOYeCyanrbHux Oill, Npoyecyanvhi Oii 8 NOpsOKY HAOAHHS
MIICHAPOOHOT NPasoBoI OONOMO2U, KPUMIHAILHE NPOYECYANbHEe 3AKOHOOABCMEO,
MIHCHAPOOHI 30008 'SI3AHHSL.

IMocTranoBka mpodaemu. HeoOXigHiCTh IHCTHTYTY MPOBENCHHS
MpolecyalbHUX Ol SIK oAHIET 3 (OPM MDKHAPOAHOTO CHiBPOOITHU-
I[TBa TIOB’S3aHa 3 TEPUTOPIATBHOK OOMEXKCHICTIO CYBEPEHITETY
nep:kaBd. MibKHaponHe CHiBpOOITHHIITBO y KPUMiHAJbHHUX TMPOBA-
JOKEHHSX, BKJIFOUHO 3 MPOBEICHHIM MPOLECYyaIbHUX [Iil, € IHCTPY-
MEHTOM, IO MO)XKe OyTH BHKOPHUCTaHUH AJS MONOJaHHA Oap’epiB
CYBEPEHITETY Ta J03BOJIMTH MIKHAPOIHIN CIUILHOTI HAJIOKHUM YH-
HOM /IaBaTH BiJICIY MPOTUIPABHUM JisiM, SIKi TIOCSTAIOTh Ha OXOPO-
HIOBaH1 KpUMiHAIEHUM TpaBoM OJiara, He3Ba)Kalo4u Ha BiIMIHHOCTI
MK MpaBoBUMH cucTemamu. Came TOMy Ha MEBHOMY eTali aKTHBi-
3yBaJIOCSl MDXKHApOJHE MpPaBOBE PETYITIOBAHHS MDKHAPOAHOTO CITiB-
POOITHHILITBA Y KPUMiHAJIBHUX MPOBAIKCHHSX, 30KpEMa MPOBEIEHHS
MpolecyalbHUX i Ta MOsBa BiANOBIAHMX HOPM Yy HalliOHAJIBHOMY
3aKOHOJIABCTBI, IO PEryJIOIOTh TaKi BimHocHHU. CTaHOBJIECHHS i pe-
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TYJIIOBaHHS TaKUX BIAHOCHH 3IIMCHIOBAJIOCS MPOTATOM TPUBAJIOrO
nepiofy, IO 3aCIyrOBYE CTaTH MPEIMETOM JOCITIKEHHSI.

AHani3 ocTaHHiX AocTaimKenb i myoaikaniii. OxpeMi MUTaHHS,
MOB’si3aHI 3 pi3HUMU  (opMaMl MDKHAPOJHOTO  CITIBPOOITHHIITBA
y KpUMIHAJIBHAX TPOBAPKEHHSX, opyiyBajiu y cBoix npaisix O. I Ko-
B, O.B.Maprosumpka, B. FO. Monactupceka, M. 1. CmupHOB
Ta iHII BYeHi. BomHouac cTaHOBIIGHHS perysitoBaHHs OJHIET 3 Gopm
MDKHapOAHOT'O CIIBPOOITHUITBA Y KPUMIHATIBHUX MPOBAKEHHIX —
MPOBENIEHHS MPOIECyabHUX Aid — MPEeAMETOM CaMOCTIHHOrO J0-
CJTIJDKEHHS JI0 1IbOT'0 Yacy HE CTaBaJIo.

MeTo10 cTATTi € aHaii3 CTAaHOBJIEHHS IHCTUTYTY MPOBEICHHS
MpolecyalbHUX Jil SK oAHIET 3 GOpM MIKHAPOAHOIO CHiBPOOITHH-
[TBa Y KpUMIHAJIbHAX MTPOBAIKECHHSX.

Buknax ocHoBHOro marepianxy. MixHaponHe CiBpOOITHHIIT-
BO JIEp)KaB Ma€ TPUBAIY ICTOPItO, 1le TBEPIKCHHS € CIIPABEIUBUM
1 Mmoo cmiBpoOiTHHLITBA Y cdepi KpuMiHanbHOI tocThiii. Lliaxom
3pO3yMiJio, IO BOHO € CKJIAJJHUM SIBUIIEM SIK 3 TOUYKH 30pY IpaBa,
TaK 1 3 MOMISIy MOJIITUYHUX BiTHOCKH JepkaB. [lpu nipomy juist Y-
paiHM BiIUTIK CTaHOBJICHHSI IHCTUTYTY MPOBEIECHHS MPOIeCcyalbHIX
niii K onHiei 3 ¢opM MIKHAPOIHOTO CHIBpOOITHHIITBA Yy KpHUMi-
HaJbHHUX MPOBAKEHHSIX CIIiJ MOYMHATH HE 3 24 ceprHsa 1991 poky
— JIaTH TIPOTOJIOLIEHHS He3aIeKHOCTI YKpaiHu, a HabaraTo paHilie,
aJKe BXKE JI0 IbOTO MOMEHTY PO3BHMBAJIMCS BIATOBiJHI HOPMH, SIKi
perJIaMeHTyIoTh CHiBpoOIiTHUITBO, a 3akoHoM Ykpainu «IIpo mpa-
BOHACTYNHHUITBO YKpaiam» Big 12.09.1991 p. Ne 1543-XII Ykpaina
MiATBEPIKYE CBOi 3000B’S3aHHS 38 MDKHApOIHHUMH JIOTOBOPaMH,
YKJIQJICHUMH KOJIUIIHBOK YKpainchkorw PCP, Bu3Hae cebe mpaso-
HACTYIHHUICIO TIpaB 1 00OB’S3KIB 32 MIKHApOTHHUMH JIOTOBOpaMH
konumHboro Corozy PCP 3a ymoBwH, 1110 BoHM He cynepedars Kon-
cTuTylii YKpainu Ta intepecam [1].

3a3naunmo, 1o 0 XX CT. HU3bKa IHTEHCUBHICTh MIXKHAPOIHO-
ro CHiBpOOITHUITBA 3arajioM Oyna o0ymoBJieHa OaraTbMa TpHYH-
HaMH, cepell AKX MO)KHA Ha3BaTH 1 HEPO3BUHEHICTh MIXKHAPOAHOTO
npaBa, NUIAXIB CIIOJYYeHHs, 3ac00iB 3B’sI3Ky TOII0. BomHouac Bij-
MOBI/IHI TUTaHHS 3HAXOJWJIA CBOE BiJIOOPaXKCHHS y NMPABOBOMY I10-
aii, 30kpema y Ilocranosi IIBK ta PHK CPCP Bix 27 ceprias 1926 p.
«[Ipo nopsiIoK 3HOCHH YpsIIOBUX YCTaHOB Ta mocagoBux ocid Coro-
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3y PCP T1a coro3Hux pecnyOIik 3 yps/IOBUMH yCTaHOBaMH Ta IMoca-
JIOBUMHU 0CO0aMHU iHO3EMHHUX JIepXKaBy», y SKiii BCTAHOBJIFOBABCS 3a-
raJIbHUM TOPAZOK B3aeMOJii KoMIeTeHTHUX opraHiB uepe3 HKIC
CPCP (uiznime M3C CPCP).

Cran peueit femo 3MIHUBCS Ha Kpallle 31 CTBOpeHHsM y 1945 p.
Opranizanii O0’ennannx Hariii, akTHBHUM YYacHHKOM $IKO1 OyB
CPCP Tta okpemo YPCP. Ilpotsirom nepeOyBaHHSI HAIIOi JIepKaBH
y cknagi CPCP wixHapomHe CHiBpOOITHUITBO y KpPUMIHATBHHUX
MPOB/KEHHSX 3arajioM Ta IIOJ0 MPOBEACHHS MpolLecyalbHUX Iil
30KpeMa Mallo eMi30[UYHHI XapakTep, OCKUTbKH BITHOCHHH 3 iH-
OIMMH  JIepKaBaMKd OyJiM HaJ3BUYailHO TONITH30BaHUMH. TOX
OB’ s13aHi 31 CHIBPOOITHUIITBOM MUTAHHS CIEMiaJbHO 00YMOBJIIOBA-
JIMCS JTUIIE ABOCTOPOHHIMH JIOTOBOPAMH, SKi YKJIaJJaJIuCs TepeBaK-
HO 3 JIep>KaBaM¥ COLIIAJIICTHYHOrO Tabopy. 3BaKAar0Uu Ha TEBHY 130-
JIbOBAHICTh BiJ] TPOIIECIB 3aXiJHOEBPONCHCHKOI MIiXHApPOAHOT
HOpMOTBOpYOCTi B niepion icHyBanHsi CPCP, mixnapoane criBpoOi-
THUIITBO 3aCHOBYBAJIOCS Ha IBOCTOPOHHIX JIOTOBOpPAX.

Takox gmise  VYka3z Ilpesunii  Bepxonoi Pamum CPCP
Big 16 rpynns 1947 p. «[Ipo mOpAaoK 3HOCHH JIepKaBHUX YCTaHOB
CPCP ta ix nocamoBux ocid 3 ycTaHOBaMH Ta MOCaJ0BUMHU 0CO0aMHU
1HO3EMHHUX JIep)KaBy, SIKUH PeryiroBaB BiTHOCHHHU CIIBPOOITHUIITBA
MDK JiepkaBaMH B 3araJisHOMY BUTJII. BaknuBo 3a3HauymTH,
110 Oe3mocepe/iHi KOHTAKTH MPABOOXOPOHIIIB 31 CBOIMHU KOJIETaMU
3a KOpAOHOM IIMMHU aKTaMHy He nepeadadaincs, y pe3ynbTaTi pajisH-
CBKHMX TIOCaJIOBLIIB IPaBOOXOPOHHUX OPTaHiB Ta CyZIiB HE HaUIsIIN
MOBHOB&)KEHHAMH OCOOMCTO 3BEpPTATHCA 13 3alUTaAMH IO KOMIIETEH-
THUX OpPraHiB i JO MOCAAOBUX OCi0 iHO3EMHHX JepKaB y KpPHMi-
HAJBHUX MPOBALKEHHSIX Ta OpaTW ydacTb y HaJlaHHI MDKHapOAHOI
[IPaBOBO]I TOIIOMOT'H.

VY nopanbIIoMy Iepesiik OpraHiB, KOMIETEHTHUX 3JiHCHIOBATH
0e3mocepeIHI0 B3aEMO/II0 3 1HO3EMHUMHU OpTaHaMH Ta MOCaI0BHUMHU
ocobamu, cyTTeBO posmmpuBca. 3okpema, y [locranosi Ilpesumii
BepxoBuoi Pamu CPCP Big 21 uepBHs 1988 p. Ne 9132-X1 «Ilpo
3aX0¥ WIOAO BHKOHAHHS MixHapomHux jporoBopis CPCP momo
MpaBoOBOi JOMOMOTH Y IHMBUIBHUX, CIMEHHHX Ta KpUMIHAIBHHUX
crpaBax» JI0 TAKUX OpraHiB OyinH BigHeceHi: MiHICTepCTBO IOCTHIIII
CPCP - 3 ycix muTaHb, MOB’SI3aHUX 3 POOOTOIO CYIiB, NUTAHHIM
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MOJaHHA BigoMocTel mpo unHHe uK paHime unHHe B CPCP 3akoHo-
JaBCTBO Ta IHIIMX BHMAAKaX, MPSMO TependadyeHux JI0r0BOPaMH;
Bepxoruuii Cyn CPCP — 3 nutansb #ioro cyaoBoi missibHOCTI; [Ipo-
kyparypa Coto3y PCP — 3 nuTanp, oB’s3aHHUX 3 TIOYATKOM KPHUMi-
HAJBHOTO TPOBa/DKEHHSI, IPOBE/ICHHAM Ji3HAHHS Ta MOIMEPEAHbOTO
CIIIZICTBa, BU/Iaui Ta NIEPEBE3CHHS BUJIAHUX OCI0, TOBIIOMIICHHS TIPO
pe3yabTaTH KPUMIHAIBHOTO MEPECITilyBaHHS Ta BCIX IHIIUX [MUTaHb,
MOB’sI3aHUX 3 POOOTOI0 OpPraHiB MPOKYypaTypH, BHYTPIIIHIX CIpaB,
JepikaBHOI Oe3Mekd, a TaKoXK B IHIIMX BUIAJKaxX, IpsMo nepeada-
4YeHuX JoroBopamu; MiHictepcTBo 3akopioHHHX cnpaB CPCP —
3 MUTaHb BUTPEOYBaHHS Ta IMEpECHIaHHA JOKYMEHTIB TPO aKTH
TPOMaASHCHKOI'O CTaHy Ta B iHIIMX BUIIAJKAaX, IPsSMO Tiepe10adeHnx
norosopamu. Ha BepxoBuuit Cyx CPCP Ta Ilpokypatypy Corozy
PCP Oyno nokiajieHo 1 BUPIIICHHS MUTAHHS 1010 MOKJIMBOCTI 3a-
CTOCYBaHHS TPOIIECYaJIbHOTO 3aKOHOJABCTBA BIJIOBIIHOI 1HO3EM-
HOI Iep>KaBH MiJ] YaC BUKOHAHHS TOPYYEHHS.

VY pansHChKHMIA Tiepion s cepa isUTBHOCTI TPAaBOOXOPOHHHUX Op-
raHiB Ta cyny, Oe3mocepeJHpO OB’ 13aHa 3 BUKOHAHHAM MIKHApPOIHO-
MPaBOBUX 3000B’s3aHb HAIIOI JIEPKABHU, XapaKTepu3yBaJiacs SK C1abo
BpErynboBaHa BHYTPIIHBOACPKABHUM IIPABOM, OCKLUIBKH Y KpUMi-
HAJTLHO-TIPOLIECYATBHOMY 3aKOHOAABCTBI OYB BIICYTHIH MeXaHi3M pea-
Ji3anii HOpM MDKHAPOIAHOTO MpaBa y KPEMIHAIBHOMY TPOILIEC.

HesBaxaroun Ha cnienn@iky opraizaiii MomiTHYHUX BIAHOCHH
CPCP na MibKHapomHiH apeHi, yce-Takd MOBHICTIO i30JbOBaHHM
CPCP He 0Oy, mo BimoOpaxkanocss Ha OpMyBaHHI iHCTUTYTY HpPO-
BE/ICHH MPOLECYIbHUX Jil K onHieT 3 OpM MIKHAPOTHOTO CITiB-
pOOITHUITBA Y KpUMIHAJIBHUX TPOBa/DKEHHSIX. SIK 3BepTae yBary
O. 1. KoBaJib, 3 HaCTaHHSAM MICISBOEHHOTO MEPIOAY «BIIUIMTH» PO3-
MOYaBCs MPOIEC MOCTYIMOBOTO BiAXOAY BiJ TOTAIITAPHOI CHCTEMH
Ta MPUBEJCHHS MOMITUYHOTO i CYCHITLHOTO JKUTTS B JEMOKPATUYHE
pycao [2, c. 103].

YxBasienHss OcHOB kpuMiHaibHOTO cyaounHcTBa Corozy PCP
1 COIO3HMX pecnyOitik 1958 poky 3yMOBHIIO OHOBJICHHSI KPUMiHAJb-
HOTo TpolecyalbHOro 3akoHojgaBctBa YPCP, pesynbraTom 4oro
cTaja 3aKOHOINpPOEKTHAa pobora Hax HoBUM KpuminambHO-
nponecyaitbHuM Kopekcom YPCP, sxwmii 3pemtoto OyB yxBajeHHi
28 rpymHs 1960 p., 1110 Ha TijACTaBi 3raJlyBaHOrO BUINE 3aKOHY YK-
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paian «[Ipo mpaBOHACTYNHHLTBO YKpaiHu» OYB «ycCIagKOBaHUID»
VYxpainor. 3okpema, ct. 30 KIIK Oyna npucssiueHa nuTaHHIM 3HO-
CHH CY/JIiB, IPOKYPOPIB, CIIITYHUX 1 OpraHiB JAi3HAHHS 3 BIAMOBIIHU-
MU OpraHaMH IHIIMX COIO3HMX PecIyOJiK (BiAmoBigHa HopMma Oyna
cKacoBaHa Ha miacTaBi 3akoHy Ykpainu «IIpo BHECEHHS JOMOBHEHb
1 3MIH JI0 JICIKMX 3aKOHOJIAaBYMX aKTiB YKpainu» Bin 15.12.1992 p.
No 2857-XI1I [3], m0 TOB’sI3aHO 3 MPOTONOMIEHHAM YKpaiHu He3a-
JISKHOIO JIEPKaBOI0 Ta MOOYIOBOO BiTHOCHH 3 KOJMHILIHIME peciy0-
JlikaMu Ha HOBHX 3acanax). Hatomicte ct. 30 KIIK Ykpainu Oyna
BUKJIa/IeHa B Takiil penakuii: «[lopsiok 3HOCHH Cy[iB, MPOKYPOPIB,
CJIITUMX 1 OpPraHiB Ji3HAHHS 3 BIAMOBIJIHUMU YCTAaHOBAMH IHO3EM-
HUX JIepKaB, a TAKOXK MOPSAOK BUKOHAHHS B3a€EMHHX JOPY4YEHb BH-
3HAYAETHhCS 3aKOHOAABCTBOM YKpaiHU 1 MDKHAPOJAHMMH JIOrOBOpa-
mu Ykpainm» [4].

Tox HaBiTh y Tilf penmakiuii, sika Oyna ycrmaakoBaHa YKpaiHOIO,
HOPMAaTHUBHO-TIPABOBUH akT He mependavyaB KOMILIEKCHOTO MPaBo-
BOT'O PEryloBaHHS MIKHAPOIHOTO CHiBPOOITHHIITBA y KPUMiHAIIb-
HUX MPOBAKCHHSX, HE KAKYYH BXKE PO OJHY 3 (OpM TaKoro CIiB-
POOITHUIITBA, TTOB’I3aHY 3 TIPOBEICHHIM IPOIIECYaTbHUX JIIH.

CrieniaJbHUX HOPM, IO J€TAIBHO PEryiioBain O MOpsIoK 3HO-
CHUH YIOBHOBR)KEHMX OpPraHiB 3 BIJMOBIIHUMH CYJIOBO-CIIiTUUMHU
opraHamy iHO3EMHHX JIepKaB IIiJl 4ac PO3CHigyBaHHS KpUMiHAIb-
HUX CIpaB, 3aKOHOJIAaBYMI aKT HE MICTUB, 10, 0€3YMOBHO, yCKIa-
HIOBAJO MpaKTHYHE 3aCTOCYBAHHS MDKHAPOAHUX HOPM Y KpHUMi-
HanpHOMY cymounHCTBi. Hatomicts KIIK Vkpainu oOmexyBaBcs
BIJICHJIEHOKO HOPMOIO JIO BITYM3HSHOI'O 3aKOHOIABCTBA Ta MiXKHAPO-
IHHX A0ToBOpiB Ykpainu. Tomy, xoua koqudikoBaHUI aKkT i MiCTHB
3rajIKy Mpo MiXKHAPOAHE CIIBPOOITHUIITBO, OJHAK 11032 ceporo Ho-
TO peryaioBaHHs 3aJHIIanocs 0araTo 3HaYyMIMX Uil KpUMiHAJIBHO-
MPOIIeCyaTbHOI TisUITBHOCT] MUTAHb.

OueBHIHO, MO0 TakUH CTaH pedyed, KOMM KPUMiHAJIBHO-
MpolecyalibHEe PEryNIOBAaHHS BaXXITMBUX ISl JOCATHEHHS 3aBIaHb
KPUMIHAJIbHOTO CY/IOUYMHCTBA BiZJHOCHH € HETOBHUM, MOYKHA TIOSICHH -
TH BiJICYTHICTIO B JiepKaBi MPaKTHKHA 3aCTOCYBaHHS MIKHApPOIHUX
JIOTOBOPIB Ta JOCBIly 3aKOHOAABYOT0 PEryJIIOBaHHS Y 11ii cdepi.

[MapanenbHO pO3BHBANIOCS JOTOBIPHO-TIPABOBE PETYIIOBAHHS
MPOBENICHHS MPOLEeCYallbHUX il SIK OJHi€T 3 POpPM MIXHAPOAHOTO
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CHIBpOOITHUIITBA y KPUMIHATBHUX MPOBADKEHHX. 3 Mi€l TOUYKH 30-
Py BaXJIMBE 3Ha4YeHHs Mae 3akpimieHa B OCHOBHOMY 3akoHi Jiep-
KaBH HOpPMA, 1110 BU3HAE YACTHHOIO HAIlIOHAIBHOTO 3aKOHOJABCTBA
VYkpaiHW 4YMHHI MDKHApOIHI JOrOBOpH, 3roja Ha 0O0OB’S3KOBICTH
sKuX HajaHa BepxosHoto Pajoro [S]. 3a moHax TpUALATE POKIB He-
3aJIOKHOCTI YKpaiHa cTajla y4YaCHUKOM HHU3KH 0araTOCTOPOHHIX
Ta JBOCTOPOHHIX MIKHAPOIHHMX JOrOBOPIB, 30KkpeMa 3 PecnyOimikoro
[Monema [6], JIuToBchkoro Pecniyomikoro [7], PecniyOitikoro Momio-
Ba [8] Ta HU3KOIO HIIKX JIEPIKAB.

CriBpoOITHHIITBO JIepKaB y KpUMIHABHUX MPOBAKEHHSX I110-
70 TIPOBEACHHS MPOIECYalbHUX Al TPUBAIMH Yac peryroBanocs
MepeBakHO MDKHAPOAHUMH HOpMaMH. Y TiM, Ha NIEBHOMY eTalli po3-
BHUTKY TaKWX BIJIHOCHH, KOJIM TTOJIOKEHHS MIKHAPOIHHUX JIOTOBOPIB
MoYaIv HAIOBHIOBATUCS HOPMAaMH, 1[0 MAIOTh OE3MOCEPeHIi CTO-
CYHOK /IO JisUTBHOCT1 yITOBHOBa)KEHHX OpTaHiB Ta MOCaZOBUX OCi0
JepiKaB-y4acHUIb y chepi KPHUMIHAIBHOTO CYJOYMHCTBA, CTaJO
OYCBHUJIHUM, I[0 peaizailisi MDKHAPOJHUX HOPM Ma€e 3a0e3redyBa-
THUCS aJICKBATHUM BHYTPIIIHbOACPKABHUM PETYIIIOBAHHSIM.

Ha meBHOMy erami crama O4YeBHJIHOIO HEOOXiJHICTh BHYTpILI-
HBOJIEPIKaBHOTO PETYIIOBaHHS MPOBEICHHS MpOIecyalbHUX Ol sIK
onHiei 3 (opM MIKHApPOAHOTO CHIBPOOITHUITBA Y KPHUMiHAIBHUX
npoBa/KeHHX. [[omMTOBXOM 70 BOr0 MpOIecy cTaja paThUdiKalis
2011 poxy Ykpainoto [[pyroro 104aTKoBOro MpoToKoIy 10 €Bpo-
MeiChbKOT KOHBEHIIIT IPO B3aEMHY JIONIOMOTY Y KPUMIHAJILHUX CIIpa-
Bax, ska Oyna mignucaHa Ykpainoro me 8 mucromaaa 2001 p.,
10 BOAHOYAC BUMaraja OHOBJICHHS BITYM3HSHOTO 3aKOHOJJABCTBA.

3akoHoM Ykpainu «I[Ipo BHECEHHS 3MiH J0 JESIKHX 3aKOHOJaB-
YHX akKTiB YKpaiHu y 3B 3Ky 3 partudikanicro Jpyroro monaTkoBo-
T'0 MPOTOKONY 0 €BpOIeiicbKOi KOHBEHIIIT PO B3a€MHY JOIOMOTY
y KpUMiHaIBHUX CIpaBax» OyJIM BHECEHI CYTTEBI 3MiHM Ta JOMOB-
HenHs o KIIK Vkpainm, mo crocyBanucs crmiBpoOiTHHIITBA i3 3a-
PYODKHUMH AepKaBaMH y KpUMiHAIBHUX MPOBAKEHHIX. 30KpeMa,
y cT. 3 OyJI0 BHECEHO 3aCTEPEKEHHS PO MOKJIMBICTh 3aCTOCYBaHHS
KPUMIHAJIBHOTO TPOILIECYAIbHOI'0 3aKOHO/IABCTBAa 1HO3EMHOI JepiKa-
BH ITiJl YaC BUKOHAHHS HA TEpUTOPil YKpaiHU 3anuTy (IOpydUCHHS)
Mpo MDKHApPOAHY MpaBoBY aomomory [9]. Taka HopMa € migTBEp-
JOKEHHSIM TEHJISHIIIT 1010 PO3IIUPEHHS eKCTpaTepUTOPiaibHOI Jii
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KPUMIiHAJIBHO-TIPOLIECYATBHOTO TMpaBa, 3aCTOCYBaHHS OJHIEI0 Jep-
’KaBOIO 3aKOHOJIABCTBA 1HIOI AepiKaBH, 0€3 YOro Take CriBpoOiTHH-
IITBO BUAAETHCA HEMOXKIUBUM. KpiM TOro, Ciiji 0COOJIMBO HAroJyo-
cuty, mo B KIIK Vkpainu BinOummcs cBiTOBiI TEHACHIIl pO3BUTKY
MDKJIEp)KaBHOTO CITIBPOOITHUIITBA Y KPUMIHAJIBHUX MPOBAPKEHHSX,
a came BinOynacst qudepeHiamis HOPM, IO PETYNIOITH HaJaHHS
B3aEMHOI MPaBOBOI JIOMIOMOTH, BUauy 0Ci0 (EKCTpajHMIliio), mepe-
Jlady KpUMIHAJIBHOI CHIpaBH Ajisl 3AIHCHEHHS KPUMIHAIBHOTO Tepe-
ciinyBanss. Buxonsuu 3 nporo, KITK Ykpaiau OyB A0MOBHEHMIA PO3-
nioMm JieB’situM  «MiKHapoHe CHIBPOOITHUITBO Yy KPUMIHAJIBHUX
CclIpaBax», SIKUH MICTUB TpH IJIaBH: TaBy 37 «Bupada ocobu (excrpa-
IULis)», taBy 38 «MbKHapoaHa TpaBoBa JOMOMOra y KpUMiHAJIBHUX
cripaBax», r1aBy 39 «[lepelHATTS KpUMIHATBEHOTO TTepeCTiTyBaHHD).

[HCTUTYT TpoBeneHHsT mpolecyalbHUX O K onxHiel 3 ¢gopm
MDKHapOJHOT'0 CHiBPOOITHUITBA y KPUMIHAIBHUX MPOBAKEHHSX
3HalmoB vineHe Micue i B ynHHOMY KIIK Vkpaiau. Pozmin IX
«MixHapomHe CHiBpOOITHHITBO MiJ Yac KPUMIHAJIBHOTO MpOBa-
mxerHs» KIIK Ykpaiau Big movyatky i A0 KiHIS MPUCBIYCHUNA MiXK-
HapOJHOMY CIIBpOOITHUIITBY. HopMU 111010 MXKHAPOIHOT MPaBOBOL
JOTIOMOTH TIpH TPOBEACHHI MpolecyalbHUX i KoxugikoBaHi
y riaBi 43 posainy 1X [10].

Sk yxe 3BepTanacs yBara, MiKHapOAHE CHIBpPOOITHHIITBO MiX
JeprkaBaMi y KpUMiHATBHUX MPOBAKEHHSX MPOBEICHHS MPOIECY-
ANBHUX JIIH 3aJIOKUTh BiJI 3arajbHOrO CTaHy BIJIHOCHH MiX JIEpiKa-
Bamu. Tox y 3B’s3Ky 31 30poiiHO0 arpeciero Pocitickkoi @enepariii,
sIKa BIJIMJIACS y TIOBHOMAcIITaOHe BTOPTHEHHSI HA TEPUTOPit0 YKpa-
iHu 3a miatpumku Pecry6niku Binopych, B Ykpaini Oyno yxBajeHO
3akoH «IIpo Buxin 3 KoHBeHIil mpo mpaBoBYy OMOMOTrY i MpaBOBi
BIJTHOCHHH y IIMBUTbHHUX, CIMEHHHUX Ta KpUMiHAJIBHUX ciipaBax 1993
poky Ta IIporokomny no KonBeH1ii mpo mpaBoBy JI0OMOMOTY i IPaBOBi
BIJTHOCHHHW y IMBUIbHUX, CIMEHHMX Ta KPUMIHAJIBHUX CIIPaBax Bij
22 ciuns 1993 poky», sikum, mo-mepiie, 3ynuHeHo Air0 KonBenmii
PO MPABOBY JOMOMOTY 1 IPAaBOBI BITHOCUHU y IMBUILHUX, CiMEHi-
HUX Ta KpUMIHaJbHUX cnpaBax Big 22 ciuns 1993 poky (MiHchkoi
konBeHIil) Ta [Ipotokomy a0 Hei Big 22 ciuns 1993 poky y BigHo-
cuHax 3 Pocilicekoro ®@eneparieto ta Pecryonikoro binopycs Ta, mo-
Ipyre, yXBalleHO BHXija 3 nux gorosopiB [11]. 3ynunenns nii Kon-
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BeHlii Ta [IpoTokony y BiTHOCHMHax 3 JBOMa Jiep:KaBaMH O3HAvae,
mo YKpaiHa 3BUTBHSETHCS Bill 3000B’S13aHHS BUKOHYBATH JIOTOBIp
y CBOiX B3aeMOBiHOCHHAX. BomHowac y BiAHOCHMHAX 3 iHIIUMH JO-
TOBIpHHUMH cTOpoHamMHu — A3sepOaiiipkanom, Bipmeniero, [pysieto,
Kazaxcranom, Kupruscranom, Monaosoro, Tamkukucranom, Typk-
MEHICTaHOM 1 Y30EeKHCTaHOM — JJOKYMEHT MPOIOBXKYE OyTH YNHHUM
Juist Ykpainu no gatv Buxony. IIlo crocyerscs Buxomy YkpaiHu
3 IOrOBOpiB, TO Taka MpoIeAypa YHOpMOBaHa camoio KoHBeHIi€lo,
JIe 3a3HAYCHO, 1110 MMPO HaMip BUHTH HEOOXiNHO MOBimOMUTH 3a 12
MICSIIIIB 10 3aKiHUEHHS [IOTOYHOTO 11’ ITUPIYHOT0 TEPMiHY i Aii.

3Bakatoun Ha jaary HaOpanHs urHHOCTI KonBeHtieto (19 TpaBHs
1994 p.), ana Ykpainu JokyMeHT Oyjie BBa)KaTHCS MPUITMHEHNUM 3 19
TpaBHA 2024 p. y BITHOCHHAX 1 3 PEIITOIO CTOPiH. 3a TAKUX YMOB TIO-
JIaJibIle CITIBPOOITHUIITBO 3/IHCHIOBATUMETHCS HA IJICTaBi JIBOCTO-
POHHIX MDKHApPOIHMX JIOrOBOpIB YKpaiHM 3 BiOMOBIAHUMHU JepKaBa-
MH, 0araToCTOPOHHIX MDKHAPOIHUX JOTOBOPIB, YYACHUKAMH SKHX
BUCTyrae YKpaiHa i Taki Jep>kaBH, a 3a iX BiICYTHOCTI — BiJlIIOBiTHO
JI0 BHYTPIIIIHHOI'O 3aKOHOJIABCTBA HA OCHOBI ITPUHITHUITY B3aEMHOCTI.

BucHoBku. TakuM 4MHOM, CHIIUTBHICTH IHTEPECIB JIepKaB y che-
pl KpUMiHANBHOI FOCTHUIIII BUMarae ix 00’€IHYBaTH CBOi 3yCHILIS
B [[bOMY HaIpsiMKy. CTaHOBJICHHS IHCTUTYTY TIPOBENIEHHSI TPOLIECy-
QNbHUX il K OoAHiel 3 (OpPM MIKHAPOMHOTO CIHIBPOOITHUITBA
y KpUMIHAJIBHUX MPOBAKEHHSX BiIOYBaIOCs MOCTYIIOBO, CIIOYATKY
JUIS JTOCSATHEHHsI 3aBllaHb y IIiil cdepi YKpaiHa MOCIyroByBaiacs
HacamIlepesl MKHApOJHO-TIPAaBOBUMH HOpMaMH, YKJIAZAa04ud IBO-
CTOPOHHI MI>XKHApPOAHO-TIPABOBI JOTOBOPH 1 CTal0UM CTOPOHOIO 0a-
raTOCTOPOHHIX JOKyMeHTiB. [li3HilIe BUHMKIA mMOTpeda 1 BHYTpill-
HBOJIEPI)KABHOTO PETYJIIOBaHHS LIUX BITHOCHH, IO 3HAHIIIO BiloO-
opaxxenns B KIIK Ykpainu.
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ESTABLISHMENT OF THE INSTITUTE FOR
PROCEDURAL ACTIONS CONDUCTING AS ONE
OF THE FORMS OF INTERNATIONAL COOPERATION
IN CRIMINAL PROCEEDINGS

The article examines the establishment of the institution of procedural actions
as one of the forms of international cooperation in criminal proceedings. Attention
was drawn to the fact that international cooperation in criminal proceedings,
including the conduct of procedural actions, is a tool that can be used to overcome
the barriers of sovereignty and allow the international community to properly
respond to illegal actions that encroach on the goods protected by criminal law,
despite the existing differences between legal systems. That is why, at a certain
stage, the international legal regulation of international cooperation in criminal
proceedings was intensified, in particular, the conduct of procedural actions, and
the appearance of relevant norms regulating such relations in national legislation.
It was established that the formation of international cooperation in criminal
proceedings, including the implementation of procedural actions, and its legal
support took place gradually. Initially, to achieve tasks in this area, Ukraine
primarily used international legal norms. At a certain stage of the state’s
development, the need for intrastate regulation of procedural actions as one of the
forms of international cooperation in criminal proceedings became obvious. The
impetus for this process was Ukraine’s 2011 ratification of the Second Additional
Protocol to the European Convention on Mutual Assistance in Criminal Matters,
which was signed by Ukraine on November 8, 2001, which, at the same time,
required updating domestic legislation. The need for domestic regulation of these
relations was reflected in The Criminal Procedural Code of Ukraine. Norms
regarding international legal assistance during procedural actions are codified in
Chapter 43 of Section I1X of the current The Criminal Procedural Code of Ukraine.

Key words: international cooperation, international legal assistance,
conducting procedural actions, procedural actions in the order of providing
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HayKOBOI JisUTBHOCTI Ta MI>KHAPOAHOT'O CIIBPOOITHUIITBA,
Axanemist [lepkaBHOI MEHITEHITIapHOI CITY>KOH,
M. UepHiris, Ykpaina
ORCID: 0000-0002-5080-9436;
Bopko 1. C.,
KypcanTka 137-i HaB4aJIbHOI IPYIN IOPUIUYHOTO (paKyabTETY,
Axanemist [lepkaBHOI MEHITEHITIapHOI CITY>KOH,
M. UepHiris, Ykpaina
ORCID: 0000-0002—-3397-0121

JAESAKI ACIIEKTHU AIS1IJIBHOCTI BOJIOHTEPIB
B YMOBAX BO€EHHOI'O CTAHY

Cmamms npuceésuyena auanizy OesKux dacnekmie OiLIbHOCMI BOJOHMEPIs
6 ymogax 6oeHHo20 cmany. Koncmamyemucs, mo BifiHa ¢ YVkpaini 3mycuna cyc-
niLCMBO NEPeoCMUCTUMU NPAKMUYHY YIHHICTNb GONOHMEPIE MA 60JI0HMEPCHLKOL
disnbHoCcmi 30kpema. 3 0271510y HA YUCIEHHT pUusuKy Ois Hcumms i 300pos s nio uac
30IlICHEHHS 80TOHMEPCLKOI JISIbHOCMI, 8OIOHMEPU € OOHIEIO 3 HAUOLIbW 8PA3IU-
BUX I He3axuwjeHux Kamezopiu. AKyeHmosano yéazcy Ha O0OYINbHOCMI nepecisiody
Ul yMOUHEeH s 3aKOHOO0ABUUX NONO0NHCEHb U000 HEeMONCTUBOCHI 30ilCHEHHSI 80NOH-
MepcvKoi OiIbHOCI THOUBIOY ATILHO.

Knrouosi cnosa: sononmep, 8ononmepcovka OisnbHiCmb, 80IOHMEPCLKULL DYX,
PU3BUKU, BOEHHULL CMAH, B0EHHA azgpecis, Oouosi Oii, 36poiini cunu Yxpainu, coyi-
anbHi 2apanmii.

[ocTranoBka npodaemu. 24 mororo 2022 poky pociiicbka de-
Jiepailis, MopyLIyoir OoJIoKeHHs bynanemrcskoro MeMopaniymy,
po3mouaa 3arapOHUIbKY BiliHY MPOTH CYBEPEHHOI Ta HE3aJISKHOT
VYkpainu, B pe3yibTaTi sIKOi YMMajo MiINPUEMCTB 3yIUHUIA CBOIO
JUSUTBHICTh, BEJIMKAa KUIBKICTH TPOMAJisiH d4epe3 BTpaTy JIOMIBOK
Ta BEJCHHS OOHOBMX Jiii BUMYIIICHO CTaJId BHYTPIIIHBO MEpeMillie-
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HUMH ocobamu. HecTaua MeaukaMeHTIB, MPOAYKTIB, MPEIMETIB Ti-
TIEHH TOWIO € peajisiMu chorojeHHs. [lepmmmu Ha 3axuct i 0060po-
HY TYMaHITapHOTO CEeKTOpa KpaiHu, NOAONaHH HeraTUBHUX BUKIIU-
KiB CTajll BOJIOHTEpPH, sIKi LIOAHA PUHMKYIOTH BJIACHUM JKUTTSIM,
PATYIOUM XUTTS IHIIMX NUIIXOM 37iMCHEHHs eBaKyallii 3 Hairaps-
YilllUX MiCIlb Y KpaiHu, TOCTaBJISAIOTh MPEAMETH KUTTE3a0€3MCUCHHS
Ha TepuUTOpii, e TouaThes Ooiiosi nii. ToMy B yMOBax CbOTOJCHHS
MUTAHHS MIOJI0 CTBOPEHHSA e(DEeKTUBHUX MPAaBOBUX TapaHTil JisUTb-
HOCT1 BOJIOHTEPIB, TIOBAYKHOTO CTaBJIEHHS J0 HUX Mae mepe0yBaTH
HAa MOPSAAKY IEHHOMY B CYCIIUIbCTBI.

AHAII3 ocTaHHIX gociKenb. [InTadHs 11010 AiSUIBHOCTI BOJIOH-
TepiB, Y TOMY YHCIIi B YMOBaX BOEHHOTO CTaHy, IPSIMO YK OMOCEPEIKO-
BaHO JocHipKyBaind Taki ByeHi: 5. M. Bysnyran, B. B. Bamkosuu,
I1. B. Topinos, P. I'. pamymxko, T. JI. JIsx, O. O. Hukonosu4 Ta iH.

MeTor0 cTaTTi € aHaji3 JeSIKUX acCIeKTIB AISUILHOCTI BOJIOHTE-
PiB B yMOBax BOEHHOTO CTaHy Ta pO3pPOOJICHHS BIAMOBIIHUX IUIAXIB
yIOCKOHAJICHHS 3a3HAYE€HOr0 MU TaHHS.

Buksan ocHoBHOTro Martepiany. BuzHaueHHs MOHATTS «BOJIOH-
Tep» 3akpimieHo y crarti 7 3akoHy Ykpainu «IIpo BoloHTEpChKY
nisutbHICTEY Big 19.04.2011 poky, BiIMOBIAHO 70 SKOi 11e (i3uyHa
oco0a, sika JOOPOBUILHO 3/1IHCHIOE COLIaJbHO CIPSMOBAHY HENpH-
OYTKOBY [isSUIBHICTH NUISXOM HaJIaHHS BOJIOHTEPCHKOI JIOIIOMOTH
[1]. Ha choroaHimHiii JeHb BOJIOHTEPCHKI OpraHizailii iCHYIOThb
y 80 kpainax cBity. bausbsko 110 MinbioHIB toel IOPOKy OepyTh
ydacTh y AOOpPOBUIBHUX Mporpamax, J€ JOMOMaraloTh y cdepax
OCBITH, OXOPOHH 3JI0POB’Sl, €KOJIOTii, COIIaAIbHOTO 3aXUCTY, a 3 IO0-
YaTKOM BOEHHHX il B YKpaiHi 3 2014 poky gomomararoThb SIK y Ty-
MaHiTapHill, Tak 1 y BificbKOBiil cdepi [2]. DopMu BOTOHTEPCHKOT
JISTIBHOCTI MOXKYTh OyTH pi3HOro (hopmaTy — BiA iHAMBITyaIbHOL
JI0 KOJIGKTUBHOI, BiJl 0€3M0OCepeHbOl yyacTi 10 JTUCTAHIIIMHOTO pe-
KHUMY JONOMOT'H. BUKIMKHM CHOTOJEHHS MOKa3yloTh, IO BOJOHTEP-
CbKa JiSUTBHICTH MOJXKE 3/IHCHIOBATUCSA B OHJIAMH-PEKHMMI 3a JOIO-
MOT'0I0 MepeKi [HTepHeT Ta IHIHUX TelTeKOMYHIKaIliiHUX MEpPEK.

BonoHTepamMu MOXYTh CTaTH TpOMaasHU YKpaiHHW, iHO3eMIli
Ta ocobu 0e3 rpomMaTHCTBA, AKi Mepe0yBaloTh y HaIlil JepXKaBi Ha
3aKOHHHX MiJICTaBaX, SKIIO BOHH Aie3naTHi. KpiM 11boro, BomoHTe-
pamMu MOXyThb Oyt ocobu Bixm 14 mo 18 pokiB 3a 3rojior0 OaTHKIB

19



Ne 2 (19), 2023 Hayxoswit Bicuuk Cieprmuan. Cepist: [IpaBo

(ycuHOBIIOBaYiB), NpPUHOMHUX 0aThKiB, 0aThKIB-BUXOBATEIiB
a0o miknyBanbHMKa [1].

BonoHTepchKy 10IIOMOry MO>Ke HaJaBaTH SIK OJJHA JIIOAWHA, TaK
i rpyma oci6. Ilogo ocTaHHIX, TO 3a3BMYail Taki JIOAW
00’€THYIOTBCS 1 CTBOPIOKOTH OpraHi3allii a00 J0Iy4aroThCs JI0 BKE
icHytounx. HaiOinpmn BiqoMUMHU OpraHi3allisiMu, IO 3AiHCHIOIThH
JUSUTBHICTh 32 OKPECIICHMMHU HaIpsMKaMH, € OnaromidHuii (o
«[ToBepHHCH KUBUMY, TpOMaJIchbka opranizamis «Apmis SOS», To-
BapucTBO YepBoHoro Xpecra YkpaiHu, mpaBo3axWCHa OpraHi3allis
«Boctok SOSy», rpomanceka crika «OCBITHIH AiM TpaB JIFOJUHU
B UepHirosi», rpomajaceka opranizamiss «PRAVOEX», ¢oun «[o-
JIOCH JIiTei», BOJIOHTepchbka opranizamis ®@ona «Mup i Ko», Beeyk-
paiHcekuii meHTp BosoHTepiB «People’s Project», ®onn Cepris
[putynu, rpomazaceka opranizamis «MART», O6naroniiiHa oprani-
3anis «kFREE ZONEy, rpomazceka oprasizaiisi «YKpaiHChbKa BOJIO-
HTEpPChKa CiTyk0a Ta 1HIII.

Biitna B YkpaiHi 3Mycuia CycHiIbCTBO MEPEOCMUCIHUTH TPaK-
TUYHY I[IHHICTh BOJIOHTEPIB. Y Cy4YaCHHX yMOBax, 3 OIISAAY Ha YHC-
JICHH1 PU3MKH JUIS J)KUTTSA 1 370pOB’S Mij 4ac 3AIMCHEHHS BOJIOHTEP-
CbKOi [IiSUTbHOCTi, BOJIOHTEPH € OJHI€I0 3 HAHOUIBII Bpa3IMBUX
1 HE3aXUIICHUX KaTeropiil. SIckpaBUM MiITBEpPKEHHSIM 3a3HAYCHO-
ro € HU3Ka BUMAJKIB, sIKi, 3 OHOTO OOKY, MiJKPECITIOITh POJIb BO-
JIOHTEPIB Y HAOIKEHHI TepeMord YKpaiHu HajJ OKyIaHTaMmH, 3 iH-
LIOT0 — JIEMOHCTPYIOTh PH3MKOBAHICTh BOJIOHTEPCHKOI AisTBHOCTI.

Tax, 30 6epesns 2022 poky, KOJIHM BOJIOHTEPU BE3JHU 10 OJIOKA-
Horo YepHirosa ixy, naJMBO, TeHEPATOP, MEIUKAMEHTH 1 30Mpau-
Csl €BAKYIOBATH TIOHA/I COTHIO MICTSIH, POCIHCBKI BilicbKka 00CTPIISLITN
KOJIOHY 3 II’SITH BOJIOHTEPCHKUX OycCiB. YHACHIZOK 00CTpily ueTBe-
PO BOJIOHTEPIB OTPUMAIH IOpaHEeHHS, TPOeE 3arnynu [3].

[po xpuuynmii BUNagoK yOUBCTBa BOJIOHTEpA HIIIXOM KaTyBaH-
Hs 3a3HayaB Y NoBHOBaxkeHU BepxoBHoi Pagu Ykpainu 3 npas Jito-
muan JImutpo JlyOiHenb. 3a #HOro cioBamu, YOMBCTBO BOJIOHTEpA
[ona VYpi uepe3 xaTyBaHHS — BOEHHHI 3J10YWH, KU CTaHE IIE OJI-
HUM JIOKa30oM i 4Yac TPUOYHaldy HaJ POCIHCHKHM MONITHYHUM
Ta BIICLKOBUM KEPIBHUIITBOM, JOKa30M y TpuOyHami At [lyrina [4].

VY miopiuHiit nonoBini YnosHoBaxkeHoro BepxosHoi Pajgu Ykpa-
{HM 3 TIpaB JIOJUHM 3a3HAUYCHO, IO IICIIS TOYaTKy HIMPOKOMACIITA-
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OHOi arpecii mpotu YKpainu 30poiiHi cHIM pociiicbkoi (demeparii
HE3aKOHHO YTPUMYBAJIM 3HAYHY KUIBKICTh IIMBUIBHUX Ha TUMYAaCOBO
OKYTIOBaHUX POCIHCHKUMH CHJIaMH TepuTOpisix Ykpainu. [lepeBax-
HO KEPTBAMHU TaKOr0 HE3aKOHHOI'0 1030aBJieHHsI BOJII OyJid Tpe-
CTaBHUMKHU OpraHiB miciieBoi Biaau, Berepanu 3CY, mpaBoOXOpOH-
HUX OpPTaHiB, BOJIOHTEPH, )KypHAIICTH, TPAaBO3aXUCHUKH — TOOTO BCi
Ti, XTO TOTEHI[ITHO MIl YMHUTH CIPOTUB OKyMAIlil i MiATPUMYBaB
TepUTOpiaibHy LUTICHICTE YKpainu [5].

VY uepBHI B OKynoBaHoMy MeniTomosi pociiicbKi BiliCEKOBI BH-
Kpaju yKpaiHchkoro BoloHTepa Spocinasa JKyka. Moro mepesesnu
1o Kpumy Ta 3BHHYBAaTWUIIM Y CKOEHHI 3JI0YHHY, Mepea0ayeHoro ya-
ctuHoMo nepuoio ctatti 361 KpuminaneHoro kopekcy pd (axT mixk-
HapOJHOT0 TEPOPU3MY) — IIel MPUKIAJ] TaKOX 3 JONOBiAl JMuTpa
JIyGiHus, sIKMi aKIEHTyBaB yBary Ha TOMY, IO POCISIHM aKTHBHO
BHUKOPUCTOBYIOTh ABTOHOMHY Pecmy6mixky Kpum mist yrpumaHHS
TpOMaJsiH, BUKpPaJICHUX Ha OKYMOBAaHUX TEPUTOPISAX, cepell SKUX €
BoJIoHTepH [5]. 3a3HaueHi OMOYJACMEHOM BHUIAJKH OPCTOKOTO
{ HEIOICHKOT0 TIOBOIKEHHS 3 BOJIOHTEPAMU 1€ pa3 MiIKPECTIOI0Th
T€, HACKLJIBKU BOJIOHTEPChKA JISUIBHICT € HEOC3MEUHOO IS KUTTS
caMoro BOJIOHTEpA, SIKH, PU3UKYIOUH cOOOI0 3apaayl iHIIHMX, MPO-
JIOBXKY€E JIONIOMAraTH CyCIiIbCTBY Ta JepKaBi.

VYaitky 2022 poky HIMPOKOT'0 pPO3roiocy B 3ac00ax MacoBoi iH-
(dopmarrii HaOyma cutyailis, KOJu JIbBIBCbKHM BoJioHTepaM OJiecto
J3unanpi ta HOpiro My3uuyKky Bpy4wid MiI03pH, a MOTIM y CyAi
3BHHYBATWIHN iX Y MPOJAXy TYMaHITapHOI JOMOMOTH AJisi 30pOiHNUX
cun YKpaiHu.

[ro curyarllirto MpOKOMEHTYBajla 3HaYHA KUIbKICTh BOJIOHTEPIB,
cepen uux Casrocnas JIITHHCEKMH, KUl CKa3aB: «MH 4aCTKOBO UM
MTOBHICTIO KHHYJIN CBOi poOOTH, 30MpaeMo rpoili i 3ade3meuyemMo
apmiro, 00 He X04eMO OyTH OKYyIOBaHUMHU. JI1011 KHHYJIU BCE 1 BCY-
repey Yu 3a 3aKOHOM IIPOCTO XOTILIH JOMOMOITH AeprkaBi. A mep-
’KaBa 3aMiCTh TOro, 100 JIOMOMOITH, TPOKOHCYJIbTYBATH, 3MIHUTH
3aKOH, 3apa3 BUOMBA€E CEPHO3HUI CTOBI BOJOHTEPCTBA 3-Iijl apMil.
3 axoro MeToro? Uu 1ie HM30Ba iHIIIaTHBA JIJIs TOT0, 100 XabapsaMu
MOTIM 30araTUTHCS, YH 1€ 1HII[IaTHBA 3BEPXY, 1100 IEHTPaTi3yBaTH
Bce. BUIbIIICTE BOJIOHTEPIB, SIKUM IMpe’ IBJICHO MiI03pH, He (iHaH-
CYBQJIMCh MDKHApOIHUMH OpraHi3alliiMH, a KOIUTH 30upaiu Bix
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JPY3iB 1 3HAHOMHUX. Y Pe3yIbTaTi — apMis OTPUMYBaa aBTOMOOILI.
VY BilicbkKOMATi € Mmocaja, IKy oOifiMae JIIOAMHA, SKa OPraHIi30BYE
3a0e3nedeHHs s apwmil. Lle #oro BiANOBIAANBHICTh 3HAWTH Malllu-
Hy, 3a0€3[eYnTH, a HEe BOJIOHTEPIB. A BOJIOHTEPH POOIISATH HOro po-
ooty. Tenep fioMy HIXTO He JOBipATUME» [6]. 3 OTHOrO OOKY, CHUTY-
allis BUJACTHCA AEII0 HEOAHO3HAYHOIO, 3 1HIIOrO — B 3aKOHOJABCTBI
iCHye 0araTo mporajuH, yepe3 sKi BOJOHTEPH, BUPIIIUBIIH JIOITOMO-
ITH apMii 4YM IUBUIBHHM, HapaXaloTh ce0¢ Ha MPUTATHEHHS
JI0 IOPUJIMYHOT BIIMOBINAIBHOCTI. PU3KKYIOUM CTaTH NOPYIITHUKAMHU
3aKOHY, JIFOJIU TPOJOBXKYIOTh pOOOTH BCe, a0M HAOIM3UTH HAILy
JiepKaBy JI0 IEPEMOTH HaJl POCIHCHKMMHE OKYITaHTaMHU.

3a manumu onurtyBaHHs DoHny «JleMOkpaTH4Hi iHII[IaTHBUY
imeHi Inpka KyuepiBa, 6nu3pko 61 % ykpaiHIliB Tak 4 iHAKIIE J0-
JMyvanucs A0 BOJOHTEpChKOi nomomorn Cunam o0opoHH YKpaiHu
Y¥ CBOIM CIIBIPOMAaJSIHAM: XTOCh JOMOMaraB (hi3MYHOK POOOTOIO
(6mu3eko 10 %), 31 % nmomomaranu ¢inancoBo, Onu3bko 20 % —
i piHaHCOBO, 1 poboTOIO [7]. BinbIlle MOJIOBUHHU YKpATHIIIB J0TyYa-
IOThCS JI0 BOJIOHTEPCHKOI JISUTBHOCTI — 3BICHO, II€ CTOCYEThCS 1 JI0-
HATIB TPOMAJIsIH BOJIOHTEPaM, 1 Ha OCHOBI IIbOIO MU MOXKEMO ITiJI-
KpPECJIMTH  3HAYMMICTh  BOJOHTEPCBKOTO pyxXy B  YKpaiHi
Ta HEOOXIJHICTh TPHBEICHHS HOPM 3aKOHOJABCTBA BIiJIIIOBIIHO
JI0 CYYacHHX peaiil.

Ananizyroun 3akoH Ykpainu «IIpo BOMOHTEPCHKY AiSUIBHICTBY,
MU XOTUIH O aKIEeHTYBaTH YBary Ha JCSKUX CYIEPEYHOCTSIX, SKi, Ha
Hally JyMKY, YCKJIaJHIOIOTb POOOTY BOJIOHTEPIB 1 NPHU3BOIATH
710 IPUXOBYBaHHsI HASIBHOCTI (haKTy JOTOMOTH.

Hopmoto, ska BuKIMKae 0arato mMpoTHpiu, Ha AYMKY aBTOPIB,
€ yacTMHa Jpyra a0saiy apyroro cratti 7 3akony Ykpainu «IIpo
BOJIOHTEPCHKY HiSUTBHICTBY, 1€ 3a3HAYCHO, 1[0 BOJOHTEPH HE MO-
KYTh Ha/JIaBaTU BOJIOHTEPCHKY JOMOMOIY IHJMBIIyaJIbHO 32 HAIps-
MaMH, BUBHAYCHUMU a03aliaMu CbOMHM 1 BOCBMUM YaCTUHU TPEThOL
cratTi 1 uporo 3akony [1].

Mu moBepHYNIHCS [0 YaCTHHHM TpeThol ab3aiiB CciM Ta BiciM
crarti 1 3akony Ykpainu «IIpo BOJIOHTEPCHKY AISUTbHICTEY, JIe BKa-
3aHi Taki HAPSAMKHU JiSUTbHOCT BOJIOHTEPIB, sK: 1) HajaHHS BOJIOH-
TEPCHKOI JIOMOMOTH IS JIIKBiIaIlii HACIIIKIB HA[3BUYATHUX CUTYya-
Hiii TexHOreHHOro a0 TPUPOIHOrO Xapakrepy; 2) HaJaHHS
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BOJIOHTEPCHKOI JoroMord 30poiiHuM CuinaM YKpaiHu, iHIIUM Biii-
ChKOBUM (POPMYBaHHSIM, ITPABOOXOPOHHUM OpraHaM, OpraHam Jep-
JKaBHOI BJIQJM TiJl Yac Jii 0COOJIMBOrO Tepioay, Jii MpaBoOBOrO pe-
KUMY  HAJ3BHYAfHOIO YW BOEHHOTO CTaHy, IPOBEICHHS
AHTUTEPOPUCTUYHOI Onepallii, 31iCHEHHS 3aX0/IiB 13 3a0e3reueHHs
HaIlOHAJIbHOI Oe3mekn i 000pOHH, BiNCiUi 1 CTpUMYBaHHS 30poitHOT
arpecii Pocilicekoi ®enepanii y Joneupkiit Ta Jlyrancekiid obmac-
TSX, 3JMIHCHEHHS 3aXOJiB, HEOOXIAHMX JUIs 3a0e3MeueHHs 000pOHU
VYkpainu, 3axucTy Oe€3leKn HaceNleHHS Ta IHTEepPeciB JIepKaBH
y 3B’sI3KY 3 BilicbKOBOIO arpecieto Pociiicekoi @enepanii npotu Y-
painu Ta/abo iHmoi Kpainu npotu Ykpainu [1].

DakTUYHO Ta FOPUIUYHO JISUTLHICTH TUX BOJIOHTEPIB, SKi HaJa-
I0Th IHIUBiAyalbHO AomoMory 30poiHnM CuinaM YKpaiHu mif gac
MMOBHOMACIIITA0OHOTO BTOPTHEHHS, € HE3aKOHHOK, XO04ya IPaKTHKa
MoKa3sye, o JAyxe 0araTo JOMOMOTH JUIsl apMii HaJXOJUTh caMe Bijl
BOJIOHTEPIB, SIKi HE € WieHaMH BOJIOHTEPCHKUX opraHizariii. Hass-
HICTh Takoi 3a00pOHM a)k HISIK HE BIJMOBiJIaé BUMOTaM BOEHHOTO
crany. Ha Hanry myMKy, 3aKOHOZIABIIO HEOOXIAHO TEPETIISIHYTHU T10-
JIOKEHHSI YaCTHHU JIpyroi ab3aily Jpyroro craTti 7, 3a SIKUM JOIMO-
Mora 30poiiHuM Cunam Ykpainu BinOyBaTUMeEThCS 3a 3aKOHOM,
HaBITh KOJIM BOJIOHTEP 3JIIHCHIOE BOJIOHTEPCHKY JISUTBHICTH 1 30upae
KOIIITH 1HMBITyaJIbHO.

[Tonpu 3a3HaucHe, AUCKYCIHHUMU, HA HAI MOTJIS, BUJAIOTHCS
MOJIOKEHHS YaCTHHHM MepuIoi ab3aiy TpeTboro crarti 7 3akoHy YK-
paiau «IIpo BOIOHTEPCHEKY MISUTBHICTEY, 1€ 3a3HAUYECHO, 110 1HO3EMIII
Ta 0co0M 0e3 rPOMaSIHCTBA 3/IHCHIOIOTh BOJIOHTEPCHKY MisUTBHICTD
yepes opraHizailii Ta YCTaHOBH, IO 3ay4aroTh OO CBOET MiAIbHOCTI
BOJIOHTEPIB, iH(OpMAIliss Mpo SAKI po3MileHa Ha OodiiiHOMY
BeOCalTI IEHTPAJIBHOr0 OpraHy BHKOHABYOI BJIAJIU, IO pPeaji3ye
JiepKaBHY MOJIITUKY Yy cdepi BoIoHTepchbkol misimbHOCTI [1]. TobTo
1HO3eMIll Ta 0coOM 0e3 TpOMaagHCTBa, SKi IHAWBIAYyadbLHO IMPOBa-
JSITh BOJIOHTEPCHKY JISUTbHICTh B YKpaiHi, MAIOUM HAa METi JIOIIOMO-
ry 30poitaum CuaMm Ykpainu, poOIaTh 1ie TAKOXK ycyIeped 3a3Ha-
YEeHOTo BHINE 3aKOHY. BBakaemo, IO BCTAHOBJICHHS OPUINYHOL
BiAMOBIIATLHOCTI AJIS 1IHO3EMIIIB Ta 0Ci0 0€3 rpoMaIIHCTBA, SIKi 11032
BOJIOHTEPCHKUMHU OpPraHi3allisiMH, CaMOCTIHHO Oa)karoTh JTOMOMOITH
VYkpaini, i apmii Ta Hapoay B 60poTh0i 3 BOPOroM, € HEAOIITILHUM.
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Ho npuknany, 25 ksitHs 2023 poky y cBoemy Telegram-kanami
Jmutpo JlyGiHenp MOBIIOMHB MPO TE€, IO POCIHCHKI 3arapOHHUKH
HE3aKOHHO YTPUMYIOTH ICIIAHCHKOTrO BoOJIOHTepa Map’suo [apcia
Kanararona, Takox Bimomoro sk Mapio, y ciiggomy i3omsropi Cim-
(eponons Ta miggaTk Horo Toptypam [8]. Llel npukian, Ko rpo-
MaJITHUH 49yXO0l KpaiHu JOOpOBUIHHO e HA Taki BUNPOOYBaHHS Ha
6maro YkpaiHu, € BHCOKOMOPAIbHUM BUMHKOM, III0 IIOBHICTIO BiIIOBI-
Jla€ BCIM MPUHLIUIIAM, HA SKUX TPYHTYETHCS BOJIOHTEPCHKA MiSUIBHICTD
3rimHo i3 3akoHoM Ykpainu «[Ipo BOJIOHTEPChKY JIsTBHICTEY. J{OIiIb-
HO HArojOCHTH, III0 BOEHHA arpecis pociiicbkoi demeparrii 3mycuia
3aKOHOJIABIIS TIEPETJISIHYTH TIPABOBI HOPMH, SIKI PETYIIIOIOThH TIPABOBHIA
CTaTyC, COILIAJILHUI Ta IPABOBHUI 3aXUCT BOJIOHTEPIB.

Tak, Hanpukian, y pasi 3aru0eni (cMepTi) BOJIOHTEpaA Iij| 4ac
HaJIaHHs BOJIOHTEPCHKOI JIOTIOMOTH B pailOHI MPOBEICHHS aHTHUTE-
POPUCTHYHOI omepartii, 3A1HCHEHHS 3aX0/iB 13 3a0e3eYeHHs HaIlio-
HaJbHOI Oe3IeKu 1 00OpPOHH, BiJICIYl 1 CTPUMYBaHHS 30pOWHOI arpe-
cii pociiicekoi ¢enepanii y JoHeupkiii Ta Jlyrancekiii o0aacTsX,
31MCHEHHS 3aX0/iB, HEOOXIMHMX I 3a0e3rmeueHns 00opoHu Ykpa-
{HH, 3aXUCTy OE3MEKU HACEICHHS Ta IHTEPECIB JIEPKABU Y 3B 3Ky
3 BilicbkOBOIO arpeciero Pocilickkoi ®Denepamnii npotu Ykpainu
Ta/abo 1HIIOI KpalHH NOpOoTH YKpaiHW, yHACTiZOK OOHOBUX i
Ta 30poifHUX KOH(QUIIKTIB ¢ciM’T 3aru0oro (momepsoro), #oro 0aTh-
KaM Ta YTPUMAHIISIM BUILIAYYEThCS OJHOPA30Ba IPOIIOBA JIOTIOMOra
B po3Mipi 500 MPOXUTKOBHX MIHIMYMIB, BCTAHOBJICHUX 3aKOHOM
JUISL TIpane3gaTHuX 0cid. A y pa3i BCTaHOBJIEHHS IHBAIIIHOCTI BO-
JIOHTEpa BHACIIJIOK MOPaHEHHs (KOHTY3ii, TpaBMU a00 KaJilTBa),
OTPUMAHOIO ITiJ] YaC HaJIaHHS BOJIOHTEPCHKOI JIOMOMOTH B paiioHi
MPOBEJACHHS AaHTHUTEPOPUCTUYHOI oOIeparii, 3IiiCHEHHS 3aXOiB
13 3a0e3MeueHHs HalliOHAJILHOI Oe3rekn 1 000pOHH, BiJCIYl 1 CTpH-
MyBaHHS 30poitHOi arpecii Pocilickkoi ®enepanii y [loHenbkii
Ta JIyraucekiii 00macTsax, 3aiiiCHEHHS 3aX0/iB, HEOOXITHUX IS 3a-
Oe3nedueHHs 000pOHH YKpaiHu, 3aXUCTy O€3MeKH HACEIeHHs Ta iH-
TepeciB AepikaBU y 3B A3KY 3 BIHiCbKOBOIO arpecieio Pociticbkoi De-
nepamii mpotd YKpaiHu Ta/ab0 1HINOI KpaiHM TPOTH YKpaiHw,
YHaCiI0K 0OMOBHX il Ta 30pOiHUX KOH(IIKTIB, 3aJEKHO BiJl CTY-
MeHs BTPAaTH IMPale3aTHOCTI HOMYy BHUIUIAYYETHCS OJHOPA30Ba
TpOLIOBa JOMOMOTa B TAKOMY PO3Mipi: y pasi BCTAHOBJICHHS iHBaTi-
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naocti | rpynu — 250 IpoKUTKOBUX MiHIMYMiB, BCTAHOBIICHHX 3a-
KOHOM JUIsI Tparie3IaTHUX OcCi0; y pa3i BCTAHOBJICHHS 1HBAJIIHOCTI
II rpynu — 200 mpOXUTKOBUX MIHIMYMiB, BCTAHOBJICHUX 3aKOHOM
JUTS TIpale3aTHUX 0ci0; y pa3i BcraHoBieHHs iHBaigHocTi I rpy-
mu — 150 npoXKUTKOBHX MIHIMYMIiB, BCTaHOBJIEHMX 3aKOHOM
JUTS TIparie3faTHux ocio [1].

BosionTepam miisi 37ifiCHEHHSI BOJIOHTEPCHKOI JISUTBHOCTI MO-
JKyTh OyTH BIOIIKOJOBaHI BUTPATH HA BIAPSADKSHHS HA TEPUTOPIl
VYkpaiHu Ta 32 KOPJOH y MEKaX HOPM BIIIIKOJAYBaHHS BHUTpAT
Ha BiIpsKEeHHs, BCTAHOBJIEHHUX IS IepyKaBHHUX CIIY>KOOBIIIB 1 Ipa-
[IBHUKIB MiANPHEMCTB, YCTAHOB Ta OpraHizarliii, 1[0 MOBHICTIO abo
YaCTKOBO YTPUMYIOThCA ((hIHAHCYIOTBCS) 3a PaAXYHOK OOKETHHX
komtiB. OJHAaK BapTO 3a3HAYMTH, IO BIANIKOAYBaHHS BHUTpAT
Ha MPoi3[ 3MIHCHIOETHCS JIUIIE TO/I, KOJIM BOJOHTEP 3MOXKE HaJaTH
MiATBEPKYBallbHI JOKYMEHTH Ha BiApsLKeHHS. BapTo BpaxyBaty,
[0 BOJIOHTEPY MOXYTh OIUIAYyBAaTH BUTPATH Ha TPOi3j (BKIFOUHO
3 MEPEBE3CHHSIM 0araxcy) JI0 MicClis 3IMCHEHHS BOJIOHTEPCHKOL Ii-
SUTLHOCTI; BUTpPaTH Ha OTPUMAHHS Bi3W; BUTPATH Ha Xap4yyBaHHS,
KOJIU BOJIOHTEPChKA JisUIbHICTh TpUBAaE Oulbllie 4 ToAWH Ha J00Y;
BUTpPATH HA TIPOKUBAHHS y pa3i BIAPSHKEHHS BOJIOHTEpA JI0 1HIIOTO
HACEJICHOT'0 MYHKTY JUIS NPOBAPKEHHS BOJIOHTEPCHKOI JiSUIBHOCTI,
IO TpUBaTUMe Oiblle 8 TOAWH; BUTPATH HA MOIITOBI i TeredoHHI
MOCTYTH, TOB’s13aHi 31 3[IICHEHHSIM BOJIOHTEPCHKOI JiSUIbHOCTI; BU-
TpaTH Ha TMPOBEIACHHS MEIMYHOIO OISy, BaKIMHAIl Ta IHIIUX
JIKYBaJIBHO-IPODITAKTUYHHUX 3aXOJiB, 0€3MOCEPEHbO OB’ SI3aHUX
3 HaJ]aHHSIM BOJIOHTEPCHKOT JIOTIOMOT'H.

BigmkoayBaHHs BUTpAT, MOB’SI3aHUX 3 BOJOHTEPCHKOIO JIisiiIb-
HICTIO, 3 KOIIITIB JICPKABHOr0 a00 MICIIeBOro OIOKETY Bil0OyBa€eTh-
Csl JIMIIIE B TUX BUNAJKaX, KOJHU 3 BOJIOHTEPOM OYJIO YKJIaJICHO JIOT0-
Bip TpO HaJaHHSA BOJOHTepchkoi gomomoru [1]. BomHouac
3a3HaueHI BUIIIC COI[iaJIbHI rapaHTil HAJIAak0Th JIUIIIE 332 YMOBH Ta Ha-
SIBHOCTI TIPaBOrO CTaTyCy BOJIOHTEpA Ta YKIIAJICHHS JIOTOBOPY
PO HaJIaHHS BOJIOHTEPCHKOI JJOIIOMOTH 30KpeMa.

BucHoBku. TakuM 4MHOM, NMPOBEICHE JOCTIIPKEHHS MPOASMO-
HCTpYBaJjo, 1o BiifHa B YKpaiHi 3MycHJia CYCHiJIbCTBO MEPEOCMHUC-
JUTH TPaKTHYHY LIHHICTH BOJIOHTEPIB Ta BOJIOHTEPCHKOI JisSUIbHOC-
Ti. Y Cy4acHHMX yMOBaX, 3 OISy Ha YUCIICHHI PU3MKH JUIS JKUTTS
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1 370pOB’s MiJl Yac 3/iHCHEHHS BOJOHTEPCHKOI JISUIBHOCTI, BOJIOH-
TEpU € ONHIEI0 3 HAWOUIBII BPa3IMBUX 1 HE3aXUIIEHUX KaTEropii.
SIckpaBUM MIATBEPKCHHSIM 3a3HAYCHOI'0 € HU3Ka BUIAJKIB, SKi,
3 OIHOTO OOKY, IMiKPECIIOITh POJIb BOJOHTEPIB Y HAOJIMKEHHI TIe-
peMoru YKpaiHu HaJ OKyNaHTaMH, 3 1HIIOTO — JAEMOHCTPYIOTh pH-
3MKOBaHICTh BOJIOHTEPCHKOI AismbHOCTI. Ilopsn 3 muMm, Ha Hamry
IYMKY, TIOTpeOYIOTh TMEpPEeriisiay ¥ yTOYHEHHS 3aKOHOJaBYi IMOJIO-
JKEHHSI 111010 HEMOXKJIMBOCTI 3/1ICHEHHS BOJIOHTEPCHKOT AIsUTbHOCTI
IHMBIIyaJIbHO.
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SOME ASPECTS OF VOLUNTEERS’ ACTIVITIES UNDER
CONDITIONS OF MARTIAL LAW

The article is devoted to the analysis of some aspects of volunteers’ activities under
conditions of martial law. It is noted that volunterrs were the first who solved the
negative challenges associated with the full-scale invasion of Russian Federation,
protected and defended our country's humanitarian sector. They risked their own lives
daily saving the lives of others by evacuating from the hottest places in Ukraine,
delivering life support items to the territory where hostilities were taking place.

There are different formats of the forms of volunteer activity: from individual
to collective ones, from direct participation to remote mode of assistance. It is
noted that the war in Ukraine forced society to reconsider volunteers’ practical
value and volunteer activities in particular. In modern conditions, taking into
account numerous risks to life and health while volunteering, volunteers are one
of the most vulnerable and unprotected categories. A clear confirmation of the
above is a number of cases that, on the one hand, emphasize the role of volunteers
in bringing Ukraine's victory over the occupiers closer, and on the other hand,
demonstrate the riskiness of volunteering. Analyzing the Law of Ukraine "On
Volunteering”, attention is focused on contradictions that complicate volunteers’
work and lead to the concealment of the fact of assistance. In fact and legally, the
activity of those volunteers who provide individual assistance to the Armed Forces
of Ukraine during a full-scale invasion is illegal, although practice shows that a lot
of assistance to the army comes precisely from volunteers who are not the members
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of any volunteer organizations. The presence of such a prohibition does not meet
the requirements of martial law.

1t is emphasized that the military aggression of Russian Federation forced the
legislator to revise the legal norms regulating volunteers’ legal status, social and
legal protection. According to the authors, the legislative provisions regarding the
impossibility of volunteering individually need to be revised and clarified.

Key words: volunteer, volunteer activity, volunteer movement, risks, martial
law, military aggression, hostilities, Armed Forces of Ukraine, social guarantees.
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JAESAKI ACIIEKTH ®OPMYBAHHA HOBOI MOJEJII
3ABE3INEYUEHHS OXOPOHU, PEXKUMY I BE3ITEKHA
YCTAHOB BUKOHAHHS ITOKAPAHDB TA CJIILIUNUX
I30JISITOPIB 3 YPAXYBAHHSM BUMOT
MIZKHAPOJHHUX HOPMATUBHO-IIPABOBUX AKTIB
Hayxosa ny6nikayis npucesuena noHammio ma KOHyenyii 3a6e3nevens pe-
JACUMY 8 YCIMAHOBAX GUKOHAHHS NOKAPAHL Ma CAiouux izonsmopax. Memoio cmam-
mi € O0CNIONCEHHS NOHAMb PEdCUMY, Oe3neKu ma OXOPOHU 8 MINCHAPOOHUX HOP-
MAMUBHO-NPABOBUX AKMAX MA NYONIKAYIaX GIMUUSHAHUX | 3apYOINCHUX HAYKOBYIS,
@ Makodic nPONO3UYitl U000 KOHYENMYAIbHO20 Y3200HCEHH s YUX NOHAMb ) npoyeci
peanizayii OepicasHoi nonimuxu y cghepi GUKOHAHHS KDUMIHATLHUX NOKAPAHb.
Kniouogi cnosa: pesicum, 6e3nexka ma 0Xopona, KOHYenmyaioha 2apMOHI3ayis
NOHsMb «Oe3neKa» ma «OXOPOHA», MOOeIb OP2AHI3ayii pexcumy, be3nexu ma oxo-
DOHU, 3an06i2anHs, CiOUUll I304MOP, YCMAHOBA BUKOHAHHS NHOKAPAHb.
IMocranoBka npo6Jjemu. Ctpateriero peopMyBaHHS TEHITEH-
niapHoi cuctemu Ha nepio 10 2026 poky [1] BU3HaYeHO HHU3KY Ha-
MpPSAMIB, TIOB’A3aHUX 3 HEOOXIJIHICTIO BJOCKOHAJICHHS BITYM3HSHOL
KOHIIEMNIIiT opraHi3allii pexuMy, OXOPOHHU Ta Oe3MeKH, 3a0e3MeUeHHS
HaJIGKHOTO PIBHS MPABOIOPAIKY B YCTAHOBAX BUKOHAHHS MOKapaHb
Ta CIITYUX 130JI9TOpPaX, CTBOPEHHS HAJIGOKHUX YMOB TPUMAaHHS 3a-
CY/DKEHHX Ta 0ci0, y3sTUX Wi BapTy, a TaKOX Y3TO/DKEHHS IIi€i
KOHIIEMNIIii i3 Cy4aCHUMH MDKHAPOJAHUMHU MPUHIMIIAMU peatizailii
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Jiep’KaBHOI TOMITUKY Yy chepi BUKOHAHHS KpUMIHATBHUX TTOKAPaHb.
CaMe BUKOHYIOUH 1Ii Hampsimu, Jlep>kaBHa KpHUMiHATbHO-BUKOHABYA
cmyx6a VYkpaiHW 3iITOBXHYlTach 3 MNPOOJEMHHM IUTAHHSM,
MOB’SI3aHUM 13 3aCTapiIiCTIO YCTAHOB BUKOHAHHS MTOKapaHb. Sk BKa-
3ye 1. B. bonHap, ocTaHHIO YCTaHOBY BUKOHAHHSI IIOKapaHb MO0y 1y-
Bamu 1987 poky, pemty smiie nepeOynIoByBalId Ta OHOBJIIOBAJIH,
a 11e He TUIbKU 3aHAJITO BUTPATHO, a i HE A€ MOMJIMBOCTI B IOBHO-
My 00CsI31 BAKOHATH BCi 3aBJaHHS, SIKi IOCTAIOTh MEpe yCTaHOBAMH
BUKOHAHHS TOKapaHb [2, c. 95; 3, c. 48]. 3a3HaueHe BKa3ye Ha He-
OOXiZHICTh ~ OHOBIIGHHS  MiAXOAy K JI0  apXiTeKTYpHO-
TUTaHYBaJIbHOTO PIllIEHHS YCTAaHOBM BUKOHAHHS MOKapaHb 3arajom,
TaK 1 0 OKpEMHUX HOro €IEMEHTIB, OJJHUM 3 SIKUX € CHCTEeMa iHxKe-
HEPHO-TEXHIYHHUX 3aCO0iB OXOPOHH Ta HArJISy 3 ypaxyBaHHSM Iie-
HIiTEHI[IapHOi TPAKTUKX PO3BHHYTUX KpaiH CBITY.

AHaji3 ocTtaHHiX AocaikeHb i myoaikamii. [lociimkeHHIO
nuTaHb (OpMyBaHHS KOHIUEMIII opraHizamii pexumy, Oe3meku
Ta OXOPOHU SIK Y 3araJlbkHOMY PO3YMiHHI IIMX MOHATH, TaK 1 y cdepi
BUKOHAHHSI KPUMiHAJIBHUX MOKAapaHb MPUCBATHIN CBOI POOOTH BiT-
yu3HSAHI Ta 3akopjoHHI Haykosii: A. B. boporuk, I. B. boxnap,
I. . Boratupro, M. C. Ily3upsoB, C. B. llaptok, [[x. MakrakiH,
I'. Migtniar, P.Crin, T larBanencen, P. Ilatpiapka, Ilitep
Jlx. bnoknang, I'. JI. Pensepc. [Ipore muTaHHS JOCIHIIKEHHS HOBOL
MoJieni 3a0e3neueHHs YCTaHOB BHKOHAHHS MOKapaHb iH)KEHEPHO-
TEXHIYHUMHU 3aC00aMH OXOPOHH Ta HATJISAIY TPUBAIIMI yac HE Opaiu
JI0 yBaru, a BUKOPUCTOBYBATU CTapi MOJEINI, SKi PO3pOOJISLIM IIe 3a
yaciB Pagsiacekoro Coro3y, 1110 HEMOXKIIMBO B HOBUX peajisx pO3BH-
TKY MEHITEHI[IapHOl CUCTeMH Y KpaiHH.

Meta cTaTTi — JOCHIIPKEHHS OKpEMHX acleKkTiB (GopMyBaHHs
HOBOI MOjIeNi 3a0e3MeueHHsT OXOPOHHU, PEXUMY 1 O€3MEeKH yCTaHOB
BHUKOHAHHS MOKapaHb Ta CIIIYHUX 130JIATOPIB 3 ypaxyBaHHSM BUMOT
MDKHapOAHUX HOPMAaTHBHO-ITPABOBUX aKTiB.

Buknan ocnoBHoro marepiany. O0’€KTOM JOCTIIKEHHS € MO-
JieTib SIK cUCTeMa MpoIeayp i 3aco0iB opranizamii pexxumy, Oe3nekn
i OXOpOHHU YCTaHOB BUKOHAHHS TIOKAPaHb Ta CIIYHUX 130JIATOPIB.

[Ipu BAOCKOHAJICHH] BITYM3HSHOI KOHIICIIIII OpraHi3allii pexu-
My, OXOPOHH ¥ Oe3IeKu B ycTaHOBaX BUKOHAHHSI MOKapaHb Ta CIif-
YUX 130JITOPax JOIUIBHO OPIEHTYBATUCH HA MPUHIUIM 1 MiIXOMIH,
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OMMCaHI B TaKMX MDKHAPOJHO-IIPABOBUX JOKyMEHTax, sik: MiHi-
MalbHI CTaHJApPTHI NpaBuia MoBomkeHHs 3 B’s3HAMH ([IpaBuia
Mannenn) [4]; €Bponelicbka KOHBEHIIsI PO 3aXKUCT MpPaB JIOIUHH
Ta OCHOBOIOJOXXHUX CcB00OOJ [5]; €Bporeichki MeHiTeHiapHi
(B’s13HMYHI) mpaBuia [6].

Y KOHTEKCTI HAIIOr0 JOCIIHKCHHS JOIIBHO 3YITUHUTHUCS caMe
Ha perioHajJbHHUX CTaHJAPTaX KOHUEMIi 3a0e3MEeUCHHSI PEKUMY
B yCTaHOBaX BUKOHAHHSI MMOKapaHb Ta CIIAYMX i30J5TOpaXx.

€BponelicbKMMH TIeHITEHIIAPHUMH TPaBUJIaMH BCTaHOBJIIOIOTh-
csl Taki BUMOTH IIOJI0 OpraHi3alii pexumy: 3a0e3MeueHHs] PiBHUX
MOKJIMBOCTEH JJIsl BCIX KaTeropiit 3acy/keHux (yB’S3HEHUX) Y 4yac-
THUHI TapaHTyBaHHs Oe3leku, peajizaiii MpaB Ta BUKOHAHHS BCTa-
HOBJIEHWX 000B’s3KiB (11.11. 17.2, 95.1); cTBOpEeHHST MOKITUBOCTI JUIS
peaizaiii «30a1aHCOBAHOI MPOrpaMu 3aXOJiBy», IO 03HAYAE PO3Y-
MHE MOE€JHAHHA Tpalli, BIAMIOYMHKY, KyJIbTYPHOI'O 1 CIIOPTHBHOTO
PO3BHUTKY, IHIIMX aKTUBHOCTEH, 3arajibHOI Ta MpodeciiiHoi ocBiTH,
comiasibHOi poOOTH, pENIrifHUX MoTped, OTPUMAHHS MEIUYHOI
Ta IICUXOJIOTYHOI JOIIOMOIH, a TaK0XK MOXKIHUBOCTI IS COLIAIBLHOI
B3aemomii (m.m. 25.1-25.2, 26.1, 27.3, 28.4, 29.2, 103.5, 106.1);
CTBOPEHHSI MOXKIIMBOCT1 JUIsl 3a0e3medeHHsT J0Opo0yTy yB SI3HEHUX
(sx 3 OOKY TEHITEHIIapHOi CIY)KOHU, TaK 1 comiadbHUMH CITyKOamMu
(1. 25.3); cTBOpEeHHSI YMOB JUIS OIHOYACHOrO 3abe3nedeHHs Oe3me-
KM, TUCIMIUTIHU Ta JIOJChKOI TiHOCTI (11. 49); nudepeHiiiioBaHuit
MiAXi1 TPy BU3HAYEHHI CYBOPOCTI PeKHUMY U 00CATy 0OMEKyBallb-
HUX 3aXOJiB 3&JIeKHO BiI pIiBHI HEOE3MEKH 3aCyHKEHOTO
(yB’szaenoro) (m.m. 51.1-51.5); HasgBHICTH 3pO3yMITHX MPOLEAYP
1010 YMOB MOM’SIKIIEHHS a00 TOoCWiIeHHS pexumy (m.im. 53.1-
53.6); HasABHICTH JOKJIAJHO TMPONUCAHUX MPOLEAYp OOLIYKiB
(m.m. 54.1-54.10); cTBOpeHHS Ui yB’SI3HEHHX, CIIPaBU SKUX IIE HE
PO3IJISHYTI B CyJli, YMOB JUIs peajtizalii cBOiX MpaB Ta IHTEpECiB
HapiBHi 13 3acymxkeHuMH B’si3HsAMH (1. 101); cTBOpeHHS YMOB ISt
peatizaiiii nmpaBa Ha MEPIOJMYHI BiITYCTKU 3 YCTAHOBU BUKOHAHHS
MokapaHp (1le mpaBwWIO 0a3yeThCs Ha JeTalbHININ Pexomennarrii
Ne R (82) 16 Komirery MiHICTpiB 11010 BiAMYCTKU Y B’ SA3HHMLI, 30K-
peMa BU3HAHHA B Lill peKOMeHJAllil BaXXIIMBOCTI TIOPEMHOI Biamyc-
TKH sIK 3ac0o0y CHpHSHHS comiaibHii peinterpaiii) (m. 103.6); me-
pendadeHHsT MOMXIJIMBOCTEH JIoKamizallii B MiclsiX BigOyBaHHS
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MOKapaHHs Ta TOINEPEAHHOr0 YB’SA3HEHHS Uil PI3HUX KaTeropin
oci0, mo B HUX TpuMaroThes (. 104.1) [7].

BaxxmBoro ymMoBOIO isi peanizalii BKa3aHUX BHUMOT Ha TpaK-
TUII € X OJHO3HAYHE PO3YMIHHS BCiMa yYaCHHKaMH CYCHUIbHHX
BIJTHOCHH, 1[0 BUHUKAIOTh y TPOIIECI peatizallii Jep>KaBHOI MOJITH-
K{ y cdepi BUKOHAHHS KPUMIHAIBHUX TIOKApPaHb, 8 TAKOXK MOHATTS
«peXUM», HOr0 METH W MeToliB 3a0e3ledyeHHs: sIK OCHOBHA MeTa
PEXUMY BHU3HAYa€ThCSI CTBOPEHHS YMOB, IO CHOHYKaroTh Ta (op-
MYIOTh HAaBHYKH BiIMIOBIIATBHOTO CIIOCO0Y KHUTTS 0€3 CKOEHHS 3110~
YUHIB; PSKHUM HE € caM 110 CO0l IMOKapaHHSIM Ta HE Ma€ OyTH 3aco-
OoM 30UIBIIEHHS CTpaXkIaHb 0Ci0, MO0 YTPUMYIOTHCS B yCTaHOBaX
BHKOHAHHS IMOKapaHb Ta CIIAUUX 13o5sTopax [7].

TakuMm YMHOM, PEKUM B YCTaHOBaX BUKOHAHHS NOKapaHb HEOO-
XiTHO TO3WI[IOHYBATH SIK IHCTPYMEHT Uil (OPMYBaHHA y 3acCy/pKe-
HUX Ta yB’I3HEHUX HABUYOK COIiaJIbHO MPUHHSATHOI TOBEIIHKH.

OCHOBHMMHU BITYM3HSHUMH HOPMAaTHBHUMH JOKyMEHTaMH,
IO PETyJIOIOTh TOHATTS 1 CTPYKTYPY PEXHUMY y BiANOBiIHINA cdepi,
€: KpuminambHO-BUKOHABYMI KOeKe YKpainu [8]; 3akoH Ykpainu
«IIpo nmonepenHe yB’si3HeHH» [9].

AmnHati3 BUIIE3a3HAYCHUX HOPMATHUBHO-TIPABOBUX aKTIB JIO3BOJISIE
KOHCTaTyBaTH, L0 PSKUM y BHUIIPABHUX 1 BUXOBHHX KOJOHISIX — 1€
BCTAHOBJICHH 3aKOHOM Ta IHIIMMH HOPMaTHBHO-TIPABOBHMH aKTaMU
MOPSIZIOK BUKOHAHHS 1 BiNOYBaHHS MOKapaHHs, KU 3a0e3neuye: i30-
JSILIFO 3aCyKEHHX;, TOCTIHHMI HATJIAM 32 HUIMH; BUKOHAHHS TOKIIaJle-
HUX Ha HUX OOOB’SI3KiB; peasi3allifo iXHiX MpaB i1 3aKOHHUX IHTEPECIB;
Oe3rexy 3acy/PKEHUX 1 IEpCOHAITY; PO3/IUIbHE TPUMAaHHS Pi3HUX KaTe-
ropiii 3aCyIDKEHUX; Pi3HI YMOBU TPUMAaHHsI 3aCyIDKEHHX 3aJIeKHO Bif
BTy KOJIIOHIT; 3MiHY YMOB TPHUMAaHHS 3aCyDKEHUX [8].

PexxuMm y micusx momepeqHbOro yB'SI3HEHHST BU3HAYAETHCS SIK
MOPSIIOK 1 YMOBH TpPUMaHHS OCi0, y3sTUX MiA BapTy, Ta HarJsjg
3a HUIMHA 3 METOI0 3a0e3MeUYeHHs IOMEpPEeAHbOr0 YB’SI3HEHHS, MIO
BCTaHOBJIIOEThCS 3akoHOM Ykpainu «IIpo momepenHe yB’si3HEHHS»
Ta IHITUMHA HOPMATHBHUMH aKTaMH.

OCHOBHMMH BHMOTaMH pPEKHMY B MICISX MOMEPETHBOIO
yB’SI3HEHHSI €: 130711 0ci0, y3ATHX MiJX BapTy, MOCTIMHUN HATIISA
3a HAMH, PO3IUIbHE TPUMaHHS iX y TOPAIKY, epeadaueHoMy CTaT-
teto 8 3akoHy Ykpainu «[Ipo nonepente yB’si3HeHHS» [9].
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KitouoBuM CIOBOM y IMX BH3HAYEHHSX € «IOPAA0K». ToOTO
PEXUMOM € TIEBHI MPOLIECH Ta MPOLENypH, SKUX IOTPUMYETHCS,
3 OHOT0 OOKY, TMepCOHaN JJIsl BAKOHAHHS KPUMiHAJIBHOTO TIOKapaH-
Hs (TOmepenHbOro yB’SI3HEHHsI), a 3 IHMIOr0 OOKYy — 3acy/kKeHi
(YB’s3HeH1) mig yac BigOyBaHHs KPUMIHAIBHOTO MOKapaHHsS (BUKO-
HaHHS BUMOT 3aI001KHOTO 3aX01y).

3arajoM BITYM3HSHA KOHIIEMIIisI TIepeadayae Taki 3aX0au 1 mpo-
Heaypu 3a0e3MeUeHHS PEKUMY:

1. OpranizauiiiHo-no0yToBi 3axoau (MJIaHyBaHHS Ta 3a0e3re-
YEHHSI MOMJIMBOCTI JUUIS: CYCHUIBHO KOPUCHOI Mpalli Ta CYCIUIbHO
KOPUCHOI  JISUTbHOCTI, 3arajbHOOCBITHROTO Ta  HPOQeciiiHo-
TEXHIYHOI'0 HABYAHHS, COLIaIbHO-BUXOBHOI pOOOTH, 3a/I0BOJICHHS
Mo0yTOBUX MOTPeD, COLialIbHOI B3a€MOJIi1l, B TOMY YHMCIIi i3 3aJTy4YeH-
HSIM TPOMAJICBKOCTi, MEJMYHOTO CYMPOBOAY; BU3HAUEHHS MICII Ta
YMOB MPO>KUBAHHS, BUMOTH A0 (POpMH OfISTY, PETYIIOBaHHS KiUIBKOC-
Ti peueid, siki 3acy/keHi (yB sI3HEH1) MOXKYTh MaTH NP co0i, Ta mopsi-
JIOK KOPHUCTYBaHHS HUMH.

2. PernmameHTH i mpaBuia: BU3HA4YeHHS TpadikiB i po3mopsaKy
JIHS, YiTKI TIpaBWJIa TOBEIIHKHU, PErjaMeHTallis JOCTYIy JIO IMOCIyT
YY MPUBLICIB, BCTAHOBJICHUN TIOPSIOK IEPECYBAHHS TEPUTOPIEIO,
MOPSIIOK CTSTHEHD Ta 320X0UCHb.

3. BesnekoBi: mpouenypu, NmoB’s3aHi 3 OOLIYKOBOIO POOOTOIO,
peryssipHi TepeBIpKM W OrJsiId NPUMILIEHb, KOHTPOIb, HATJISA[
Ta PEryJsipHUN MOHITOPUHT HAsBHOCTI 3acy/PKeHHX (YB’SI3HEHHX),
a TaKOX MicCIlb IXHBOTO Mepe0yBaHHSI.

Takox HOpMaMy HallIOHATBHOTO 3aKOHOJIABCTBA 3aJCKIapoBa-
HO, [0 P&KHUM Y KOJIOHISIX Ma€ 3BOAWTH 0 MIHIMyMY DPi3HHUITIO MK
YMOBaMH XHTTS B KOJNOHII 1 Ha cBoboxi (ctT. 102 KBK VYkpainnm),
0 Ma€ CHPUSATH MiJBUIICHHIO BiJNOBIJAJIBHOCTI 3aCyIKEHUX
3a CBOIO MOBE/IIHKY 1 yCBIJOMIIEHHIO JIFOACHKOT riiHOCTI [§].

IcHyroya KOHIIEMIlisA OpraHi3alii pPeKUMY 3arajioM Haclijaye
MPUHIIMIT THAMBITyasti3allii moKapaHHs, JIe 3aX0JAu W YMOBU BUKO-
HaHHS IOKapaHHS BPaxOBYIOTh OCOOJIMBOCTI 0COOMCTOCTI 3acy/pKe-
HOT'O Ta MPOTHO30BAHM PiBEHb HOTO CYCHUIbHOT HEOE3MEKH.

Xoua MOHATTS «pIBEHb PEKHUMY» HUHI HE B)KUBAETHCS B HAIlO-
HAJIBHOMY 3aKOHOJIABCTBi, ajie (AaKTHYHO pPi3Ha IHTepIpeTalis
Ta 00CSAT HABEIACHMX BHIIE 3aXOJIB 1 MPOIEAYp 3a0e3MeUeHHs pe-
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KUMY (PaKTUYHO CTBOPIOE JIeB’SITh BapiaHTIB PEKUMIB JUIsl YCTAHOB
BUKOHAHHS MOKapaHb: PEKUM y BHIPABHHUX LIEHTPAX; PEKUM IS
JUTBHUIE Pecolliallizaiii BUXOBHUX KOJIOHIH; PEXUM VISl JTUTHHHIb
COIliaJIbHOI ajanTailii BAXOBHUX KOJOHIN; P&KUM B apeiiTHUX JI0-
Max; PeXUM JUIS JUTBHUIB Pecollializaiii BUIIPABHUX KOJIOHIH Mi-
HIMaJIbHOTO pPiBHS O€3MEeKH 3 TOJNErmIeHMMH YMOBaMH TPHUMAaHHS
(aHAMOriYHME peXKUMY B AUTBHUILIX COLiaJIbHOI peabimitarii); pe-
UM I AUTBHUIL pecolliaiizaiii y BUIPaBHUX KOJIOHIAX MiHi-
MaJBHOTO piBHS O€3MeKH i3 3arajlbHUMH yMOBaMH TPUMaHHS; pe-
KUM ISl AUIBHHLB pecoliaiizamii y BHUIpPaBHUX KOJOHISAX
CepenHbOro piBHA O€3MeKH; peKUM Yy BUIIPABHUX KOJOHISIX MaKCH-
MaJBHOTO PiBHA Oe3neku (3arajibHi )KUTIOBI MPUMILICHHS); PEKUM
y BUIPaBHHUX KOJIOHISIX MaKCUMAaJIbHOTO PiBHA Oe3meku (MpUMilIeH-
HsI KAMEPHOT'O THITY).

Kpim Toro, KBK Ykpainu, y pasi HeoOXiqHOCTI Ta 3a YMOB Bij-
MOBIIHOT 130Js11i1, Mependavae MOXIIMBICTh CTBOPIOBATH B MEXKax
OZIHi€T BHIMpPaBHOI KOJIOHIi CEKTOPH 3 PI3HUMHU DPIBHSIMHU O€3MEKH,
B TOMY YHCII AJISl TPUMAaHHS 0ci0, y35THX IiJ] BapTy.

Takum 4MHOM, CITiji 3a3HAYHTH, IO HalliOHAJIbHE 3aKOHOJIABCT-
BO BHU3HAE BAXJIMBICTh OpraHizailii aJIckBATHOTO PEKUMY B YCTAHO-
Bax BUKOHAHHS MOKapaHb 3 METOI0 CTBOPEHHS YMOB IS PO3YMHOTO
MOETHAHHS HEOOXITHOTO PiBHS OE3MEKH 1 OXOPOHH Ta pecollianiza-
1ii 3aCY/DKCHUX, a CaMe: CTBOPEHHS MOXKIIMBOCTI JJIsl peaizaliii pi-
3HOMaHITHHX MpOrpaM Ta 3axOfiB, CIPSIMOBAHHMX Ha COIliajbHY,
MICUXOJIOTTYHY Ta mpodeciiiHy peabimiTanito 3acymkenux. Lli mpo-
rpaMH OXOIUIIOIOTh HAaBYaHHS, NpOdeciiiHy MiAroTOBKY, MEIUYHUH
Ta MCUXOJIOTIYHHUIA CYNPOBiJ, @ TAKOX MOXJIMBOCTI JUIsl COIIAJIbHOT
ajarranii nicist 3BUIbHEHHS.

3arasioM icHylo4Ya KOHIEIIis OpraHizalii pe)knMy BUKOHAHHS
KpUMiHAJIBHUX MOKapaHb BigoOpakae y3ro/KeHHS MDK HaIliOHAJIb-
HUM 3aKOHOJIABCTBOM Ta MIKHAPOIHUMH HOPMaMH, 10 PEryJIIOI0Th
BHUKOHAHHS TIOKapaHHS.

Kpim Toro, KoHIenIist opraHizanii peKuMy BUKOHAHHSI KPHMiHAJIb-
HUX MOKapaHb niepenbayae 3a0e3meueHHs Oe3MeKu SIK OCHOBHOI Mepery-
MOBH Uil e()eKTHBHOTO (DYHKIIOHYBaHHSI YCTaHOB BUKOHAHHS ITOKa-
panb. Lle crocyerbest 3axoaiB mon0 3a0e3mnedeHHs (i3UUHOI Oe3rekn
MIEPCOHAITY Ta 3aCY/DKESHUX, KOHTPOJIFO HaJl 00’ €KTaMH Ta 00JIa JHAHHSIM,
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3armo0iraHHs KOH(JIIKTaM 1 HACKJIBCTBY, a TAKO)K BUKOPHCTAHHS cydac-
HUX TEXHOJIOTIH is 3a0e31eueHHs Oe3eKH Ta KOHTPOITIO.

Came Tomy (hopMyBaHHSI CydacHOi KOHIENIii opranizamii 0e3-
MEeKH ¥ OXOPOHW YCTaHOB BUKOHAHHSI TOKApaHb Ta CIIAYMX i30JI5TO-
piB Mae BiANOBIZaTH TaKUM MPHHIHUIAM €BPONEHCHKUX MEHITEHIII-
apHUX TpaBWi, SK JUEpeHIlalis 3aXOIiB OXOPOHH 3aIeKHO Bif:
KaTeropii ocid, Ha/liiiHy OXOpOHY SIKMX TpeOa OpraHi3yBaTH; piBHS iX-
HBOT HEOE3MeKH, SIKY BOHH CTAHOBUTUMYTbD /ISl CYCIIJIbCTBA Y BUIIAKY
BTEYi; PU3UKY TOTO, 10 BOHU CIPOOYIOTH BTEKTH a00 CaMOCTiiiHO, a00
3a crpusiHHS 330BHI (1.1 51.1, 51.3, 51.4); noeanaHHs ¢i3u4HOT 0XO-
POHH 13 3aX07aMH JMHAMIYHOI Ta mporeaypHoi Oe3neku (1. 51.2); pe-
TYJSIPHUH TIeperyisii HeOOXiTHUX PEKUMHHUX 3aXO0IB MPOTITOM YChOTO
nepiony nepeOyBaHHS 0cOOM B yB’si3HeHHI (1. 51.5) [6].

Y Mekax HaIlIol CTaTTi CJIiJ BKa3aTH, [0 MIXXHAPOJIHI IOKYMEH-
TH y cdepi 3aXUCTy MpaB 3acyKEHUX 1 MPOBiIHA TEHITeHIiapHa
MPaKTHKa PO3BUHYTUX KpaiH CBITY NpUALIIE OaraTto yBaru moHST-
TsM «0Oe3meKa» Ta «OXOpOHay», Ha SIKUX 0a3zyeThcs HOBA MOJENb 00-
JaIHAHHS YCTAaHOB BUKOHAHHS MIOKapaHb Ta CIiIYHUX 130JIATOpIB.

Hayka, BxmouHO 31 cdeporo Oe3neku, 3HAYHOIO MIpOlo 3aje-
KUTh BiJl YITKUX 1 3arajbHOBU3HAHUX TEPMIHIB Ta MOHATh. Lle mo-
3BOJISIE CTAaHAAPTH3YBATH Pi3HI acleKTH CYCHUIbHHX BiJIHOCHH, TO-
Kpalllye KOMYHIKAI[[0 Ta J03BOJISIE OJHO3HAYHO IUMUTHCS iH(OopMma-
LI€FO.

Tnymauenns cioBa «security» y cinoBHuky Cambridge
dictionary [10]:
AHIIiHCHKOI0 YKPaiHCBKOIO

security (noun, PROTECTION) —
protection of a person, building,
organization, or country against
threats such as crime or attacks by
foreign countries.

Oesrieka (IMEHHHK, 3aXHCT) — 3a-
XHCT ocobu, OymiBii, opranizamii
abo KpaiHH Bim 3arpos, Takux sIK
37I0YMHHICTh a00 Hamag 3 Ooky
1HO3EMHHX JIEPKaB.

CHHOHIM — OXOpOHA.

security (noun, FREEDOM FROM
RISK) — freedom from risk and the
threat of change for the worse;
freedom from danger; safety.

Oesmeka (iMEHHHMK, CBOOOIA Bif
PHU3HKY) — CBOOO/A BiJl PH3HKY Ta
3arpo3u 3MiH Ha ripiie; cBobona
BiJl HEOE3MEKH.
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[Tpu popmyBanHI HOBOI Mojeni opraHizamii pexumy, Oe3neKu
1l OXOpPOHM YCTaHOB BUKOHAHHS TOKapaHb Ta CIITYUX i30JSTOpIB
3 ypaxyBaHHSM BHMOI MDKHAapOAHWX HOPMAaTHBHO-TIPABOBUX aKTiB
HEOOXIJTHO BpaxoOByBaTH, IO Oe3leka H OXOpOHA B aHTJIOMOBHHUX
JOKyMEHTaX MOXKYTb MTO3HAYaTUCh OJTHIM CIIOBOM — «SECUTity».

IcHye Takox moHATTA «safety», sike o3Hadae «Oe3meka», TOOTO
«CTaH 3aXHIIEHOCTI Bix HeOe3meku ado mkoau» [11].

I'pyna nmocmigaukiB Peter J. Blokland ta Genserik L. Reniers
npoBenu  (pyHaamMeHTanbHe nociimkeHHs [12] moHaTh «safety»
1 «security» Ha OCHOBI CEMaHTHYHOTO Ta OHTOJOTIYHOTO aHali3y,
OIMCABIIH X 3B’S30K Ta JUQepeHIiatio.

BoHM TpONOHYIOTH PO3YMITH «Securityy 5K CKIA008Y UYACUHY
«safety», Bu3Hauatoun Oesrmexy (safety) sik cran/CyKymHicTh 0OCTaBHH,
KOJIM HU3bKa WMOBIPHICTh HETAaTUBHOTO BIUTMBY HA LTI

Pi3HuIIIO MK UMY TIOHATTSIMH TIPOITOHYETHCS PO3YMITH Yepe3 MpH-
3MY BPaxXyBaHHsI «6MIUGY HA Yili HABMUCHUX | HEHABMUCHUX OOCIABUN.

Konu weraTMBHUII BIUIMB Ha I[II € «HABMHUCHHMY», IOLUIEHO
1 MpaBWJIBHO BHKOPHUCTOBYBAaTH TEPMIiH Security 3aMmiCThb TOrO,
00 TOBOPUTH TIPO safety. SIK TpUKIaa HABOOWTHCS AHANOTISA, L0
«BGNOYUHYI HABMUCHO OTI0Mb NPOMU 3AKOHIE, CHPAMOBAHUX HA 3AXUCT
KOHKDEMHUX CYCRUIbHUX, OP2aHI3AYIUHUX YU THOUBIOYATbHUX Yilel.
ToMy HampsIMOK [Iii opraHiB, 110 TPOTHAIIOTH 3TOYMHHOCTI Ta 3a0e3re-
YyIOTh OXOPOHY MPABOMOPSIIKY, OMUCYIOTh TEPMIHOM «SeCUrityy.

[IpaBuibHE pO3yMiHHA Ta IHTEPHpPETaLlis IIUX MOHSTH J03BOJIHUTH
OUIBII TOYHO JOTPUMYBATHCA PEKOMEHAALIH MIKHApOIHMX HOpMa-
TUBHUX JIOKYMEHTIB ITiJ{ 4ac MOOYJIOBM HOBOI MOjENi oprasizarfii
pexuMy, Oesllekd # OXOpOHM B YCTAHOBaX BUKOHAHHS MOKapaHb
Ta CIIUHX 1305 TOpax.

[ynktu 51.1-51.5 €BponelcbKuX MEHITEHIIapHUX PaBUII MatOTh
3arojioBOK «Security» Ta IHTEpIpeToBaHi ykpaiHChKOw Bepcieto [Ipa-
B sk «be3nekay. IIpore 3axomu, 110 OMHUCYIOTHCA B LUX IYHKTax,
OlUTbIIE CTOCYIOTBCS ICHYIOUOTO PO3YMIHHSI TOHATTS «OXOPOHAy.
A mynktu 52.1-52.5 maroth 3aronoBok «Safety» (ykp. — 0e3neka), xo-
Ya repekiajieHi B ykpaiHoMoBHil Bepcii [IpaBui sk «Pexum» [5].

Pana meHomoriyHOro cmiBpoOITHUITBA NpU €BPONEHCHKOMY
KOMITET1 3 MHUTaHb 3J0YMHHOCTI MPONOHYE BH3HAYATH OXOPOHY
(security) sk «3axoou, excumi y izuunomy cepedosuwyi, uob 2apa-
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HMYy6amu MIHIMI3AYit0 PUBUKIB, AKI MOJICYMb CIAHOBUMU NPAGONO-
PYUWHUKU. 3aR00IHHS WKOOU c0Oi abo iHWUM, émeya, CIeopPeHHs
3N0YUHHUX YepynoaHb ma inwiy [13].

Crin BKa3aTH, 1110 MPOBEACHUN HAMM aHaJli3 TMOJI0KEHb HU3KH
JOKyMeHTIB 1 mocionukiB Pagu €sponu Ta OOH [13; 14; 15] no3so-
JISi€ BUJUTMTH B KOHIICIIIT OpraHi3allii CHCTeMHU Oe3NeKU i OXOPOHH
B TICHITEHI[IapHUX 3aKJIaJax TPU 3arajJbHONPHUIHATI KOMIIOHEHTH:
aJIMiHICTpaTUBHA Oe3neka (nporenypHa); izuuna Oe3neka (IHKOIU
OKpeMO BiJ] (i3UYHOI B JEIKHX JPKEpenax TaKoXK 3raayeThCsl CTPYK-
TypHa Oe3rneka); TuHaMiyHa Oe3reka.

AnminicTpaTuBHa Oe3reka MICIb 1M030aBJICHHS BOJI TOB’s3aHa
3 IUIaHYBaHHSM Ta AOTPUMAaHHSIM IPOLEAYP 1 PEriJaMeHTiB 3 METO0
MiATPUMAaHHS HaJSKHOTO PEXUMY, 3alo0iraHHs BTeYaM Ta iHIIUM
MOTEHIIMHO HEOE3MEYUHUM JIisSIM.

HopBe3bki AOCTIAHUKKA MHUTaHb OE3MEKH Y BHIIPABHUX YCTaHO-
BaxX MPOIOHYIOTh 32 OCHOBY TaKy CTPYKTYpY €TaIliB OopraHizaitii aj-
MIHICTpaTUBHOI Oe3neku: mependayeHHs W miArororka (Qokyc
Ha (OpMYJIIOBaHHI Ta peajizallii cTpaTerii, a TaKOX Ha aHaJli3i pH-
3MKIB 1 CTIHKOCTI CUCTEMHU OE3IIEKH); MOHITOPUHI Ta OIliHKAa CUTYya-
il pa3oM i3 3ax0JJaMH pearyBaHHsI B MOBCAKIEHHIH poOoTi (MICTUTB
JUSUTBHICTD, OB’ SI3aHY 3 OCHOBHUMH IUISIMH OpTaHi3allii); mpoaKTH-
BHE HaBYaHHS Ta 3BOPOTHHI 3B’ 30K.

Ha BigMiny Bin aaMiHicTpaTUBHOI, (i3uvHa Oe3neka CTOCYEThCS
apxiTeKTypHu TIOpEMHUX Oy[iBeNb, iHXXEHEPHHX 3aC00iB OXOPOHH,
TEXHIYHUX 3aCO0IB OXOpPOHH.

[Tig yac MoJENIOBaHHS CHCTEMH OXOPOHHU 00’ €KTIB CIIiJ JIOTPH-
MYBaTHUCS TaKOl CTPYKTYpH.

[To-mepire, opranizamiliHe NMaHyBaHHA, K€ OXOIUIIOE: BH3HA-
YeHHSI MeX 00’ €KTa UM HOro CTPYKTYPHOT YaCTHHH, JIe Ma€ 3aCTOCO-
BYBATHCSl KOMILJIEKC iH)KEHEPHO-TEXHIYHHX 3ac00iB OXOPOHH; BHU-
3Ha4eHHS (PYHKIIOHAIFHOTO TMPHU3HAYCHHS BKA3aHOTO 00’€KTa
1 ijied, sSIKi MaroTh Ha 1[I TEPUTOPIi peasli3oByBaTHCh; BU3HAUCHHS
BU/IIB, XapaKTEePUCTUK Ta WMOBIPHOCTI PHU3HKIB, [0 MOXYTh BILIU-
BaTH Ha peali3allifo BKa3aHHX MiJIeH.

[o-ppyre, muianyBaHHS iHXeHEepHOT Ta QopTHdiKaliiHOI yKpir-
JICHOCTI, OIiHKa XapaKTEepUCTUK ICHYIOUMX CIOPYJ 1 KOHCTPYKIIH,
10 MOXYTh BUKOPHCTOBYBATHChH Ul BUKOHAHHS 3aBJaHb O€3MEeKH
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(MiHIMi3a1i] BCTAHOBIEHUX PU3HKIB), MIPUAHATTS PIlICHb OO0 He-
O0XIAHOCTI BCTAHOBJIEHHSI OCHOBHHMX Ta JOAATKOBHX I1HXEHEPHUX
3ac001B OXOpOHH.

[ImanyBaHHS TEXHIYHOTO OCHAICHHS, HA HAIy TYMKY, MIiCTHTB:
BHU3HAYEHHS THIIB JATYMKIB, M0 3a0e3Mmedar KOHTPOIb (i3UWYHUX
rnapamerpiB (3MiHa SKUX CBIIYMTHME TIPO MOXJIMBICTh HAaCTaHHS
HEraTHBHOTO BILJIMBY Ha I[iJIi) MPUMIIIEHHS Y¥ TEPUTOPIi, e opraHi-
30BYIOTHCS 3aXOM OXOPOHU; IHTErpallisi CHCTeM; BU3HAUCHHS HEO00-
XiTHOCT1 BCTAHOBJIEHHS, 0OCATY Ta SKOCT1 (AETEKIisl, po3Mi3HaBaH-
HSl, 1IEHTU}IKAISL) CUCTEM BiJJEOHATIALY JUIsl KOHTPOJIIO TEPUTOPIi
00’€KTa, O OXOPOHSETHCS; TUIAHYBAHHS CUCTEMH KOHTPOIIO 1 yII-
PaBIiHHS JOCTYIIOM; BU3HAa4YeHHS HEOOXiJHOCT1 piBHS aBTOMAaTH3a-
il CHCTeMU; IJIaHyBaHHSI OCHOBHUX Ta PE3EPBHUX JDKEPEN KUBJICH-
Hs JIs 3a0e3IeUeHHsT HEMEePEpBHOCTI POOOTH CUCTEM Tij 4ac
BUMKHEHHS OCHOBHOTO €HEPronoCTauyaHHs; CTBOPEHHSI CXEMH O0XO-
ponu. (Ha ocHOBi BUBUEHHSI TEpUTOPIi Ta BU3HAUYEHHSI TOTPeO HEOO-
XiTHO CTBOPUTH JOKJIAJHY CXeMy OXOpoHH. BoHa moBHHHa OXOI-
JIOBAaTH  MiCIsl PO3TallyBaHHS Kamep BiJ€OCIIOCTEPEKEHHS,
JAaTYMKIB PyXy, MYHKTIB KOHTPOJIIO HocTyny. JIOTidHY CTpPYKTYypy
CXEMHU MOYKHA CTBOPIOBATH Ta OMUCYBATH BiJIOBITHO JIO iICHYOYOT
MoJieNi JIoKami3alii Ta IUIaHyBaHHS TEPUTOPId, BUAULSIIOUU IPH
bOMY 11000’ €KTHI Ta MEPUMETPOBI €JIEMEHTH CUCTEMH OXOPOHH).

BucnoBku. besnekoBa QyHKIIiS YCTaHOB BUKOHAHHS MOKapaHb
Ta CIJUUX 130JIATOPIB MOJNATAE Yy CTBOPEHHI YMOB, IO 3a0e3medy-
I0Th HaJIOKHE YTPUMaHHs 3acy/KeHHX (yB’S3HEHHX) Ta iX HamilHy
i3omsmir0. besneka cTaHOBUTH pyHIIAMEHT, Ha SIKOMY 0a3yIOThCs BCi
3yCUJUISL A1l PO3BUTKY TO3UTHBHOTO PEXKUMY, IO CIPHSIE JOCAT-
HEHHIO LIJIel BUTIPaBJIEHHS Ta pecomiaiizaiii KpUMIHAJIBHOTO MOKa-
paHHA ¥ BUKOHAHHS 3all00DKHOTO 3aXOy Y BUIJISII TPUMAaHHS IIiJ
BapTO0. YCi MpPalliBHUKH MEHITEHIIAPHOI CUCTEMH, HE3AJICKHO Bij
CBOiX OOOB’sI3KiB 1 (YHKIIi, TOBUHHI HajaBaTH OCOOJIMBY yBary
MUTaHHSAM Oe3reku Ta OyTH MoiH(OPMOBAaHUMH NPO HUX.

Mogenp 3a0e3NedeHHs] OXOPOHH, PEKUMY 1 Oe3MeKH yCTaHOB
BHKOHAHHS MTOKapaHb Ta CIIAYUX 130JIATOPIB — II€ CHCTEMa 3aXO0JIiB,
sKa 3a0e3nedye Oe3meKy i HaJilHICTh POoOOTH B YCTaHOBaX BHKO-
HAHHS TOKapaHb Ta CIIIYNX 130J19TOpax.
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Mogenb MoeAHye MPaBOBi, OpraHi3aliifHi, TEXHIYHI H TEXHOJO-
TiuHi 3ax0/H, sKi 3a0e3meuyroTh Oe3leKy IJisl B’S3HIB, MPaIliBHHUKIB
YCTaHOB i TPOMaJH B IIIOMY.
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SOME ASPECTS OF FORMATION OF A NEW MODEL
OF ENSURING SECURITY, REGIME AND SECURITY
OF PENAL INSTITUTIONS AND REMAND PRISONS,
TAKING INTO ACCOUNT THE REQUIREMENTS OF
INTERNATIONAL REGULATORY AND LEGAL ACTS

This publication is dedicated to the concept and provision of regime
management in penal institutions and detention centers. It identifies a range
of directions related to improving the organization of regimes, security, and order
maintenance in correctional and detention facilities. The aim of the article is to
explore the concepts of regime, security, and protection in international normative
and legal acts, as well as publications by domestic and foreign scholars, and
propose conceptual harmonization of these concepts in the process of criminal
punishment execution.

The article examines the model of the system's procedures and means for
organizing regimes, security, and safety in correctional facilities. To enhance the
domestic concept of regime organization, security, and safety, the authors
recommend referring to the principles and approaches set out in international legal
documents, particularly in the Mandela Rules (the United Nations Standard
Minimum Rules for the Treatment of Prisoners), the European Convention on
Human Rights and Fundamental Freedoms, as well as the European Prison Rules.

The article also highlights the role of understanding the concept of "regime"
and its objectives for the effective implementation of the mentioned requirements. In
particular, the regime is positioned as a tool for shaping socially acceptable
behavior of convicts and prisoners. Attention is drawn to the need for the correct
use of the terms "security” and "safety" in the national concept. Thus, the difference
between these concepts is proposed to be understood through the prism
of considering the "influence on the objectives of intentional and unintentional
circumstances."

This publication contributes to understanding the importance of improving the
penitentiary system and offers conceptual recommendations for enhancing the
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organization of regimes, security, and safety in penal institutions and detention
centers in line with international standards.

Key words: Regime in penal institutions, Improving safety and security,
Conceptual harmonization of concepts «safety» and «security», Model of regime,
security, and safety organization.
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XAPAKTEPUCTUKA 3J10B’ KUBAHHS BJIAIOIO
ABO CJIYKBOBUM CTAHOBUIIEM INEPCOHAJIOM
JEP)KABHOI KPUMIHAJIbHO-BUKOHABYOI
CJYKBU YKPATHU

YV emammi po3kpumo nonsimms ma 03HaKu 31062CUSAHHS 61A00I0 ABO CIYIIC-
606UM CAHOBUWEM, GUUHEHI NEPCOHANOM J]epiicasHOol KPUMIHATbHO-8UKOHABYOL
cayocou Yxpainu. 30ilicHeHO npasosy Xapakmepucmuky ma SU3HAYEHO CKIA008L
YACMUHU MAKO20 KPUMIHAILHO20 NPAGONOPYULCHHS, SIK 3NO06JICUBAHHS 61A00I0 400
cayarcbosum cmanoguwem. Ha ocnosi nposedenoeo ananizy GusHaueni wiisaxi 3ano-
Oieants 37108JCUBAHHIO 81A00I0 ADO CIYHCOOBUM CIMAHOBULEM NEPCOHAIOM Jlep-
JHCABHOT KDUMIHAIbHO-BUKOHABYOT CIYaHcOU YKpainu.

Knrouosi cnosa: nepconan, 31082cu8ans 6140010, 3106HCUBAHHS CILYHCOOBUM
CMAHOBUWEM, CTLYIHCOOBI NOBHOBAICEHHS, 3NOBICUBAHHS NOCAVOBUMU NOBHOBANCEH-
HAMU, ODOpombba 3 KOPYNYIE, 3an00ieanist 3108HCUBAHHIO 614000 abO CyiHchHO-
BUM CIMAHOBULYEM.

MocranoBka mpodjemu. Cepen 6aratbox mpoodJieM ChOrOJICH-
HS, SIKi TOCTaNW Tepes TEeNepiliHiM YKpaiHChbKHM CYCHiJIbCTBOM
B YMOBaX BOEHHOT'O CTaHy, HEaOMIKOI akTyaJbHOCTI HaOyBae He
JuIe npobiiemMa 3ano0iraHHs KOPYMIii, a # HeJOMyIeHHsT BUHUK-
HEHHS KOPYNIIHHUX 3B’S3KiB Ta MPOTUIPABHHUX CXEM, SIKi MOXKYTb
OyTH BUKOpHCTaHi mepcoHaioM JlepkaBHOI KpUMiHAJIBHO-
BHKOHaBUOi cinyxOm Ykpainu (mami — JKBC VYkpainm) 3 meroro
OTpUMaHHs HelpaBoOMIpHOi BUroau A cebe um iHmmx ocid. Hera-
TUBHUU BIUMB Ha IisuibHiCTh JIKBC VYkpainu Takoro dakropa, sik
KOPYILIiiHI MpaBOMOPYIIEHHS! Ba)KKO MEPEOI[IHUTH, OCKUIBKH Ofie-
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pKaHHS HempaBOMipHOi BUTOAM B OyIb-iKMX (opMax CTaHOBUTH
Hebe3neky HopManbHOMY QyHKIioHyBaHHIO JIKBC Ykpainu.

[Ipore 310BXKHMBaHHS TEPCOHAJIOM YCTAHOB BWUKOHAHHS IOKa-
paHb BJIaJIO00 a00 CBOIM CIIY»KOOBHUM CTAHOBUIIIEM TI€I0 YU IHIIOHO
MipoIo icHye B ycix 0e3 BHHATKY KpaiHaxX Cy4acHOTO CBITy, a Mpo-
OJieMaTHKa BIAMOBIAAILHOCTI MOCAOBIIIB, SKi BYMHHIIM I[i MPOCTY-
KU, 3AJTUIIAETHCS aKTyaJIbHOIO.

Takok akTyalbHICTH POOOTH BHU3HAYAETHCS THUM, 10 HA OCHOBI
MTPOBEICHOIO aHaJIi3y 3JIOBXKHMBAHHS BJaZ0K0 a00 CiaykO00BUM CTaHO-
BuIeM, BurHeHOro nepconaiom [IKBC VYkpainu, BIIKpUBAETHCS MO-
KITMBICTh 3A1HCHEHHSI MOLITYKY CY4aCHHUX MiJIXOJB 3 METOIO0 CIPHUSIHHS
MiIBHUIIEHHIO e(peKTUBHOCTI aHTUKOPYIIIIHHOTO 3aKOHOJaBCTBA YKpa-
oM y cdepi 3amobiranHs 3moBxuBaHHIO nepcoHaniom IKBC Vkpainu
M0Ca0BUMH TTOBHOBaKeHHsIMU. CaMe TOMY, 3 METOIO BJIOCKOHAJICHHS
nisieHOCTI JIKBC Ykpainu, HeoOXiTHO JOCTIIUTH HEraTUBHE SBUIIC
3JIOBXKMBAHHS BJIAJIO0 200 CITy)KOOBUM CTAHOBMIIIEM, BUMHEHE I1ePCOo-
HaJIOM OpraHiB Ta YCTAHOB BUKOHAHHS MOKapaHb.

AHaJi3 ocTaHHIX JocaikeHb i myOaikanii. barato ykpain-
CbKMX HAYKOBIIIB 3aiiMajncsl JOCTIIKEHHSIM OKPEMHUX acIeKTiB 3710-
BXKHBAaHHS BJaJol0 ab0 clIyXKOOBHM CTaHOBUILEM, aKIEHTYBaJH
yBary Ha HampsiMax 3amoOiranHsi mpoTtunpaBHoMy nisiHHIO. Cepen
IIUX JIOCITIDKEHb HEOOX1JTHO BUOKPEMUTH 37I00YTKH TAKUX BIIOMHX Hay-
koBIiB, sk B. 5. Tauiit, O. O. dynopos, B. B. Illa6nuctuii, B. L. TroTto-
rin, B. I. Bopucosa, M. 1. Kopxaucekuii, A. B. Haymos, B. 51. T'op6a-
yepcbkui, T.B. lenucosa, II. C. MatumeBcbkuii, O. O. ['omoBchbKka,
A. B. Cep0ina, H. I1. furok, B. I'. Xares, A. A. Acauc, M. I. MenbHUK,
b. B. BomkeHkiH Ta iH. [IpoTe BOHM He 3BepTajiM yBary Ha MOHSTTS Ta
O3HAKHU 3JIOBKUBAHHSI BIIAJI0F0 a00 CIIy»KOOBUM CTaHOBHILIEM, BUMHEHI
came niepcorasiom JIKBC Vkpainu.

Merta cTaTTi — Ha OCHOBI XapaKTEPUCTUKU TaKOrO KpUMiHAIb-
HOT'O TPABOMOPYIICHHS, K 3JIOBXUBAHHS BJIaJIOK0 a00 CITy:KOOBHM
CTaHOBUIIIEM, BYMHEHOT'O IepcoHaioM JlepkaBHOI KpUMiHAIBHO-
BHUKOHABUOI CITy»O0u YKpaiHu, BA3HAUYNTH HOTr0o XapaKkTepHi O3HAKH.

Buknaa ocHoBHOro mMarepiany. YIpoaoBX OCTaHHBOTO 4acy,
0COOJIMBO MICIIS OrOJIONIEHHS HA TepeHax YKpaiHW BOEHHOTO CTaHy,
3JIOBXKMBaHHS CIY)O0BUMH oco0aMu BJaJIol0 abo CBOIM Cityx00-
BUM CTaHOBHUIIEM HaOylo HeaOusKoi akTyalbHOCTI. 3JIOBXKHMBaHHS
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BJa/10t0 200 CIy’)k0OBHM CTaHOBHILEM MAa€ CYCILIbHO HeOe3neuHui
XapakTep, aJpKe 11e IPOTUIIPABHE JISTHHS MOXKE 3aBJIaBaTH HE TUTbKU
MaTepiajibHy, a i HemaTepiajibHy HMIKOAY MOTepHiiuM ocobam, iHTe-
pecam JiepKaBH, MMOCIrae Ha MpaBa Ta 3aKOHHI IHTEPECH IPOMaJIsH.
Came ToMYy 3a 11¢ JIiSIHHS Niepe0ayeHa IpUAUYHA BiIIOBIaIbHICTD,
siKa Ma€ OyTH HEBIIBOPOTHOIO Ta 3araibH0000B’ I3KOBOIO.

BignosigHo 1o cT. 364 KpumiHaibHOrO KOACKCY YKpaiHu 3710-
B)KMBaHHSAM BJIaJIO0 200 CIIy’)kKO00BUM CTaHOBUIIIEM € YMHUCHE, TOOTO
3 METOI0 OJiepKaHHsI OyIb-KO1 HEmpaBOMIpHOI BUTOIU Ui caMoi
cebe um iHIOI Pi3muHOi a00 IOPUAMYHOI OCOOM, BHUKOPHCTAHHS
cIy00BOI0 0CO00I0 BN UM CIY>KOOBOI'O CTAHOBHINA BCyIeped
iHTEepecaM CIy>KOH, AKIIO BOHO 3aBJAJI0 ICTOTHOI HIKOJH OXOpPOHIO-
BaHUM 3aKOHOM IIpaBaM, CBOOOAaM Ta iHTepecaM OKpEMHX IpoMa-
IsiH a0 Jep>KaBHUM YW TPOMAJICBKHM iHTepecaM, abo iHTepecam
opuanIHUX 0cio [1].

Mmu moBHICTIO MOro[pKyemMocst 3 Toukoro 30py B. 1. Bopucogoi,
sIKa CTBEP/XKYE, IO 3JIOBKUBAHHS CIY)KOOBHM CTaHOBHIIEM BUWHSI-
€THCS HE JIUIIE ITiJ] 4ac 3JIHCHEHHS CITY»KOOBUMU 0COOAMU JTisUTHHOC-
Ti, 1[0 HAJISKUTH JI0 IXHHOI KOMIICTEHIII], a came Aii, Oe3rmocepeHbo
MOB’sI3aHi 3 BJIaJJHUMH MTOBHOB)KEHHSMH, a i1 Yy BUMA/KY, KOJH 1Moca-
JIOBEIlb BUKOPHCTOBYE aBTOPUTETHICTh CBOET MOCAJM YU CBOI CITyXK-
0O0Bi 3B’5I3KH, @ TAKOXK MIPABO JaBaTH HAKA3H, PO3MOPSHKEHHS iANo-
PSAKOBaHUM 0co0aM i BiAMOBIAHO JJO CBOTO CITY>KOOBOTO CTaHOBHUIIIA
MOJKE 3/IHCHIOBATH KOHTPOJIb IIIOJI0 iX BUKOHAHHS [2, C. 49].

BapTo 3a3HaunTH, 10 BUILEBKAa3aHUI MPOCTYNOK € MPaBOIO-
PYLIEHHSM 3a CYKYITHOCTI TPhOX OCOOJNMBHX O3HAK, a came: BUH-
HEHHS Takoi Jii 3 KOPUCIMBHUX MOTHBIB; BUKOPHCTAHHS CITyXOOB-
[[eM BIIaJId Y CBOTO CIy)KOOBOT'O CTaHOBHIIA BCYNEped iHTepecam
CIIy>KOM; 3aMOJISIHHS MPOTUIIPABHUMHU JISIHHSIMH iCTOTHOI IIKOIU
JUIS JIepKaBHUX YW TPOMAJICBKUX IHTEpPeciB a00 OXOPOHIOBAaHUM
3aKOHOM IpaBaM Ta iHTepecaM OKpeMHUX (DI3MYHHMX YW IOPUIHMYHHX
oci0 [3, c. 124].

21 mrotoro 2014 poxy BepxoBHa Pana Ykpainu yxBanuina 3akoH
«[Ipo BHecenns 3miH qo KpuminaneHoro Ta KpuminanbHOTo mporie-
CyaJIbHOT'0 KOJIEKCIB YKpaiHW MIOJ0 IMIUIEMEHTAIlii JI0 HaI[iOHAb-
HOT'0 3aKOHOJaBcTBa monoxeHb cT. 19 Konsenuii OOH npotu ko-
pynuii» [4]. 3miHm, mnepexbadeHi MM 3aKOHOM, CTOCYBJIUCS
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i penaryBanus ct. 364 KpuminansHoro konekcy (maani — KK) Ykpa-
iHM, a camMe BUKJIIOYAIM IMOJIOKEHHS HOPMAaTHBHO-TIPABOBOI'O aKTa,
IO CTOCYETHCSI MOTUBY 3JIOBKMBAHHSI BIIAZI0I0 200 CITy»KOOBHM cTa-
HOBHIIIEM, Ta B3aMiH HOro BCTAHOBWJIM METY BUMHEHHS TAKOTO [i-
SIHHSL — OZIep>KaHHS HEMPaBOMIpHOI BUTOJIH.

Buecenns 3min 10 ct. 364 KK Ykpainu Hacramm i sik pe3yabTaT
HaOpaHHs1 YMHHOCTI 3akoHYy Ykpainu Big 13 TpaBHs 2014 p. «Ilpo
BHECEGHHS 3MiH JI0 NIESIKMX 3aKOHOAABUYMX akTiB YKpainu y cdepi
JICPKABHOI AHTUKOPYIIIIHHOI TMOJIITUKKA y 3B’SI3KYy 3 BUKOHAHHSIM
[Mnany aii mono nidepanizamii €BponeiickkumM CoOH30M Bi30BOrO
pexuMy s YKpaiHu», BIAMOBIAHO A0 SKOro M. 3 1 . 4 NPUMITKH
1o cr. 364 KK, 1110 BCTaHOBJIIOIOTH CYTHICTh ICTOTHOI IIKOJIH 1 TSXK-
KHX HaCIiJIKiB sIK 03HAKY, 110 BU3HAYAE CYCIUILHO Hebe3evHi Hac-
JIJKY Yy CKJIaJl KPUMIHAJIBHOTO MPOCTYIIKY, MependaueHoro cr. 364
KK VYxkpainu, Oyno nojgaHo B HOBill peaakiii. HeoOxigHo 3a3Hauu-
TH, 110 icTOTHA mKoaa y ¢T. 364 KK Ykpainu — 1ie mkoa, 1o y cto
1 Oinbllle pa3iB MEPEBUIIYE HEOMOJIATKOBYBAHUN MIHIMYM JOXOIB
rpoMaJisH. A TSKKI HACHIJKA BIAMOBIAHO 1O 3a3HAYCHOI CTATTi
€ TaKi, M0 y JABICTI I’ATAECAT i OiNblIe pa3iB MepeBUILYIOTh HEOIO-
JaTKOBYBAHUI MiHIMyM JJOXO/IB IPOMAJISH.

Takox 3aciyroBye Ha yBary Touka 3opy B. B. lllaGnucroro, skuit
MOCUJIAEThCS Ha TpaBoBy mozuiito BepxoHoro Cyny VYkpaiHu,
AKy BioOpakeHo B pimeHHi Bix 27 sxoBTHs 2016 p., i BogHOYAC 3a3Ha-
YYB: ICTOTHOIO IIKOZOK a00 TSHKKUMM HACHIAKAMHU B KOHTEKCTI 1X BU-
3HaueHHs1 y npuMitii 110 cT. 364 KK € Tinpku npsiMi MaTepiaibHi 301T-
k1 a00 HeMaTepialibHi, TPOTE MaTepiaibHO o0umcIeHi [5, c. 137-138].

Takox iCHye TOYKa 30py, BIIOBIIHO JO AKOi BHECCHHS 3MIH
1o npumitku ct. 364 KK pakTnaHo HIYOro He 3MIHHJIO IOAO CaMmo-
ro PO3yMIHHS ICTOTHOI IIKOAM W TSDKKMX HACTIIKIB. BoHM 3anuiu-
JUCS TaKUMH CaMHMH HEBH3HAYeHUMH, K i Oynu go nporo. TyT
nopeuno 3ragatu qyMky B. 1. TroTtorina, sikuii 3a3Ha4MB, 110 iCTOT-
Ha IIKOoJA BIAMOBIAHO 10 cT. 364 KK Moxe mosidarati B Haciigkax
JIILE MaTepialbHOro (MaifHOBOTO) XapakTepy; BHpakaTHCS B Hac-
JIKaX TUTBKM HEMaTepiaJlbHOTO XapaKTepy; MOEaHye B co0i Hac-
JIJKY K MaTepiaJibHOTO, TaK 1 HeMaTrepiaJbHOro xapakrtepy. Hay-
KOBCIb TMEepeKoHaHWH o, 1.3 i m 4 mpumitku 10 cr. 364 KK
3aKOHO/IABYOT'0 TPAKTYBaHHS TaKMX HACTIIKIB CIIY’)KOOBHUX MPOCTY-
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TKIB, SIK «ICTOTHA IIKOJA» 1 «TSHKKI HACIHIAKK» CTOCYETHCS JIUIIIC
3aroIisiHAA MaliHOBOi (MaTepialbHOI) IIKOIM, 110 30BCIM HE O3Ha-
Yae, 0 I[i MPOCTYNKH HE MOXYTh MPU3BECTH JI0 HACTIJKIB HEMaTe-
pianbHOrO Xapakrepy [6, ¢. 9-10].

AHaJizyrouu IOpUIUYHY BilMOBIJaNBHICTE 38 KpUMiHABHI Tpa-
BOIOPYIICHHS 3JI0BXXHBAHHS BIaJI0I0 a00 CITyKOOBHM CTaHOBHILIEM,
SIKI CKOEHI mepcoHanoM Jlep:kaBHOI KPpUMIHAIbHO-BUKOHABYOI CITy-
x6u (mam — JIKBC) Ykpainu, 3ayBaxxumo, 1110 BOHa Moxe OyTu abo
JUCIMILTIHAPHOK, a00 IUBUILHO-TIPABOBOK, aIMIHICTPATHBHOIO
Y{ KPUMIHAIBHOK. 3aJIKHO Bil BHJy MPaBONOPYIIEHHS Ta HOro
CYCHUTPHO HeOe3NeYHHUX HACHIIKIB 3aCTOCOBYETHCS KOHKPETHHH
BHJI FOPUIMYHOI BiAMOBITAIILHOCTI. BilMOBIiNaJIbHICTh 3a 3JI0BXKH-
BaHHS BJIaJI0K0 a00 CIIy»KO0BMM CTaHOBHUIIEM IependadeHa HopMa-
MU HU3KH 3aKOHIB YKpainu, a came: «IIpo [lepkaBHY KpUMiHATBHO-
BUKOHaBUy ciyk0y Ykpainm», «[Ipo [ducuurutiHapHUiA CTaTyT Op-
raHiB BHYTpIlIHIX chpaB Ykpainm», «I[Ipo nepxkaBHY ciyxO0y»,
«[Ipo 3anobiranns kopymuii», Kogekcom 3akoHiB npo mpamro, Ko-
JieKkcoM YKpaiHu Ipo aAMIHICTpaTHBHI MPaBONOPYIICHHS.

HeoOxigHo 3BepHYTH yBary, 0 Ha aTECTOBAHUH MepCOHAI
JKBC Vxkpainu nommproroThcss HopMmu 3akoHy Ykpainu «lIpo 3a-
noOiraHHsl KOPYMIii», 110 MICTATH psiJ 0OOMEXeHb Ta 00O0B’S3KiB.
BignoBigHo 10 1. 5 cT. 65 3a3HAYEHOr0 3aKOHY CIIY>KOOBEIlb, SKHIi
OTpUMaB MOBIJOMJIEHHS MPO MiA03pY y BUMHEHHI HUM KpUMiHAIIb-
HOTO  TIPaBOMOPYIICHHS Yy cdepi  cayk00BOI  JISUTBHOCTI,
B 000B’SI3KOBOMY TOPSJIKY MiJJIATA€E BiJICTOPOHEHHIO BiJl BUKOHAHHS
IMOBHOBAXKEHb Ha mocai [7].

[Tin wac 3xificHeHHS XapaKTEPUCTUKH 3JIOBXKMBAHHS BIAJIOI0 200
cnyx0oBuM craHoBuieM mepcoHasiom JIKBC Ykpainu, 6e3ymMOBHO,
icHye HEOOXiJHICTb PO3KPUTH FOPUIMYHHUN CKJaj IbOr0 MpaBONoOpY-
LIEHHS, a CaMe CYKYITHICTh HOro 00’ €KTHBHUX Ta CY0 €KTUBHUX O3HAK.

OO6’ekToM CKJIay KPHMIiHAIBHOTO MPABOMOPYLICHHS 3TiAHO 31
cT. 364 KK € 3akoHHa, nependaueHa KEPiBHUMHU JIOKYMEHTAMH Jli-
sbHicTh mepconany JJKBC Ykpainu, a n1omaTkoBUi 00 €KT — KOH-
CTUTYLiIHI TpaBa Ta 3aKOHHI IHTEPECH TPOMaJISH, SIKi € y4aCHUKaMH
cycninpHUX BigHOCHH 3 mepconaniom JIKBC Ykpainu. Jlo umncna no-
JaTKOBUX O00’€KTIB 3a3HAYEHOr0 KPUMIHAIBLHOTO MPaBOMOPYIICHHS
Takox Hanexxutb aproputer JJKBC Vkpainu, mo B 000B’s13KOBOMY
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MOpSIIKY Mae OpaTu 10 yBard CyJ MiJ 4ac BU3HAYEHHS MIpH MOKa-
paHHs ocobam, SIKi BUHHI B IPOCTYIIKY, OB’ 3aHOMY 31 3JI0BXKHBaH-
HSIM BIIaJI00 abo ciry>)k00BUM cTaHOoBHUIIEM. Lle mpoTunpasHe MisH-
Hs Hece B cOO1 MiBUIICHY CYCHUIbHY HEOE3IeKy, TOMY M0 0co0a,
MOKJIMKaHa OXOPOHSTH M 3aXHILATH 3aKOHHI IHTEPECH Ta KOHCTHUTY-
wiiiHi mpaBa rpomajsgHUHA YKpainu y cdepi pisibHOCTI JJKBC Vk-
paiHu, BUKOPHCTOBYE CBOi MOBHOBa)KCHHSI 3 OCOOMCTOK) KOPHCIIH-
BOIO METOI0, THM CaMHM IMiIPUBAIOYN aBTOPUTET CHCTEMU OpPTaHiB
1 ycTaHOB BUKOHAHHSI IIOKapaHb Ta 3arajioM yCiel JepiKaBH.

XapakTepusyroun 00’ €KTUBHY CTOPOHY 3JIOBKMBaHHS IOCAIO0-
BHMH MTOBHOB&KEHHSMH (Y KOHTEKCTi HAIIOTO AOCIiIKEHHS Tepco-
Hany JIKBC VYkpainu), MaeMo 3a3Ha4MTH, 1[0 BOHA XapaKTepU3y-
€TbCS, MO-TIEpIe, JISTHHAM — BHKOpUCTaHHSAM mepconaiom JIKBC
YkpaiHu cBOIX Ci1yKOOBHX MOBHOBaXKEHb YCyIepeu IHTepecaM Clly-
KO, SIKE MOXKE BUPAXKATUCS SK IUITXOM aKTUBHHX JIil, Tak i Oe31i-
SUTBHICTIO; TO-JIpYyTe, CYCIUILHO HEOS3MEUHUMU HaCIiKaMHu Y BUI
ICTOTHUX MOPYIIEHD MIPaB Ta 3aKOHHHUX 1HTEPEeCiB TpoMajasH abo op-
raniB JIKBC Vkpainu. O6oB’sizku mepconany JIKBC Vkpainm —
HEYXWJIbHE JOTPUMaHHS HOPM TpaBa, siKi BU3HaueHi B 4. 1 cT. 18
3akony Ykpainu «[Ipo Jlep:kaBHY KpHMiHaJIbHO-BUKOHABYY CIYXOY
VYkpainn». 3noBxkuBaHHs Biajoro nepconanoM JAKBC Vkpainu sB-
nsie co00I0 YMHCHE BHKOPUCTAHHS 3a3HAYCHUMH OCOOaMHU MEBHHX
BJIaJIHMX TOBHOBa)XKEHb, IO YITKO IepeniueHi B 3akoHi YKpaiHH
«[Ipo mepxaBHY KpUMiHAJIHHO-BUKOHABUY CIYXOy YKpaiHW», BCY-
neped inTepecam IKBC Ykpainu, a Tak caMo NPUHHATTA pillIeHHS,
110 € 000B’I3KOBUM JJIs BUKOHAHHS a00 MifJIerInMu, abo ocodaMu
mig 4ac BigOyBaHHS MOKapaHb B YCTAHOBI BUKOHAHHS TMOKapaHHS
(mami — YBII) a6o B chiggomy i3omsaropi (mami — CI30). Bunnstu
3JI0BXXMBAHHSL BJaJI00 a00 CIy>KOOBUM CTaHOBHIIEM MOXKE JIUIIE
nepcoHas HadainpHUIBKOro ckiany JIKBC, ockinbku juine BiH BU-
KOHY€E BJaJlHI MOBHOBAa)KEHHS, IO MOLIMPIOIOTHCA Ha MiAMOPSIKO-
BaHUX oMy oci0. Mu moTpuMyeMocsi TOUYKH 30py, IO «IHTEpeCcH
CITyOW» — 11e He JIMIIe 3aKOHHI iHTepecd KOHKPETHOTO JIEP>KaBHOTO
OpraHy, Jie¢ TIPOXOJUTh CIYXkOy TocajoBellb, a W IHTEPECH HU3KU
IHIINX OpraHiB Ta JAEPXKaBH B IJIOMY.

Cy0’eKT TIPOCTYIIKY IIiJl Yac 3J0BXKMBAaHHS BJIAJI00 200 CITyX-
6oBuM craHoBuiieM nepconanom JKBC Ykpainu — ne nocanosenn
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JKBC VYkpainu, T006TO 0coba, 3000B’si3aHa BUKOHYBATH (PYHKIIiT
PSAIOBOrO Ta HavaldbHHUIIBKOTO ckiany nepcoHany JKBC VYkpainu.
Cy0’€eKT 3710BXHBAaHHS MMOCAJ0BHUMHU MOBHOBAKEHHSAMH € CIIEIliab-
HUM. [IpocTynok Moke BUNHUTH TUTBKH 1OCa0Ba 0co0a.

Ille omHier0 0OOB’SI3KOBOI PUCOI0 CYO’ EKTHUBHOI CTOPOHM 3J10-
BXKMBAaHHS BJAJ00 a00 CIIy’)KOOBUM CTAaHOBHILEM I1EPCOHAIOM
JKBC Vkpainu € iioro MoTuB. MOTHB MOK€ OYTH KOPHCIIHBUM,
IHIIIUM OCOOMCTUM IHTEPECOM YU HAaBITh IHTEPECOM TPEThOI OCOOH.
Kopucnusuit MoTHB TionArae y nmparfeHsi nocamoBoi ocoou IKBC
VYkpaiHu onepkaTy HEMPaBOMIpPHY BUTOAY sl cebe UM 1HIIMX 0ci0
abo oJep)KaTW HE3aKOHHI MalHOBI TpaBa, NOCIYTH, IIepeBart,
HE repeadavyeHi YHHHUM 3aKOHOJIaBCTBOM.

3a3Ha4uKMMO, 1110 TIPOCTYIIKU 3JIOBKHBAHHS BJIQJIOK0 a00 CiIyx00-
BHMMH MOBHOBAKEHHSIMH Ta MEPEBUIICHHS CITY:KOOBUX TOBHOBa)KEHb
clii po3MexoByBaTH. [lOCHIAWBIIM PO3MEXKYBAaHHS TMPOCTYIKIB
37I0BXXMBAHHS BJIAJIO0 BiJl TIEPEBHUILEHHS CITY>)KOOBUX MMOBHOBa)KEHb,
BunHeHHX mnepcoHanoM JKBC Vkpainu, My BUSBWIM psAJ O3HAK,
IO JAI0Th 3MOT'Y iX po3MexoByBaTu. Jlo IIMX O3HAK HaJeXKaTh: Has-
BHICTh UM BiJICYTHICTb JIOJaTKOBUX (haKyJIbTaTUBHHUX Oe3mocepenHix
00’€KTIB MPOCTYNKY, HAasBHICTh Y BIACYTHICTH CIELIaNbHOI METH
KPUMIHAJIBHOTO TPABOMOPYIIEHHS Ta HEOJHAKOBUX KBaMi(DiKyrOunx
O3HaK y IUX ABOX MPABOMOPYLICHHSX.

Jlocmipkyoun mpodjieMHe MTUTaHHS 100 BUCOKOTO PIiBHS KO-
PYIIIHHMX AisHB, OB SI3aHMUX 31 3JI0BKUBAHHSAM BIIaJI0l0 a00 CBOIM
cy00BMM cTaHOBHUIIEM, BuMHeHUX nepcoHanoM JIKBC VYkpainu,
MU BUMYILIEHI KOHCTaTYBaTH TOH (paKT, 10 BOHO Ma€ MOLIUPEHHS He
JUILIE Cepel PsIOBOr0, MOJOAMIONO Ta CEPEAHBOTO0 0COOOBOTO
CKJIaJly, a i cepe]] oCaIoBIIiB, sIKi Iepe0yBaloTh Ha KEPIBHUX MOCa-
nax B YBII ta CI30. [Ipore, gk mokasye nmpakTuka, SKIIO HABITh
BHIIE3a3HAYCHI BUCOKOIMOCAIOBIN 1 OyJIM BUSBJICHI, TO MEPEBAKHO
TaKi CIOpaBU CTalOTh «3aMOPOXKEHHUMH» Ha CTafii JOCYyI0BOTO pO3-
crigyBaHHs a0 MPOBaPKEHHS 3aKPUBAETHCS Y 3B SI3KY 3 BiICYTHiC-
TIO CKJIaZly mpaBornopyuieHHs. CaMe TOMy BHHUKAE CUTYaIlisl, KOJIH
peajbHe TOKapaHHs OTPUMYIOTh OUHHIIL.

[Tig yac qociiKeHHS MU BUSIBUIIM MPOOJIeMy KOPYIIILii, sKa ic-
Hy€ B Hallliif KpaiHi Ta momupuiacs B ycix cepax KUTTEIISITBHOCTI
cycninberBa. Lle corianbHe sIBUIE TICHO MMOB’SA3aHE 3 JisUTbHICTIO
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nepconany JIKBC Ykpainu, 3110BKUBaHHIM HHUM BIIAJIOIO0 Ta CIIYX-
6oBuM cTtaHoBumeM. Came B Il CHCTEMi CHUTYyallis HIOAO0 KOPYII-
LiTHUX MPaBOMOPYILIEHb OyIa i 3aIMIIAEThCS CKIaAHOM0 [8, c. 63].

BucHoBku. 31iiCHUBIIN XapaKTEPUCTHKY TaKOr'o KpUMiHAIb-
HOT'O TPABOIMOPYIICHHS, K 3JIOBXUBAHHS BJIaJIOK0 a00 CIIy:KOOBHM
cTaHoBuIeM, BunHeHoro nepconaiom JIKBC VYkpainu, MoxxHa BH-
3HAYUTH HOTO XapaKTepHi O3HAKH.

HenpaBomipHe BUKOPUCTaHHS TOBHOBa)KEHb, IO TPOSBIISETHCS
y BUKOPHCTaHHI CIy’>k00BOTO CTaHOBHIIA Ta TTOBHOBAXXEHB 3 METOIO
OTpUMaHHI HEMPaBOMipHOI BUTO/IU, iKY, HE3aKOHHE 30arayeHHsl.
3MOBKUBaHHS BJIAZIOI0 MOXE TPOSIBISITHCS Yepe3 BiIMOBY Yy BHPpi-
IIICHHI CKapT; TUCK Ha 0Ci0, SKi BUCJIOBIIOIOTH KPUTHKY ab0 po3-
KpPHBAIOTh HEMIPaBOMIipHi [Iii; iHII GopMU MepecitiayBaHHs.

3M0BXKHMBaHHS MaTepialbHUMH PECYypcaMH, IO MPOSBISETHCS
y HEMpaBOMIpHOMY BHKOPUCTaHHI MaTepiaJbHUX pecypciB, SKi Haje-
xatb JIKBC Ykpainu. Hampuxnaza, He3akOHHE BUKOPUCTaHHS CITYK-
O0OBOTrO TpPaHCIIOPTY, PO3KpajaHHA abo He3aKOHHE BUKOPHCTAHHS
MaliHa, IPU3HAYEHOTr o JJIsi BuKoHaHHS 3aBaanb [IKBC Ykpainu.

Sxmo B cucremi JJKBC Ykpainu BincyTHi mpo3opicTb, BiIKpH-
TICTh Ta BiJMOBIIANBHICTD, 116 MOXE CIIPUSATH 3JIOBKUBAHHIO BIIAJIOH.
HemocratHst ipo30picTh (iHAHCOBUX OIEpalliif, HEIOCTaTHIN KOHTPOJTh
3a JiAMH TIEpCOHAJy Ta BIICYTHICTh e(EeKTHBHHMX MEXaHI3MIB peary-
BaHHS Ha TIOPYIIEHHS CIIPUSIOTH OE3KapPHOCTI Ta 37I0BKUBAHHSIM.

Lli o3HakM BKa3zylOThb Ha MOXJIMBI TOPYIICHHS Ta 3JI0BXKHUBAHHS
BJIaJI0K0 1 Cmy>k00BUM craHoBuiieM niepcoHaniom JIKBC Vkpainu. [{is
3aro0iraHHs Ta MPOTUJII 3JIOBXKMBAHHSIM HEOOXiJJHO BCTAHOBJIFOBATH
eheKTUBHI KOHTPOJIBHI MeXaHi3Mu, 3a0e3rmedyBaTy Mpo30picTh 1 Bil-
MOBITANIBHICTh Y pOOOTI TIEpCcoHANTY, a TAKOXK 3aTydaTd HE3AISKHI Op-
TaH¥ /Il MOHITOPUHTY 1 pO3CIiTyBaHHS MOJIOHUX BUTIA IKIB.
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CHARACTERISTICS OF MISFEASANCE OF OFFICIAL
STATUS STATE OF PERSONNEL OF THE STATE
CRIMINAL AND EXECUTIVE SERVICE OF UKRAINE

Among the many problems facing modern Ukrainian society, the problem of
combating corruption, connections and schemes used by officials to achieve their
personal goals has become more relevant than ever in the last decade. The impact
on the security of economic systems of such a factor as corruption crimes is difficult
to overestimate, because corruption in all its manifestations complicates the normal
functioning of public institutions. One of the main problems is distrust of state
structures, which ultimately also leads to the creation of a negative image of the
country in the international arena. Official abuses are often corrupt, and abuse of
office is an integral part of the whole complex of official crimes. Misfeasance or
official position is socially dangerous, as this crime can cause not only material but
also non-material damage to legal entities and their representatives, encroach on
the rights and legitimate interests of others. The need to modernize the modern
criminal legislation of Ukraine in the field of combating abuse of office is due to its
obvious inefficiency. Official abuses as a social phenomenon exist in all countries
of the modern world, and the problem of criminal liability of persons who commit
these crimes remains relevant regardless of their political system. At the same time,
in order to improve the norms regulating criminal liability for abuse of office in
Ukraine, it is necessary to turn not only to current trends, but also to the existing
international experience. The urgency of the study is determined by the need to find
new approaches to improve the effectiveness of criminal law in Ukraine in the fight
against abuse of office, use the results of comparative legal study of trends in this
area, assess opportunities to prevent the whole complex of abuse.
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CYYACHHUM CTAH PEAJII3AIIII ITIPABA HA TIPAITIO
YB’SI3BHEHUMMU, SIKI YTPUMYIOTBCSI
Y CJIIIUYUX I30JISITOPAX

Y emammi pozensnymo numarts wo0o cyuacnoeo cmawny peanizayii npaga Ha
npayro y8 a3HeHUMU, SKI YmMpUMyomscs y caiowux izonsmopax Yxpainu. Busueno
npaxmuxy €CIIJI npomu Yxpainu ma docnioxcerno 3ayeasicennss EKIIT wooo no-
PYUieHb numanHs 3auHAmMocmi ye "SI3HEHUX. Poskpumo nop;zdox 3AIY4EeHHA
V8 SI3HeHUX 00 npayi ma Ha0aHo NPono3uyii wodo to2o onmumizayii. Ilpoananizo-
6AHO NUMAaHHsL Mpyooegoi disibHocmi ye6 'sa3uenux y Cmpameeii pechopmyeanns ne-
HimeryiapHoi cucmemu Ha nepiod 0o 2026 poxky ma Ka3aHo Ha il HeAOAIKuL.

Knruosi cnosa: ys’szneni, npays y8 si3HeHux, 3auHAmMicmv, npays, Crioduil
130/11mop, yCmaHoeU 6UKOHAHHA NOKAPAHb.

IMocTranoBka npo6Jemu. Yepes nmeBHi 00CTaBUHH B JKUTTI JIIO-
JUHA MO)KE OIMMHHMTHCS B MICHSX IMONEPEIHbOr0 yB’si3HEHHS. | Ha-
BiTh y TaKHMX yMOBax oco0a, ska TaM mepedyBae, Mae O0OB’SI3KH
i IpaBa, BCTAHOBJICHI 3aKOHOJABCTBOM [UIS TpOMasH YKpaiHw,
3 MIEBHUMU OOMEKEHHSAMU, SKi TepeadaucHi 3akoHOM YKpaiHu
«[Ipo nonepenne yB’si3HeHHSI» [1], @ TAKOXK IHIIMMH HOPMATHUBHO-
MIPAaBOBMMHU aKkTaMu. AJle JesKi MOMEHTH 3aJIMIIAlOThCS HE BPEry-
JIbOBAaHMMHU HAIlIOHAJIbHUM 3aKOHOJIaBCTBOM 1 MAIOTh IEBHI PO301XK-
HOCTi 3 HOpMaMH €BpOICHChKOro mnpasa. OJHUM 3 TaKMX IMUTaHb
€ 3alHATICTh YB SI3HEHUX.

AHani3 ocTaHHix gociaigxenn i myOsikamii. [lutanns mono
peanizallii IpaBa Ha MPaIo yYB I3HEHUMHU JOCIIIKYBAI0Ch PI3HUMU
HaykoBIlsaMH, Takumu sk: B. A. Kupumok, H. I1. Mokpuiibka,
JI. I1. lllymua, 1. B. Boguap, M. M. Smumun ta igmm. Ane, sk IoKa-
3y€ aHali3 poOIT IUX yYEHUX, HEBHPIIICHHMH 3aJIMIIAIOTHCS ITH-
TaHHS 110/10 TOBHOT 200 YaCTKOBOI 3aiHATOCTI YB SI3HESHUX, a TAKOX
ajianTaiisi 3aKOHOaBCTBA JI0 Cy4aCHUX BUMOT.

Mera cTaTTi noisirae B ToMy, 100 JOCIIIUTH CYy4acHUN CTaH
pearnmizanii mpaBa Ha MPANI0 YB SI3HCHWMH, BH3HAUUTH HEMOJIIKH
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B HaI[IOHAJbHOMY 3aKOHOJ/IABCTBI Ta 3alPOINOHYBATH 3MIHU TSI BJIO-
CKOHAJICHHS OKPECICHOT0 TUTaHHSI.

Buksiax ocHoBHOT0 MaTtepiaiy. BinnosigHo 1o 3akony Ykpai-
Hu «IIpo momepenHe yB’SI3HEHHS» YCTAaHOBAMH JIJIsi TPUMAaHHSI 0Ci0,
MIOJI0 SKUX SIK 3amOODKHUE 3axij oOpaHO TPUMaHHS TiJl BapTOO
a00 JI0 SKUX 3aCTOCOBAHO TUMYACOBUH YM EKCTPAIUIIMHUIA apemlr,
€ cmig4i i3omsTopu Jlep>kaBHOT KPpUMIHAIbHO-BUKOHABYOI CITYKOU
VYkpainm, rayntBaxtid BilicbKoBOI CiTy»K0H MpaBoopsaky y 30poii-
Hux Cunax Ykpainu. B okpemux Bumaakax, 1o BU3HAYaIOThCS MOT-
pebor0 B MPOBEIECHHI CHiAYMX Iid, 1i 0COOM MOXYTh Mepe0yBaTH
B I30JIITOpaX THMYACOBOr0O TpuMaHHus [1].

Criuuii 130J5TOP € JOBOMI CHEU(IYHO YCTAHOBOK, OCKLIb-
KA B HbOMY MOXYTh yTPUMYBATUCh Pi3HI KaTeropii, HampuKIaj sK
yB’SI3HEHI, TaK 1 3aCyJKCHI.

[IpaBuna BHYTPIMIHEOrO PO3MOPSAKY CIIAUMX i30aaTopiB Jlep-
JKaBHOI KPHMIiHAJILHO-BUKOHABYOI Ciyx0u Ykpainu (mami — [1BP
CI30) HaBoAATh Take BU3HAYCHHS MOHATTIO «yB’SI3HEHI»: Ie 0CO0H,
SIKI TPUMAIOTHCS ITi] BAPTOIO BiAMOBIIHO JO BMOTHBOBAHOIO Pilll€H-
HS CyJly PO OOpaHHs SK 3amo0DKHOTO 3aX0Jly TPUMAaHHS i Bap-
TOI0 a00 TPO 3aCTOCYBaHHS TUMYACOBOI'O YHM EKCTPAIHIIIIHOrO
apeniTy, BUHECEHOr0 BiAMOBIAHO 10 KpuUMIHAIBHOTO KOIEKCY YK-
painu Ta KpuMmiHabHOrO MpolecyasbHOro KojeKcy Ykpainu (masi
— KIIK VYkpainu), Ta/abo pilieHHs KOMIIETEHTHOTO OpraHy 1HO3eMHOI
JICp)KaBY y BHIIQJKaX, NepeadaueHruX 3aKOHOM, a TaKOXK IMOCTaHOBU
IIPOKYpOpa, MPUHUHATOI y BUNAAKAX Ta MOPSAKY, IepeqdadeHux CTat-
tero 615 KIIK; ocobu, moao skux BUPOKOM CYyJIy MHepei0aueHo TpH-
MaHHS T1iJ] BapTOIO JI0 HAOpaHHS HAUM 3aKOHHOI CHITH [2].

Ilomo 3acymkenux, To IIBP CI30 BusHauae ix sik oci0, ymepiie
3aCy/KEHUX JI0 1T030aBJICHHS BOJII 32 HETSXKI UM TSHKKI KPUMIHAJb-
HI TIPaBOIOPYIICHHS, sKi Ha miacTaBi crarri 89 KpumiHnaiabHO-
BHKOHaBYOro koaekcy Ykpainu (mami — KBK Ykpainu) 3amuiieni
y CI30 pmns poOOTH 3 TOCHOJAapChKOro OOCIYroBYBaHHS; OCOOH,
3acypKeHi 10 0OMeKeHHs BOIi, siki Ha miactaBi ctatTi 57 KBK mia-
JIATalOTh HAIPABJIEHHIO 10 MicIs BimOyBaHHs IOKapaHHS; OCOOH,
3aCy/KEH1 [0 apelTy, mo30aBiIeHHs BOJI, JOBIYHOIO M030aBICHHS
BOJIi, BUPOKH IIOJO0 SKMX HAaOpaJii 3aKOHHOI CHJIM 1 SIKi Ha IifcTaBi
crarti 87 KBK mignsraroots BiANpaBleHHIO 10 YCTAHOB BUKOHAHHS
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MOKapaHb; 3aCy/XKeHi, BUPOKHU 100 SKHX HaOpaJld 3aKOHHOT CHIIH,
aki Ha migcrasi cratti 90 KBK tumuacoBo 3amumieni B CI30 abo
nepeBeneni 1o CI30 3 apemTHoro A0My, BUIIPABHOTO IEHTPY, AMC-
HMIUTIHAPHOro OaTabiiony ab0 BHIIPAaBHOI KOIOHIT; 0COOM, BUPOKHU
00 SKHX HAOpalu 3aKOHHOI CHIIM, SKi BIiAMOBIZHO OO0 CTaTTi 88
KBK niepeminnytoThes i BapTorO 3 OJIHIET YCTAaHOBU JI0 iHIIOT [2].

Takox ocobmusicTio CI30 € Te, 110 TaM MOXYTh YTPUMYBATUCS
YOJIOBIKH, KIHKHM, HEIIOBHOJIITHI Ta 1HO3EMIIi, aji¢ 3 OKPEMHUM pO3-
MIIIEHHAM Ta JOTPUMAHHSAM PEKUMHHMX BUMOT 130JISI11i.

BiamosigHo m0 maHuX, HaBemeHuxX JlepkKaBHOK KPHUMIHAIBHO-
BHKOHABYOIO CIyk0010 Ykpainu, ctanom Ha 01.01.2023 p. y gotup-
Haanata CI30 Ta gecsaTh ycTraHOBaxX BUKOHAHHS MOKapaHb, IO BH-
konytoTh pyskuito CI30, yrpumyerbest 15501 ocoba [3].

HeoOxinHo 3a3HaunTH, 10 BignoBimHo a0 cr. 62 Koncturymii
VYkpainn ocoba BBaXKA€ThCS HEBHHYBATOIO Y BUMHEHHI 3JI0YHHY 1 HE
MoXxe OyTH TiIiaHa KpUMiHATBHOMY MOKAapaHHIO, JOKU i BUHY HE
Oy/ie TOBEJICHO B 3aKOHHOMY IOPSJIKY 1 BCTAHOBJICHO OOBHHYBaJIb-
HUM BUPOKOM cyny [4].

A ToMy yB’S3HEHI MalOTh MPaBO peaji3yBaTH CBOE KOHCTHTY-
HiliHe MpaBo Ha Mpalllo, SK 1HON TpOMaasHU Hamoi aepxkasu. Lle
npaBo 3akpiruieHe y cT. 43 OcHoBHOro 3akoHy Ta mepeadavae, Mo
KO)KCH Ma€ MPaBO Ha Mpallio, M0 BKIOYAE MOXKIUBICTh 3apOOIsSTH
co01 Ha XUTTA Mpalero, Ky BiH BUIBHO oOupae abo Ha sIKy BUTBHO
MOTO/KY€EThes. JlepkaBa CTBOPIOE YMOBH JIJIsl TOBHOTO 3/IiICHEHHS
rpoMaJssHaMU TpaBa Ha MpaIio, TapaHTYE PiBHI MOXKIMBOCTI y BH-
6opi npodecii Ta pomy TPYLOBOI AiSUIBHOCTI, peai3oBye Mporpamu
npo¢heCiitHO-TEXHIYHOr0 HAaBUYaHHS, MIATOTOBKU 1 MEPENiArOTOBKU
KaJIpiB BIAMOBIHO JI0 CYCHUTbHUX MOTpeO [4].

Ha chorogHi muTaHHS 100 peadizaiii IpaBa Ha IPaIio
YB’SI3HEHUMH 3aJIINAEThcs Manopociimkenum. lllomo 3ainsTOCTI
BHUIIIE3a3HaYEHUX Cy0’ €KTiB , TO B cT. 16 3akony Ykpainu «IIpo mo-
MepeHe YB SI3HEHHSD 3a3HAa4yeHO, IO B3ATI MiJ BapTy 0COOM MO-
KYTb 3aJIydaTHCs 10 pOOOTH JIMIIE B MEKaX TEPUTOPIi MiCIs morie-
PEIHBOrO YB’S3HEHHS 3a 1X 3r0JI00 1 3 JO3BOJY CIIiU40ro abo cymy,
K1 3IIHCHIOIOTh KpHMiHaJNbHE MPOBaKeHHs. [Ipanst Takux ocid
OIJIAYy€EThCA 3a Tapu(PHUMU cTaBKaMu (OKJIaJamH), IO JiI0Th y Ha-
POIHOMY TOCIOAAPCTRBI. I3 3apo0iTKy YB’SI3HEHUX 3a BUKOHABUYMMU
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JOKyMEHTaMU TPOBAIAThCA BipaxyBaHHS B MOPSIKY, BCTAHOBIIE-
HOMY 3aKOHOJAaBCTBOM YKpainu. [IpuOyTku, ozmepxaHi BHACTiJOK
BUKOPHUCTaHHS Mpalli yB S3HEHHUX, HE MUIATalOTh ONOAATKYBaHHIO
1 BAKOPHCTOBYIOTBCSL ISl YIOPSAKYBAHHS MicCIsl TIONEPEIHBOro
yB’SI3HEHHsI Ta MOJINIIEHHs yMOB TPUMaHHS Mij BapToro [1].

Pozain 9 TIBP CI30 6inbin feTaibHO periaMeHTye mpolec 3a-
Jy4eHHS Ta MeBHi 0COOIMBOCTI Mpali yB I3HEHHX W OKpeMHUX KaTe-
TOpil 3acyKeHUX. 3a3HavaeThCs, 10 YB SI3HEHI MOXKYTh 3alydaTu-
ci nmo mpaui B wmexax Ttepuropii CI30, mo OXOpoHSEThCA,
y MalicTepHsX Ta poOOUMX KaMmepax i3 3a0e3reueHHsIM BUMOT 1305151
il Ta pO3AUILHOTO TPUMAaHHS YB S3HEHHX, IPABUII TEXHIKH O€3MeKH
i1 Yac BUKOHAHHS POOIT, HOPM caHiTapii Ta ririeHu. 3 i€l METOo
y MaicTepHsX Ta poOOYMX KaMmepax BHBIIIYIOTHCS MPOTHUIOXKEKHI
MpaBuja, MpaBUiIa TEXHIKK OE3MeKH Ta BUTATH 13 3aKOHY YKpaiHH
«[Ipo oxopoHy mpati», a 0 poOIT AOMYCKAIOThCA JIHIIE yB SI3HEHI,
SIKI IPOUIIUTA MEIUYHE 00CTEeKEeHHS [2].

OTke, BpaxoBYIOUYM YHMHHI HOPMH 3aKOHOJABCTBA, MOXKHA 3pO-
OWTU BUCHOBOK, III0 peaji3allis rpaBa Ha Mpaii0 yB S3HCHUMH 3a-
JIMILIAE OCTAHHIM JIOBOJI BY3bKMI BHOip mpodeciii, OCKUIbKH, KpiM
MalicTepeHb Ta poOOYHX KaMep, HeMa€e MOYIIMBOCTI pealli3yBaTH 1e
MPaBo, a TAKOX 30€PerTy i Yac TPUMAHHS I1i]] BAPTOIO BXKE HAsIBHI
TPYZIOB1 HABUYKH.

Posrisimatroun 1ie muTaHHS 4Yepe3 MPHU3MY €BPOIEHCHKOTO 3aKo-
HOJIaBCTBa, Tpeba 3a3HaunTH, mo me 1998 poky, mij 4ac CBOro
MEepUIoro Bi3UTY 10 YKpaiHu, €Bponeiicbkuii KOMITeT i3 3amodiraH-
HS KaTyBaHHSIM, HETIOJICBKOMY a00 TaKOMY, 10 IPUHIKYE T1AHICTb,
MOBODKEHHIO UM TIOKApPaHHIO 3BEPTAB YBary Ha HEJOCTATHIO 3aiHs-
TiCTh yB’si3HeHUX B ykpaiHchkux CI30 Ta HaromomryBas, 110 mepe-
Ba)KHa YacTHHA B’SI3HIB He Opana ydacti y Oyab-sKii 3aifHATOCTI
Mo3a MeXaMy Kamep, OKpiM MPOryJsHOK ... He Oyio MoximBocTed
JUIS TIpalli Ta JOCTYIY JO OCBITHIX/HaBYaJbHUX a00 CIIOPTUBHUX
3aHATH... 3aHHATICTh y KaMepax Oyia oOMexXeHa YNTaHHSIM Ta, JUIs
NSSIKUX B’SI3HIB, TIEPErJIsiIaHHAM TEIeBi30pa, OTPUMAHOTO BiJl POJIH-
giBy [5, c. 14].

Y 3B’a3Ky 3 muM Oyjia BHUCIIOBJIGHA pPEKOMEHJaIlisi, 100 yci
B’SI3HI MaJli MOXKJIMBICTh TIPOBOJIMTH CYTTEBY YaCTHHY JHS (TOOTO 8
roavH abo OiIbIIe) M03a MEeKaMU KaMep, i3 3aJy4eHHSIM pi3HOMaHi-
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THOI KOPHCHOI AISIIBHOCTI (JIO3BULISA/CIIUIKYBaHHS; Tpals, 0akaHo
3 HaBYAJIBHOIO METOI0; HABYAHHS; CIIOPT).

VY cBoeMy aHaJli31 BUKOHAHHS PEKOMEHJAIIiM 1010 TIeHITeHIia-
pHOI CHUCTeMH, HaJlaHMX YKpaiHi €BpONeHChKHUM KOMITETOM i3 3a-
nobiranHs katyBaHHsM 3 1998 poky, B. HoBraH, 3a3Hauae, 1o us
pexomennanist crocoBHo CI30 Oyna moBTopeHa B pisHHX Moaudi-
Kairisx y Husi 3BitiB (1999, 33; 2000, 93; 2009, 76; 2011, 46; 2013,
102; 2017, 57). Ilpu upoMy pekomeHayBaiocs, mob Oynu po3pod-
JIeHI MporpaMu 3ailHATOCTI, IPUCTOCOBAHI 10 MOTPeO Pi3HUX KaTte-
ropii B’sI3HIB (OPOCHi YB sI3HEHI Ta 3aCy/KEHI, JOBIYHUKH, XKIHKH,
HENoBHOIITHI ToI1[0) (2013, 102).

KowmireT Takox 3BepTaB yBary Ha HaCHiJKH BiJICYTHOCTi 3aifHsI-
TOCTIi: MaiKe MOBHA BiJICYTHICTh 3aMHSITOCTI MOTipIIyBaia mnepedy-
BaHHS B YB S3HEHHI Ta poOuiIa HOro OUIbII KapaJbHUM, aHIK PEKUM
JUTS 3acyJKeHuX oci0. PazoM 3 0OMEKEHHSIMU Ha KOHTaKTH i3 30B-
HIIIHIM CBiTOM Ta CHUIKYBaHHS 1€ POOHMIIO PEXKHUM THITIOUHM
Ta otymsitounmy (2009, 76). Ilpu npoMy, YUM JTOBIIMM € TPUMAaHHS
i BapTOIO, TUM OUTHII PI3SHOMAHITHUMH MalOTh OYTH MOXKIIHMBOCTI
JUTS 3aHATOCTI 11032 MeKaMu KamepH |5, ¢. 14].

HeoOxilHO MOroauTHCsS 3 aBTOPOM aHali3y CTOCOBHO TOTO,
1110, HE3BAYKAOUM HA TIOHAJ| JIBAILATH POKIB BiJl 4acy ONPUITFOIHEH-
Hs mepmioi pekomeHpamii, ykpainceki CI30 goci He HpOMOHYIOTH
MOYKJIMBOCTEN JUIA 3aMHATOCTI B’ A3HIB.

3-noMik iHIIOro e MoB’s3aHo 3 KoHcTpykuiero CI30. Ixmiit
JM3aiH Ta apxXiTekTypa He mepeadayaroTh MICI JUIs 3aiHSATOCTI
B’s13HIB. TakoK BiICYTHS «IIPOMHUCIIOBa» YacTHHA YCTaHOBH, TOOTO
HeMae BUPOOHHMIITBA, JI€ 3aCyKeHI MOTiu O mpalioBaTi. Tak camo
3a3BHYail BiACYTHI i CIOPTHBHI 3aiu a00 CIOPTUBHI ToNA [5, c. 14].

VY 1pOMy KOHTEKCTi BHUIA€THCS MOBYAJIBHOIO MpakTHKa €Bpo-
neiicbKkoro cyay 3 npas Jroauau (nani — €CIUI) y crpasi JABoitHHX
npotu Ykpainu» (3asBa Ne 72277/01) Bim 12 xoBtHs 2006 poky,
e SIK TIPHUKIIaA MOpyIIeHHs npaB yB si3HeHUuX Cya HaBOAMTH AOIMO-
Bizb 2000 poky €BponerchKoro KOMITeTy i3 3armo0iranHs TOpTypam
Ta HENIOACBKOMY ab0 TakoMy, IO MPHHMKYE TiIHICTh, MOBOKEH-
HI0 uu nokapanHio (mani — €EKIIT). Bisur generauii €KIIT mo Vk-
paiau BimOyBcs 3 10 mo 26 BepecHs 2000 poky, BHPOAOBXK SKOTO
JieNierailis BiJiBijlana, 30KpeMa, i30JISTOp TUMYAacOBOTO TPUMAaHHSI

59



Ne 2 (19), 2023 Hayxoswit Bicuuk Cieprmuan. Cepist: [IpaBo

Ne 15 m. Cimdeponons. [eneraris 3a3Haumia, M0 «yMOBH TPUMAaH-
Hs1 OyNU y 3arpO3NUBiil CUTYyalii»; 30KpeMa CIIOCTepeKeHHs, 3p00-
neni y Cimgpepononascbkomy CI30 Ne 15, noBonsats 11e.

YacTiHa CIENKOHTHHTEHTY HE 3aiiMaiacs OpraHi3oBaHOIO [i-
sibHicTIO. KpiM coTHI yB’s3HeHMX, sKi 3aiimanucs y Xopi, iHOI
yB’sI3HEH1 He MaJIM pOOOTH UM OpraHi30BaHOI CIIOPTUBHOI AisUTBHOC-
Ti. Ha mpakTuili equHuii yac, 1o BOHU MPOBOIMIIN 11033 KaMepaMH,
— 1€ TOJMHA MPOTYJSHKU MIOAHA B YMOBaX, sIKi HE JO3BOJISUIH TIOB-
HOIO MipOI0 BUKOHYBaTH (hi3W4Hi BrpaBu (TUTOLIA JBOPIB LIS MPO-
T'YJISIHOK KonuBasiacs Big 10 o 25 kB. m).

Binpmricte yB’sI3HEHHUX OynM 3a4MHEHI MPOTATOM Maibke ol
JNO00M B TEPENOBHEHMX, IIKIUIMBUX I 370pOB’s Kamepax 0Oe3
Oy/b-SIKOi 3alpOITOHOBAHOI JIsSUTBHOCTI. 32 TaKMX yMOB 1030aBJICH-
Hs Bomi y Cimpepononbscbkomy CI30 mMoxe OyTu nuiie A0CBiIoM,
3BeZieHUM /10 Hynd. [Ipore i mogoianHs JesKUX 3HAYHUX HEloi-
KiB MOKJIMBO 1 HEOOX1IHO HEralHO BXKUTH 3aX0/IiB [6].

Buxonsuu 3 pimenns €CILUI, moxHa 3poOMTH BHCHOBOK,
10 3aiHATICTh YB A3HEHUX, Y TOMY YHCJI1 HaJlaHHA IM [IEBHOI pobo-
TH, Ma€ MO3UTUBHO BIUIMBATH Ha NepeOyBaHHA il BapTOIO.

Takoxx BapTo J07aTH, IO OJHUM i3 (PakTOpiB, SKI YCKIIATHIO-
I0Th Y4YacTh YB’S3HEHHMX Yy TIpalli, € 3aJlydeHHS JO CIIIuuX il
Ta Cy/IOBHX TPOIIECIB, IOKH BOHH Tepe0yBarOTh B YyCTAHOBI, a TAKOXK
YiTKO BU3HAYEHHUI CTPOK MepedyBaHHs Yy cuiguoMy i3omstopi. Oc-
KUTbKH, BifmoBigHo 70 4. 1 ct. 197 KIIK, cTpok aii yxBayu ciiguaoro
CyAlli, CyAy TIpO TPUMAaHHS MiJ BapTOI a00 MPOJOBKEHHS CTPOKY
TPUMaHHS MiJ BapTOI0 HE MOXKE MEPEBUIIYBATH IIICTIECATH JHIB.
Ane, BpaxoBytouH 4. 3 cT. 197, cTpoK TpUMaHHS MiJ] BAPTOIO MOXKeE
OyTH MPOJOBXKEHUH CIIIUUM CYJICIO B MEXKAaX CTPOKY JIOCYIOBOTO
posciinyBaHHs B mopsaky, nepeadadenomy KIIK. CykymHuii ctpok
TPUMaHHS TiJl BapTOI MiI03pIOBAHOTO, OOBHHYBAUYEHOTO i 4ac
JOCYZIOBOT'0 PO3CITiTyBaHHS HE IOBMHEH MEPEBUIILYBATH:

1) mectu MicALiB — y KpUMiHAJIBLHOMY MPOBAKEHHI IOA0 He-
TSDKKOT'O 3I0YUHY;

2) IBAHALSTH MICSIIB — Y KPUMIHAJILHOMY MPOBAJKEHHI 1010
TSOKKHX 200 0COONIHMBO TSHKKHMX 3JIOUMHIB [7].

A TakoX cepei YCKIQJHIOBaHMX (DaKTOpiB MOXKHA BBaXKaTH Te,
IO Mij] Yac 3aJIy4yeHHs YB SI3HEHUX JI0 Mpaili HeoOXiTHO CTBOpIOBA-
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TH poboui Micusg 3 JOTPUMAHHSIM OCOOJMBOCTEH PO3MIlICHHS
Ta 130J1b0BAaHOTO TPUMAHHS 3aCy/DKEHHX 1 YB’ I3HEHUX.

JloWinbHO 3a3HAYMTH, IO iICHYE yCKJaJHEHa Mpoleaypa 3airy-
YeHHS JI0 CYCIIUTBHO KOPHCHOT Ipalli 0ci0, y3sTHX Mifl BapTy, B Maid-
crepHi ycraHoBH. Tak y 1. 5.1 posniny 5 [TonoxxeHHs ipo maiictep-
HIO YCTaHOBM BUKOHAHHSI [TOKapaHb, CINIUOTO 1301 TOpa 3a3HaYECHO,
110, OKPIM MUCBMOBOI 3r0JIH yB’SI3HEHOTO, I HEOOXITHO OTPUMATH
JIO3BUI ciiiyoro abo cyay, sKi 3MIHCHIOIOTh KpUMIHAJIBHE POBa-
JDKeHHA. Xo4ya He BH3HA4YEHO MPaBOBOi ()OPMH OTPUMAHHS TaKOTO
no3Bony. [licis yoro Haka3oM HavaJbHHWKa YCTaHOBH Oyje CTBOpe-
Ha KOMICist UIsl po3IIIsay 3asB Ta BinOopy ocid aist poOOTH B Maii-
CTEpHI yCTaHOBH, JIO CKJIaay SKOI BXOJSATH: HadaJbHUK YCTAHOBH,
ocajioBa 0coda yCTaHOBH, sIKa BIIMOBIHO J10 pO3NOALTY (PYyHKIIIO-
HaJbHUX 00O0B’S3KiB OpraHi3oBye pOOOTY 3 MUTAHb 3aly4CHHS 3aCy-
JOKEHUX JI0 Mpalli Ta TPYIOBOi aJanTailii, MPeICTaBHUKH COIiaIbHO-
MICUXOJIOTTYHOT CITy0U Ta Cy»kO0u HarIs Ly i 0€3neKu, IHIIUX CTPY-
KTYpPHHX MiJPO3JLTiB ycTaHOBH [§].

Xoua OKpeclieHy BHIIE NPOLEAYPY MOXKHA IEUI0 CIHPOCTUTH.
Jns mpuknazy MOKHAa BaJMIIMTH JIMIIE TIMCBMOBY 3asiBY  BiX
YB’SI3HEHOrO SIK 3TOMy Ha AOOPOBUILHE 3allydeHHsI /IO Mpalli Ta Hakas
HauyaJIbHUKA YCTAHOBU YM CJIITYOrO 130JITOpPa PO 3aTyUSHHS TaKOro
yB’SI3HEHOT'O JI0 MalCTEepH] YCTAHOBM BUKOHAHHS ITOKapaHb Y CJITYOTO
130J11TOpa, PO IO Y TPUJICHHUIA CTPOK Tpeba Oyjie MonepeanuTH CITi4o-
r0 a00 Cy/1, SKi 3iHCHIOIOTh KPUMIHAJILHE MPOBaKCHHSL.

[Momii, siki BimOyBalOThCA Yy CBITI Ta O€3MOCEPEIHHO B HAIIIiH
KpaiHi, 3MyIIyIOTh 3MIHIOBaTH H PO3BUBATH BITUMU3HSHE 3aKOHO/aB-
crBo. Kozmekce 3akoniB mpo mpamio Ykpainu Oyjo JOMOBHEHO CTaT-
Teto 60° mpo aucTaHLilHy po6oTy. JucTanuiiina po6ota — 1e dop-
Ma oprasizamii mpati, 3a sKoi po00Ta BUKOHYETBHCS MPAIiBHUKOM
no3a poOOYMMH TMPHUMILICHHSIMH YH TEPUTOPi€l0 poOOTOdaBIIS,
y OyAp-siIKoMy Micii 3a BUOOpOM IpaiiBHUKA Ta 3 BUKOPHCTAHHIM
iHpOpMaliiiHO-KOMYHIKaI[IHHUX TexHomorii [9]. Ha choronni uepes
Mporpec TEXHOJIOTiH icHye psn nmpodeciil, sKi T03BOJISIOTH MpPaIio-
BaTu 0€3 MPUB’SI3KU J0 KOHKPETHOT'0 POOOYOr0 MiCIIsl.

Ile HamTOBXy€e Ha MPOMO3HUIIIO BIPOBAHKCHHS JUCTAHIIIMHOT
pobOTH [T yB’SI3HEHUX, 110 TEBHUM YMHOM MOKpPAIIUTh BHUILE3Ta-
JlaHi TIPOTIMHY 1 MpoOJieMH. A came PO3IHUPUTH BHJ MOKIHBHX
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poOIT [T YB’SI3HEHUX, TAKOXK 3aJI0BOJILHUTH MPOOJIEMyY 3aifHITOCTI.
Cepen MO3UTUBHUX MOMEHTIB — 1 Te, 110 yB’SI3HEHHH TiJl Yac mepe-
OyBanHs B CI30 He po3puBaTHMe OCTATOYHO CBOI COLIAJIbHI 3B’ A3KH
Ta HE BTpavyaTUMe TPYy0Bi i mpodeciiiHi HaBHYKH.

[pu upomy agminicrpariis CI30 B TakoMy pasi He Oyje cTopo-
HOIO po0OTONABI, 1T (DYHKIIIS MOJNIATAaTUME B Ha/IaHHI IPUMIIIICHHS,
JIe YB’SI3HEHUH 3MIr O 3/IICHIOBATH CBOIO JiSUTbHICTh, T KOHTPOJII,
o0 1e He MOpPYIIyBajo PEKUMHUX BUMOT, BCTAHOBJIEHUX 3aKOHO-
naBcTBoM. Hampuikian, OJIOKyBaHHSI CalTiB a00 HAaBIAKU — HAJIAHHS
JOCTYIY JIO TUX PEecypciB, siki HEOOXi/IH1 1T BUKOHAHHS POOOTH.

VY KOHTEKCTi pO3Tysly MHUTaHHS Tpaii yB'S3HEHHUX 3acIyrOBY€
Ha yBary To# (akr, mo y Ctpaterii pedopMmyBaHHS NEHITEHIIapHOT
crcTeMH Ha mepion 10 2026 poky, cxBajeHiil po3nopskeHHsM Ka-
6inery MiHicTpiB Ykpainu Bin 16 rpymas 2022 p. Ne 1153-p y crpa-
TEriuHii 1l mig HoMepoM 5 «Y IOCKOHAJICHHSI METOJIIB Ta 1HCTPY-
MEHTIB BUIIPABJICHHS 1 PecoIliallizaiii 3acy KEeHHX Ta X MMOJasbIie
BIIPOBAKCHHS» € 3aBJaHHS — 3MiHA MIJIXOIB JI0 3a]y4YEeHHS JI0 KO-
PUCHOI 3aHHATOCTI 3aCyJDKEHHMX Ta OcCi0, y3STHX MiJ BapTy, CTBO-
PEHHS TOJATKOBUX CTHMYJIB JUISl 3aIy4eHHS 3aCy/PKEHUX JI0 Tpari
sIK 3ac00y pecorrianizaiii [10].

Ane cepell O4iKyBaHUX Pe3yJIbTaTiB Ta 1HJUKATOPIB BUKOHAHHS
i€l cTparerii nmepeadayeHi MOKa3HUKU JIUIIE 3aCY/KEHUX, TOOTO
yB’sI3HEH] 3aJIUILeH] 11032 yBaroko.

Tak camo, sk i B omepauiiiHomy miani peamizamii Crparerii
y 2022-2024 pokax, HAeTbCcs BHKIIOYHO MPO 3aCyKEHHX 1 1032
YBAarolo 3aJHIIAETHCS TUTAHHS MOAO yB’SI3HEHHX, BiAMOBITHO MOX-
Ha 3poOUTH BUCHOBOK, IO MUTaHHS Ipalli caMe yB’ I3HEHUX He Oye
3miHIOBaTHCS 710 2026 POKY.

BpaxoBytoun BHIIEBUKIAJCHE, MOTOKYEMOCS 3  JTYMKOIO
H. Mokpuiipkoi, sika 3a3Havae, M0 0COOM, B3ATI Iij BapTy, HE MO-
KyTh OyTH 0OMEXeHi B pealtizallii IpHPOAHOrO Ta COLIAIEHOrO MTpaBa
Ha Tpalo 1 iXHs npans Maia O Bipi3HATHCA Bij Hpaili oci, sKi 3acy-
JDKEeHI Ta mepeOyBaloTh Y MiclsiX 1mo30aBiieHHs BOJi. [HIa piv: icHye
cnenudika 37IMCHEHHS MpaBa B MEXaX BIINOBIJHOrO 3aKJaay
Ha YMOBaX, BHU3HAYEHHX 3aKOHO/AaBY0. BoHa moisrae B TOMYy,
o ocoOu, sKi mepeOyBaroTh MiJ BapTO, HE MOXKYTh CaMOCTIHHO
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obupaty mpaiio, ajie MaloTh NPaBo MPAIIOBATH 1 OTPUMYBATH BHHA-
ropojy 3a poOoTy, Ha sIKy BOHHU JI0OpOBLILHO noroauiumcs [11, ¢. 58].

BucnoBku. OTxe, MOKHA 3pOOMTH TaKi BUCHOBKHU: IO-TIEpIIIe,
MUTAHHS 1010 peatizallil mpaBa Ha Mpalfto 3aCyKSHUMH Ha ChbOTO-
JIHI 3aJIUIIAETHCS Ha BiTHOCHO HU3BKOMY piBHI Ta MoTpedye yBaru
3 OOKY sIK HAyKOBIIIB, TaK 1 IPaKTHKIB.

[o-gpyre, €KIIT Bxke HEOAHOPAa30BO BKa3yBaB Ha Te, WIO
yB’sI3HEHI Ha HEHAIGKHOMY PiBHI 3aifHATI TPYAOBOIO JiSTBHICTIO, L€
TakoXK MiATBEpIDKYeThes pitnenHsmu CCIUL Jlns po3s’s3aHHS BH-
HIeHaBeZeHOI NpoOJIeMaTHKH BOAYaeMO 3a JOLLIBHE 3allpoOBaUTH
Takui BUJ poOOTH, K AUCTAHIIHHA, O PO3LUIMPUTH BUA MOXKIMBUX
POOIT 11 YB’SI3HEHHX, & TAKOX 33/I0BOJILHUTH MPOOIIEMY 3aiHATOCTI.

Takox MokHa cTBepKyBatd, o Crpareris pedopmyBaHHs
MEHITEeHIIapHOi cucTemMu Ha miepiox a0 2026 poky mepenbavae 3a-
BIIAHHS Il OJHIET 31 CTpATEriyHUX LIeH MO0 3aJyYeHHS JIO KO-
PHUCHOI 3aifHATOCTI 0Ci0, y35THX Wil BapTy, ajie Hi B O4iKyBaHHX pe-
3yJbTaTax, Hi B OnepalifHOMY IUIaHI peaizamii Iiel crpaTerii He
BKa3yETbCSl MPO YB’SI3HEHHX, a JIMIIE MPO 3aCyKEHUX. ToMy s
Crparterist moTpeOye JT0ONpaIfOBaHHSI.
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CURRENT STATE OF IMPLEMENTATION OF THE RIGHT
TO WORK BY PRISONERS IN DETENTION CENTERS

The article examines the issue of the current state of implementation of the
right to work by prisoners held in remand detention centers of Ukraine. The
concepts of prisoner and convict are given to distinguish them. It is being
considered which categories of persons can be held in pretrial detention centers.
The quantitative index of prisoners as of January 1, 2023 is presented in the article,
who are held in pretrial detention centers and in penitentiary institutions that
perform the function of pre-trial detention centers on the territory of Ukraine.

The procedure for engaging prisoners to work is disclosed in accordance with
the Law of Ukraine “On Pretrial Detention”, as well as the Rules of the Internal
Procedures of Pretrial Detention Centers of the State Criminal and Executive
Service of Ukraine. The comments and recommendations made by the European
Committee for the Prevention of Torture, Inhuman or Degrading Treatment or
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Punishment during their visit to detention centers of Ukraine in different years are
given. As an example, the decision of the European Court of Human Affairs, namely
the European Committee for the Prevention of Torture, Inhuman or Degrading
Treatment or Punishment, which indicates that the employment of prisoners,
including providing them with certain work, should have a positive effect on their
detention.

In the article attention is focused on the complicated procedure of engaging in
socially useful work of persons taken into custody in workshops and certain
recommendations are given regarding its optimization.

A proposal for the introduction of remote work in detention centers
for prisoners is given, which in turn will fully expand the type of possible work for
prisoners, as well as satisfy the problem of employment.

The Strategy for the reform of the penitentiary system for the period until 2026
was considered, namely the issue of changing approaches to the involvement
of convicts and persons taken into custody for gainful employment.

Key words: prisoners, work of prisoners, employment, work, detention center,
penitentiary institutions.
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SHAUYYIUCTDb YKUIIAJAEHHSA 1OI'OBOPIB AJI51
PETYJIFOBAHHSI CIMEMHUX ITPABOBIJTHOCUH

s 8pecyntosants cimeliHux npagogioHoCuH 6 YKpaini HuHi 6I10CymHi €Oumi
VHIQIKO8AHI KOHCMPYKYTT 002080pi6 MA MEXAHIZMU IX 3ACMOCYBAHHS, W0, besnepe-
YHO, 051112(”())16' 6upiW€HHﬂ mo20 4u IHWO020 NUMAHHA CMOCOBHO 8pecYNI06AHHA
cimerinux 8ionocun. Memoio cmammi € GU3HAYEHHSL KIIOY08UX ACNEKMI6 CMEBOPEHHA
002080pY, XAPAKMEPHUX PUC A 0codIUBOCmell cy6 €EKMHO20 CKIAdY, Wo NPUma-
MAHHI CIMEIHO-NPABOBUM 002080PAM ) PO3BUHEHUX CYUACHUX KPATHAX.

Knrouosi cnosa: cimelini npagogioHoCuHu, CiMelHo-npasosuii 00206ip, cimeli-
HO-Npago8a 00MOBIEHICMb, CIMEUHO-NPAB08a OOKMPUHA, CIMeliHe npaeso.

IMocTranoBka mpo6saemu. OCKiTbKM JOTOBIpHE pPErYIIOBaHHS
cTae Bce OUIBII MOMYJSIPHUM Yy BCiX cdepax >KUTTSA, B TOMY YUCII
B CIMEHHUX MPaBOBIIHOCHHAX, BUHUKAE HEOOXIIHICTh PO3TISIHYTH
KaTeropito ciMelHO-PaBOBHX JOTOBOPIB, PO3KPHUTH iX CYTHICTH,
KJIIOYOB1 O3HAKH, YMOBH 3aCTOCYBaHHS Ta MepeBaru BUKOPUCTAHHSI.
CimeifHe MpaBo SIK Talxy3b MOXKE PETYIIOBaTH CYCHUIbHI BiTHOCHHU
4yepe3 JOrOBIpHE PEryNIIOBaHHA, O pOOMTH HOro HOBOIO, OaraTo-
TPaHHOIO 1 MEPCIEKTUBHOIO Tamy3310, sKa MoTpedye yBaru i cydac-
HUX JOCJIKEHbD.

[Tix yac ananizy HayKOBUX MyOJiKaliid BiIOMUX Y4EHUX, JTOCIHi-
JTHHKIB 1 ipodecopiB MOKHA 3pOOMTH BHCHOBOK, IO TEPMIHH «Ci-
MEHHUH JTOTOBIp» 1 «CIMEHHO-TTPaBOBHI JOTOBip» HE MAaIOTh YITKO-
r0 BU3HAYCHHS, TOJI K «CIMEHHO-TIPaBOBUIN JIOTOBIpP» 1 «CIMEWHO-
MPaBoOBa JJOMOBJICHICTH» BUKOPUCTOBYIOTh SIK CHHOHIMU. JIOTOBIp SIK
MPaBOBHI IHCTPYMEHT Ma€ THYUKY (GopMy i MoKe BUKOPHCTOBYBa-
TUCS JJISl PErYJIIOBaHHS PI3HOMAHITHUX CYCHUIBHUX BiJIHOCHH, BH-
3HaYarouM Jliara3oH MOXIJIMBOI Ta 3000B’S13aIbHOI TOBEIIHKH CTOPIiH
1 mepedavaroun HACIIAKH 3a 1 MOpyIIeHHS.

AHaji3 ocraHHix mocaimxkeHn i myOuikamiii. Y mnpaBosiii
JOKTPUHI KaTeropist JOrOBOPY BHUCBITIIIOETHCS SIK YHIBepcajbHa
KOHCTPYKIIis, IO 3[aTHa BUCTYNAaTH €QEKTUBHUM pETYISATOPOM
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MPUBATHONPABOBHX 1 OKpEMHX MyONiYyHO-TpaBOBHX BigHOCHH. CyT-
HIiCTb CIMEHHO-TIPABOBUX JIOTOBOPIB 1 JOMOBIJICHOCTEH, 3arajbHOTEOpe-
THYHI T2 METOAOJIOTIYHI MiJXOIX CTOCOBHO KaTeropii oroBopy y cdepi
cimeitHnx npaBoBimHOcHH AocnimkyBamy: O. B. Posrown, 1. B. XKuninko-
Ba, 3. B. PomoBceka, O. M. Ilonomapenko, A. I1. I'etbman, B. 1. Bopuco-
Ba, I. O. €ppemona, B. M. Ueprera, B. A. Batpac, b. ®aciii, P. Xobop.

Meta crarTi. [locniauTu cy4acHi HaAyKOBi MyOJtiKarlii, oxapakre-
PH3YBaBILH ICHYIOUYI KOHCTPYKIIi JOroBopy Ta YHi(piKyBaBIIM TEPMiH
CiIMEHHO-TIPaBOBOT'O JIOTOBOPY, SIKHI MOEJHYBATHME y CBOEMY 3MICTi
OCHOBHi HOT0 O3HAKH, XapaKTepHi pUCH Ta 0COOIHMBOCTi, MaTHME TIPHU-
CTOCOBaHy ()OpMY JIO Cy4aCHOro CIMEHHOro npaBa Y KpaiHu.

Buknan ocHoBHOro martepiany. Jlorosip — e naBHiit ropuany-
HUH THCTPYMEHT, SIKHI 3aCTOCOBYETHCS MPOTATOM 0araTboX CTOJIThH
JUIS PETYJIFOBAHHS PI3HUX CYCHUIBHUX BITHOCHH. Ba)KIMBUM acriek-
TOM JIOTOBOpPY € HOro THYYKICTh Ta MOXJIMBICTh 3aCTOCYBaHHS pi3-
HUX MPaBOBUX (DOPM 3aJIeXKHO BiJ XapakTepy BiIHOCHH, SIKi MOTPiO-
HO PEryJoBaTH.

OcHOBHaA MeTa JAOTrOBOPY MOJISITa€ B PErYIIOBaHHI B3a€EMOBITHO-
CHH MDX yciMa CTOpOHAaMH YO/, BU3HAYAIOUH MIpaBa Ta 000B’ SI3KU
BIAMOBIAHO OO0 3aKOHOJABCTBA Ta BCTAHOBJIIOIOYM HACHIAKH, SIKI
MOXYTh BUHUKHYTH y BUNAJKy MOPYLIEHHS yYMOB JOToBOpYy abo
3aKOHO/IaBCTBA.

YkpaiHChbKe IMBUIBHE MPAaBO JIMCHO BBaXXa€ JIOTOBIP OIHUM
3 OCHOBHUX I1HCTUTYTIB, SIKM 3aCTOCOBYETBCS JUI PEryJIOBaHHS
IMBUILHUX TPaBOBiAHOCKH. OJHAK HA CHOT'OJHI JIOTOBIp TaKOX 3a-
CTOCOBYETBCS B 0araThbOX IHIIMX Tay3sX MpaBa, 30KpemMa B aJIMiHi-
CTPaTHBHOMY, MOJATKOBOMY, TpyIoBoMy Ta iHmmx cgepax. Y Ci-
MEHHOMY TIpaBi YKpaiHH JOroBip 37€01IbIIOr0 3aCTOCOBYETHCS JUIS
yKIIaJIeHHSI CiIMeHHO-TIPaBOBHX JIOMOBJIEHOCTEH, 110 J03BOJISIE CTO-
pOHaM CaMOCTIHO BHPILIYBaTH NMWTaHHS, TIOB’sI3aHi 31 CTBOPEHHSM,
PO3ipBaHHSIM Ta PO3BUTKOM CIMEHHUX BiTHOCHH.

Hocmimpkyroun HaykoBi nopoOku npodecopku B. 1. bopucosoi,
MU TIOTOKYEMOCS 3 11 TBEPJKSHHSIM, 110 KaTeropis JOoroBopy ima-
HEHTHO MpHUTaMaHHa IMBUTICTHIN, OCKUIBKA TOHSTTS Ta CYyTTEBI
SIIEMEHTH JIOTOBOpY rmependaueHi came B L[MBUIBHOMY KOmEKCT YK-
paian. Tox, XapaKTepu3yroul KaTeropito Joropopy 3 6oky LluBiib-
HOT'O KOJIeKCY YKpaiHH, MaEMO TIIyMayeHHsI TEPMiHY «JIOTOBIp» SIK
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JIOMOBJIEHICTh 000X CTOPiH JOT'OBOPY, IO COPSIMOBaHa HA BCTAHOB-
JIeHHs1, 3MiHy a00 MPUTTUHEHHS UUBUILHUX MpaB Ta 000B’sA3KiB. Jlo-
TOBOPOM MO)KE OYTH BCTaHOBJIEHO, 1[0 HOT0 OKpeMi YMOBH BH3Ha-
YaroThCS BIMOBIHO 10 THUIIOBUX YMOB JJOTOBOpPIB NMEBHOI'O BUAY,
OINPUJIIOIHEHUX Y BCTAHOBJICHOMY TOPSAIKY, 8 Y BUTIQAKY BiJICYTHO-
CTi MOCHJIAHHS HA TUIIOBI YMOBH TaKi THIIOBI YMOBH MOXYTb 3aCTO-
COBYBATHUCH SIK 3BHYA JIIIOBOTO 000POTY, SIKIIIO BOHH BiJIIIOBIIAl0Th
BuMoram ctartti 7 luBinbHOro xomekcy Ykpainu [1].

[TpuxunpHUKH Teopii ciIMEHHOro mpasa K MiArany3i HUBUILHO-
ro MpaBa pO3MIAJAI0Th CIMEHHO-IIPAaBOBi AOTOBOPH SIK CaMOCTIHHY
TpyIy HUBUILHO-IIPABOBUX JIOTOBOPIB, SIKi BUHUKAIOTh IiJ] BIUTUBOM
(akTopiB ciMeiiHO-IPaBOBUX BiAHOCHH. | B IbOMY BHNIAAKY AOCIiA-
HUKHW LUBUIBHOTO MpaBa BBa)aloTh, 110 MPABUIBHUM € TaKe BU3HA-
YeHHS TEPMIHY «CIMEHHO-TIPaBOBUI JOTOBIp»: «IOMOBIEHICTH
3 03HAKaMHM [IUBUILHOTO MIPABOYMHY, SKa BHHUKAE MK YOJIOBIKOM Ta
JIPYXHUHOIO, OaThKaMH Ta IIThbMH, WICHAMH POAWHH, SIKi CTAIOTh OJI-
HOYAaCHO K Ccy0’€KTaMu CIMEHHMX, TaK 1 HUBUILHHX IPaBOBIIHO-
cuH». HaykoBIli, sIKi BUBYAIOT 1€ MOHSTTS, CTBEP/DKYIOTh, III0 CaMe
Take TIAyMadeHHS Mae 3aCTOCOBYBATHUCH Y 3arallbHO-IPABOBOMY
CIIOBHUKY SIK JUIS TIOSICHEHHSI TepMiHa «CIMEHHO-TIPaBOBHM AOT0-
Bip», TaK i JUI MOSICHEHHS TEPMIHY «CiMEWHO-TIpaBoOBa JIOMOBIIE-
HICTB», HE PO3MEKOBYIOUH 1li KaTeropii.

Oco06arBOCT1 CBOEPIAHOCTI 3aC00IB peTyIIOBaHHs MPABOBUX Bi-
JHOCHH y CiMeiHil cdepi MatoTh OyTH po3riaHyTi 3 0oky CimeitHo-
TO KOJEKCY Ta CiMeiHO-paBoBUX akTiB. CiMeHHO-NIPaBOBHH J10TO-
Bip — 1€ JOroBipHa KOHCTPYKIis, sika HaOyBae crenupiqvHoro
XapakTepy Il BIUIMBOM TEBHUX CIMEHHUX IMPaBOBIIHOCHH, 1 Taki
BITHOCUHU MalOTh OyTH JOCIIPKEHI CIMEHHHMM 3aKOHOJIABCTBOM
y cydacHii ~ Ykpaini. [linTBep/pKeHHsIM 1BOTO €  JyMKa
3. B. PoMOBCBKOI, aBTOPKM HayKOBO-IPAKTHUYHOI'O KOMEHTaps
no CiMeliHOro KoJIekCcy YKpaiHu, sika MiIKPECIToe, M0 3aJIeXKHO Bij
rajysi mpaea, J€ 3aCTOCOBYEThCS JOTOBipHa KOHCTPYKIIis, (hopMy-
10ThCS i 0OCOOMMBOCTI, XapaKTepHi PUCH, IO CTAHOBUTUMYTH MPE.-
MeT mie€i ramysi [2, ¢. 10-16].

[Moromxkyemocs Takox i3 mpodecopkoto 1. B. XKuniakoBoro cro-
COBHO TOT0, IO ICHYBaJIO i JIOCi iCHY€ HEBUpIIlIEHE MUTAHHS MO0
PO3POOKH Cy4acHOI TEOpEeTHYHOi KOHIIEMIii CIMEHHOro IOroBOpY,
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SKe Ma€ CIPsIMOBYBAaTHCh Ha CTBOPEHHS 3arajbHOI Teopii 10roBopy
B ciMeifHoOMy TipaBi. Taka HEoOXigHICTh Y 3aKOHOJIAaBYOMY BH3HaHHI
3aCTOCYBaHHSI JIOTOBIPHOI KOHCTPYKLil B PI3HHX Tramy3sx IpaBa
1 30kpeMa B ciMeliHOMY TIpaBi Oyiia 3yMOBII€Ha PO3BUTKOM MOJIOJO1
JiepiKaBU, OCKUIBKH MpoOieMaM JO0TrOBIpHOIO peryaroBaHHs CiMeii-
HUX BIJHOCHH Ta OCOOJHMBOCTSM OKPEMHX HEMaHHOBUX CIMEHHHUX
BIJTHOCHH MPUJIIISUIA HEJOCTATHIO yBary sk 3 OOKY HayKOBI[iB, TaKk
13 00Ky nepxasu [3, ¢. 206-210].

VY 3B’s3Ky 3 UMM (HaKTUYHO BIEpILIE B iCTOPil PO3BUTKY BITUM3-
HSIHOTO CIMEHHOI0 3aKOHOJIaBCTBA 3aKOHOMABII JIOMYCTHIIN JIOTOBI-
pHE pEeryJoBaHHS CIMEHHUX BIAHOCHH, yxBanuBimu CiMeHHUN KO-
Jnekc YkpaiHu, 10 HaOyB YHMHHOCTi, 1 3aBISKH SKOMY 3acaju
JMCIIO3UTUBHOTO PEryliOBaHHS CIMEHHHMX BIIHOCHMH MiX UICHAMH
ciM’i Ta poIMYaM¥ MUIIXOM YKIAJAEHHs JOTOBOPY OTPHUMANN CBOE
3aKOHO/IaBYE 3aKPiIICHHS.

Sk HacmiIoK MOmyJspu3allii JOrOBIPHOTO PEryJIOBaHHS CYC-
MUIBHUX BIHOCWH, IO MOMIMPUIIOCS B YCiX cdepax JIHOJICHKOro
KUTTSI, TIOCTaJla HarajibHa MOTpeda JOCHIAUTH XapaKTepHI PHUCH
i 0COONMBOCTI AOTOBOPIB y KOXKHIN ramy3i npaBa. 3 MOMEHTY yXBa-
nerHst CiMeitHOTO KOJIeKCy YKpaiHu BUHUKIIA HEOOXIHICTD IUTICHO
BHBYUTH W JIOCHIJIUTH HUHIIIHIA CTaH 1 MEPCIEKTUBH CIMEHHO-
MPaBOBHUX JIOTOBOPiB, PO3KPUTU OLTBII TTMOOKY CYTHICTH MOHSTTS
CIMEHHOrO JOroBOpY Ta 3’SCyBaTH BIUIMB JOKTPUHH CIMEHHOI0O
MpaBa Ha PI3HUX PiBHIX MPABOTBOPEHHS 1 MPaBO3aCTOCYBAHHS.

Vuena 3. B. PomoBchka 3po0uiia BaroMuii BHECOK Y PO3BHTOK
MPaBOBOi JOKTPUHU CIMEHHOTrO MpaBa Ta mpolecy Koaudikamii ci-
MeIHOro 3aKOHOIaBCcTBA. BoHa mpoBena jociimkeHHs i copmyBa-
Jla TEPMIHOJIOTIYHUH CIIOBHHMK, & TaKOX BJAJI0 miarpumaina chepu
pEryJIIoBaHHS OCOOMCTHX HEMaifHOBHUX BiJHOCHH, MPOLEAYPH PO3i-
pPBaHHS LUTIO0Y 3a YYacTIO CyIOBOTO MPOIECY, BU3HAHHS MPHPOJI-
HUX TpaB Ha 0aThKIBCTBO Ta MATEPHHCTBO I MpaB BIACHOCTI AiTeH
Ha MaifHo, MpU3HaYeHe JUII IXHLOro Po3BUTKY. KpiMm Toro, BoHa po3-
pi3HHIIa TEpMiHM «CIMEHHO-IIpaBOBa JIOMOBIICHICTB)» Ta «CiMEHHO-
MPaBOBHH JIOTOBIp», MOSCHIOIOYH, MI0 OOMABAa TEPMIHM HE MOXKHA
OTOTOXKHIOBATH 3 OYAEHHOIO 3roJIof0 cTopiH. Lle o6rpyHTOBaHO THM,
0 CEpPHO3HMIA JOTOBIp YKJIaJaloTh MDK Cy0’€KTamMH CIMEHHO-
MPaBOBOT'O JIOT'OBOPY, [0 CTOCYETHCS BUHUKHEHHS, 3MiHH a00 MpH-
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MAHEHHS OCOOMCTUX HEMalHOBMX 1 MaWHOBHX CIMEHHUX mpaB
Ta 000B’3KiB. Binbml feranbHe po3MexyBaHHs i€l TEpPMiHONOTriI
MOJKHA 3HalTH y CIielliabHil JitepaTypi [4, c. 38—45].

Posron O. B., aBTopka monorpadii «JloroBopu B ciMeiHOMY
MpaBi», MOCTiKyBaia MUTAHHS BXKE CTOCOBHO Je(diHilii TepMiHIiB
«IOTOBIp y CiMEHHOMY TpaBi», MO YKIAJAETbCA MDK (Qi3HUHUMH
ocobaMu, sKi TIOB’s3aHi NUTFOOOM a00 POJAMHHHMMHU 3B’SI3KaMH,
Ta «CIMEHHO-TIPaBOBUI JIOTOBIp», JIe¢ CTOPOHHU JIOTOBOPY IIOB’s3aHi
BUHUKHEHHSM, 3MiHOIO a00 MPUMTMHEHHSM OCOOMCTICHUX HeMalHO-
BHX Ta/a00 MaifHOBUX TpaB 1 000B’sI3KIB, BU3HAYCHUX 3aKOHOJIABCT-
BOM [5, ¢. 14-16]. Takum unHOM, aBTOpPKaA JOCIIHIIA Ta AIAIUIA JIO
BH3HAUCHHS JICCATKIB O3HAK CIMEHHOTO-ITPaBOBOIO J0T'0BOPY, Cepesl
SKHX BKa3aHo, IO JIOTOBip Ma€ OCOOMCTICHHI Oe30IIaTHUH Xapak-
Tep, 0coOIMBH Cy0’€KTHHH CKJall JIOrOBOPY, HEOOXiJHICTH HasiB-
HOCTi JJ03BOIIiB, TIOTNIEPETHBOI 3T0JIM Ha YKJIaJIeHHs IOTOBOPY, BCTa-
HOBJICHHS TEPMIiHIB TPUBAIOCTi, HEAOMYCTUMICTh Yy 3B 3Ky
3 YKJIQJaHHSAM JIOTOBOPY MOTIpIIEHHS] YMOB MaifHOBOT'O CTaHOBHIIA
CTOpIH JIOTOBOPY; TaKHWi JOTOBIp Ma€ yKIaJaTHCS 3 METOI0 Bpery-
JIIOBAHHS CIMEHHO-TIPABOBOTO CIIOPY, JIMIIE B KPaHHBOMY BHIAIKY
13 3aTy4EHHSIM Cyly, OCKUIBKA Ma€ CIIPHATH BUHUKHEHHIO JIOTOBIp-
HOT'O BpETYJIOBaHHs CIMEHHHMX BiJHOCHH, a HE YTBOPEHHIO MPaBoO-
BigHOCHH [6, ¢. 136—140].

Buxopsun 3 poro, IOCTaao0 MUTAHHS CTOCOBHO TOTO, YA MOXKHA
BBaXXaTH CIMEHHO-TIPABOBHIA JIOTOBIp MPUBATHONPABOBUM, OCKLIBKH
BiH YKJIQIa€ThCs MK Cy0’€KTaMH CIMEHHHX BiIHOCHH 3 METOIO Bpe-
T'YJIIOBaHHSI CTOCYHKIB, 32CHOBaHHMX Ha HUIIO01, pOAMHHOCTI, YCHHO-
BJICHHI ¥ THX, SIKI BUHUKAIOTh YHACHIJIOK CTBOPEHHs a00 po3majy
ciM’i. CTBepIDKYIOUH, 110 JOTOBIp € MPUBATHUM, MAEMO KOHKPETH-
3yBaTH Cy0’€KTIB JJOTOBOPY, YYACHHKIB YpEryJtoBaHHS CIMEHHUX
BIJTHOCHH IIUIIXOM YKJIaJaHHS AOTOBOPY, SIKUMH € BHKIIOYHO (i3u-
YHi OCOOM, IO BUYMHSIIOTH MPaBOMIpHI BONBOBI Aii, cCIpsSMoBaHi
Ha HaOyTTs, 3MiHYy YW NPHINWHEHHS MaHHOBMX OCOOMCTICHHUX abo
HEeMaifHOBUX mpaB Ta 000B’s3KiB [7, ¢. 95-97].

OnvH 3 BaXJIMBHX aCIEKTiB CIMEHHO-IIPABOBOT'O JIOTOBOPY IO-
JIiTa€ B TOMY, II0 BiH Mae OCOOMCTiCHO-IOBipumii xapaktep. Lle
O3HayYae, 110 CTOPOHH JIOTOBOPY HE MOXKYTh IIepelaBaTH BUKOHAHHS
CBOIX 3000B’s13aHb TPETIM 0coOaM abo 3MIHIOBATH OCi0, 3a3HAYCHUX
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y noroeopi. Taka ymMoBa € HEOOXITHOO JUIsl BPETY/IFOBaHHS CiMeii-
HUX MPABOBIIHOCHH, OCKUIbKH 3aJICKHO BiJl XapaKTepy IUX BiJIHO-
CHH MOYK€ BUHHMKATH TOoTpeda B 0COOUCTIi B3aeMOii Ta JOBipi Mik
CTOpOHaMH.

BucnoBku. [lizcymoByO4YH, MOKEMO CTBEPIKYBATH, 1110 B CY-
yacHill YkpaiHi nutanHs y cdepi ciMeiHOro 3aKoHO/aBCTBa Ta Ci-
MEHHO-TTPaBOBUX JIOTOBOPIB HAOYy/IM 3HAYHOI YBaru 3 OOKy HayKOB-
[iB, BUKJIMKABIIM TOCTPY 3alliKaBIEHICTh JOKTPHUHOIO CYy4YacHOTO
ciMEeHOro mpaBa, 30KpeMa TepMiHaMH «CiMEHHO-TpaBOBUN AOT0-
Bip», «CIMEHHO-IIpaBOBa TOMOBJICHICTBY, & TAKOXK OCOOIMBOCTSIMH
3a3HaYeHUX MOHSATH, 1X CMUIBHUMHU W BIIMIHHUMHU pucaMu. CIekTp
JOCHIJDKeHb y 1l Tainy3i HaOyBae Bce OUIhIIMX MacmTaliB, 1 BCe
OuIbllle HAYKOBI[IB MPAarHYTh KOHKPETHU3YBATH TEPMIHU «IOTOBIp»,
«CIMEWHO-TTPaBOBUI IOTOBIp», «CIMEHHO-TIPaBOBa JIOMOBIICHICTHY
Ta OKPECIUTH YiTKI MEeXi BUKOPHCTaHHS M JOPEYHICTh 3aCTOCYBaH-
HS1 TOTO UM 1HIIOTO TIOHSTTS.

OTxe, MaEMO 3a3HAYUTH, 1110 TEPMiH «CIMEHHO-IIPaBOBUIL JIOT0-
Bip» y ramy3i CiMEHHOro mpaBa Ma€ TPAaKTyBaTHUCh SK IPUBATHO
MPaBOBHIA JOTOBIP, 1110 BUHUKAE BHACIIIOK MPABOBIJIHOCHH CTOCOB-
HO BCTaHOBJIEHHS, 3MiHM a00 TPHUIIMHEHHS CIMEHHMX MpaB
1 000B’A3KiB WieHIB CiM’i, KoM cy0’€KTaMu TaKUX BITHOCHH MalOTh
Oytu QizuuHi ocobu, siki Ge3mocepeHbO MOB’ A3aHI CIMEHHUMU Bifl-
HOCHHAaMU, TOOTO II€ JAPYKUHA, YOJIOBIK, JIITH.

Po3BUTOK MOIOAOI ZepKaBH CIpUSE PO3MIHUPEHHIO HAYKOBHX
0a3 y ciMeifHOMY TpaBi, aje BCe IIe JI0 ChOrOJIHI ICHYE BEJIHMKa Kijlb-
KICTh HEIOJIKIB SK MIOJ0 TEPMIHONOriI, Tak i yHipikoBaHUX Gopm
JIOTOBOPIB, a HEJOCI/PKEHUX TEM y 3a3HAYeHIN raiys3i mpasa 3aJii-
IIAETHCS YMMaJa KUIbKICTh, 110 MOTPeOyEe YMMao yBard Ta MmpaBo-
BOI peryJsinii ciMeHUX BIAHOCHH.

CydacHuii cTaH BITYM3HSHOTO 1 3apyOiKHOIO 3aKOHOJABCTBA Jie-
MOHCTpY€E JOBOJII YiTKE BHLICHHS CiMEHHO-IIPaBOBUX JOrOBOPIiB (Ci-
MEWHO-TIPaBOBHX JOTOBIPHUX 3000B’SI3aHb) Yy CHCTEMi JIOrOBIPHOTO
npaBa Ykpainu. JlochipkyBaHui iHCTUTYT CiMEHHO-TIPABOBUX JOTOBO-
piB OTpHMAaB 3aKOHOJIaBYE 3aKPIIICHHS JHIe 3 yXxBaneHHsM CiMeitHo-
IO KOJCKCY YKpaiHu, a «3aKOHOJIaBY4a HOBHM3HA» CUCTEMU CIMEHHO-
MPABOBHX JIOTOBOPIB 3aJIMIIAETHCS HEOCTATHHO JOCHTIPKEHUM MTUTaH-
HSIM Y HayIli HIMBLIBHOTO Ta CIMEHHOTO IpaBa YKpaiHH.
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Cain 3ayBaXkHTH, IO 327151 BU3HAYEHHS MPAaBOBOI MPUPOIH Ci-
MEHHO-TTPaBOBOTO JIOTOBOPY CJiJl BPaxOBYBaTH CIENH(DiKy TOrOBO-
Py Ta BiJHOCHH, MiJ BILUTUBOM SIKMX BiH (opmyeTbes. Takum Heno-
mikom y CimeiiHoMy mnpaBi YKpaiHH € BIICYTHICTh LJTICHOTO
PO3YMIHHSI CYTHOCTI MOHSITTS CIMEHHOIO JOTOBOpPY y 3B’SI3KY 3 He-
JIOCTATHICTIO JOCTIPKEHb Ta BIJICYTHICTIO JOCKOHAJIMX, aJarToBa-
HUX JI0 NIEBHOI Tally31 IpaBa TEopiil 11010 CIMEHHO-PaBOBUX JIOT0-
BOpiB. YHACIiIOK 1bOro ()parMeHTapHEe peryJIroBaHHS JIOTOBOPIB
CTaJO0 HEAOCTAaTHIM Jisi OOTPYHTYBaHHs pillleHb, i BUHHMKIA HEOO-
XIIHICTh Y pPEryJlOBaHHI CIMEHHO-IIPABOBOI'O JIOTOBOPY KOHKpPET-
HOIO Tay33io mpasa, a came CiMeifHUM MpaBoOM, 3aKOHOAABUUM J0-
KyMeHTOM sikoro ctaB CiMeiHuH Kojeke YKpaiHu.

JlokTpuHa ciMeiHOro npaBa YKpaiHH Ma€ MOCiIaTH 3Ha4YHE Mi-
cue y ¢popMyBaHHI CiIMEHHO-IPaBOBOT MOJITUKK Cy4acHOi YKpaiHH.
3aBAaHHAM SKOI MalOTh CTaTH HacamIlepell IHTerpallis 3aKOHO/IaB-
CTBa, Cy0’€KTIB MPaBO3aCTOCYBAaHHS Ta IHTEPEC YYCHHX y Taiy3i
CIMEHHOTrO IpaBa, CIPAMOBAaHUI Ha PO3POOJICHHS, YIOCKOHAJICHHS
Ta BBEACHHS B Aif0 e(DEKTUBHUX MEXaHi3MIB PETYIIOBAHHS 1 BIUIMBY
3aKOHO/IaBCTBA B CIMEHHO-IIPaBOBHMX BiIHOCHHAX.
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SIGNIFICANCE OF CONTRACTS CONCLUSION FOR
THE REGULATION OF FAMILY LEGAL RELATIONS

This article addresses to topical issues of family law contracts, their features
and the necessity of their application in modern life. Currently, in order to regulate
family legal relations in Ukraine, there are no single, unified constructions of
contracts and mechanisms for their application, which undoubtedly complicates the
resolution of one or another issue related to the regulation of family relations. This
problem is due to its legal nature and has an insufficient number of scientific works
in this field, and is also distinguished by its ambiguity and versatility of application.
The purpose of the article is to determine the key aspects of the creation of the
contract, the characteristic features and peculiarities of the subject composition
inherent in family law contracts in developed modern countries. Family relations,
personal non-property and property legal relations are analyzed. A conclusion was
made regarding the need to develop unified mechanisms for solving issues that
arise as a result of marriage, adoption of children, adoption of guardianship and
other social and legal relations in order to simplify and speed up the conduct of
these procedures, as well as to establish their implementation mechanism in
accordance with modernity.

The relevance of the research is proven by the variety of cases and the
complicated process of regulating family legal relations in legislation, the lack of a
sufficient number of scientific works in the specified field. Through qualitative
analysis and systematization of the materials of scientific works of scientists in the
field of family law. The article made conclusions about the terminology and key
characteristics of the contract in the field of family law, such as: equality, property
independence, the signs of the subject composition of family contracts, the
obligation to observe the moral principles of society and the requirements of state
legislation. The unified term "family law contract” is proposed, as well as the signs
indicating the difference between the terms and the expediency of using one or
another interpretation of the term in modern scientific literature and legislative
documents related to family law.

Key words: family legal relations, family law contract, family law agreement,
family law doctrine, family law.
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OKPEMI IIUTAHHS 1IIOJIO PEOGOPMYBAHHS
CHUCTEMHU YCTAHOB BUKOHAHHSI IOKAPAHb
B YKPAIHI

Y cmammi asmopamu posensinyma cucmema ycmanos 6UKOHAHHA NOKAPAHb
ma it CK1adosi eemMenmu, 8UHAYeHl OCHOGHI AKMyanbHi Hanpsmu it peghpopmyear-
HA: 3aMIHUMU NOKAPAHHA Y BUOT apeuwimy WisXoM 68e0eHHs 3aMiCmb Hb02O NOKa-
pauHs Yy 6udi no30asnieHHs 80Ni; 3aAMIHUMU NOKAPAHHA Y GUOI 0OMEJCEHHS 60
WSXOM 11020 3aMIHU NPOOAYIIHUM HA2TISIOOM 3 0008 SI3KOBUM 3ATYYEHHAM 00 CYC-
NIIbHO KOPUCHOI npayi; 86edeHHs npodayitiHo2o Haensidy 3a 0coOamu, YMOGHO-
00CMpPOK0BO 36iNbHEHUMU 3 MICYb NO30aBNeHHs 80Ni; NepeoONIAOHAHHA YCAHO8
BUKOHAHHS NOKAPAHb 3 YPAXYBAHHAM CYUACHUX NIOX00I8 00 IHIICEHEPHO-MEXHIUHUX
3ac00i8 0XOpOHU Ma HA2AY;, CMEOPEHHs. CYYACHO20 NIOX00y 00 Cnpasu 3anooi-
2AaHHs BYUHEHHS NPABONOPYIULEHb NEPCOHANIOM YCIMAHO8 BUKOHAHHS NOKAPAHD.

Knrouoei cnosa: noxapanns, 3anobicanms, ycmanosa GUKOHAHHA NOKAPAHb, 3AC)-
0oiceHi, NEPCOHAN, NPOOAYIIHULL HAZTIAO, YMOBHO-OOCHIPOKOBE 36LIbHEHHS, apeuin, 00-
MeCeHHsL 801I, MAbOpU O MPUMAHHSL GIlICHKOBONONOHEHUX, BIlICbKOBONOIOHEHI.

[ocTranoBka mpo6Jsemu. Ha cyyacHoMy erarii po3BUTKY Haloi
KpaiHH TOCTPO CTOITh MUTaHHS peOPMYyBaHHS YCTaHOB BUKOHAHHS
MOKapaHb, BPAXOBYIOUH CBITOBY NPaKTUKY MiSUTBHOCTI MEHITEeHIap-
HUX ycraHoB. Cucrema, sika HUHI iCHY€E, YK€ HE B 3M031 BUKOHATH
BCi BUMOTH, SIKi BUCYBAIOTBbCS 0 MiSUIBHOCTI YCTAHOB BHUKOHAHHS
MOKapaHb 3 BUIPABJICHHS Ta pecolianizalii 3acy/DKeHUX, Mpo Ie
CBIJIYUTH BUCOKUH PIBEHb IMOCTIICHITEHI[IapHOTO peruanuBy. OCHOB-
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Ha Maca 3aCy/PKeHHX BiIOyBae MOKapaHHS y BU/I 1030aBJIeHHS BOIi
He BIleplIe, BKe He KaKy4YH IPO KaTeropito, ska mepel IuM Binoy-
BaJia MOKapaHHs, HE TOB’s3aHi 3 M030aBJICHHSAM BOJIi, Ta sKa Oyna
3BUTbHEHA BiJ BiIOYBaHHS MOKapaHb 3 BUIPOOYBaHHSIM.

BumesasHauena cutyailis Bumarae Bij Jlep:kaBHOI KpUMiHAJIb-
HO-BHKOHABYOI CITY)KOM MOCHJICHHS JISUTBHOCTI 110710 ped)opMyBaH-
HSl CHCTEMHU yCTaHOB BUKOHAHHS MOKapaHb Ta OKPEMHX IHCTHUTYTIB
KPUMIHAJIBHOTO MpaBa.

AHaJji3 ocTtanHix gociimkensb i myouikamiii. [IpoGiema Hayko-
BOi po3po0OKH pehopMyBaHHS CUCTEMH OPraHiB i YCTAaHOB BUKOHAHHS
MOKapaHb OyJia MPEAMETOM JOCTI/PKEHHS TAKUX BITYM3HSIHUX YUYCHHX,
sk K. A. AstyxoB, O.M. bannypka, I.I. boratupros, I. B. bomnap,
A. O.Tanaii, T.A. denucosa, O. M. [Ixyxa, O.I. Kono, I O. Koo,
I. M. Kormotys, O. L Kicnog, O. B. JIuconen, O. M. Jliteinos, B. I'. [1aB-
noB, M. C. [Ty3upsos, A. I'. [leperynos, A. B. CaBuenko, A. X. Cremna-
HioK, A. A. Tkauenko, M. I. XaBponrok, C.B. Lapiok, O. O. lkyTa,
O. C. fABopceka, [, B. Arynos, 1. C. SIkoBenp Ta iH. Haromicte cran
CHCTEMH YCTaHOB BHKOHAHHS MOKapaHb YKpaiHW, YMOB TPUMaHHS
3aCy/DKEHHX, YB’SI3HEHHX Ta BiiCBKOBOIOJIOHEHUX MOTpeOye mepe-
OCMUCJICHHSI BUKOHAHHSI TaKMX 3aBJaHb, SIK BUMPABJICHHS Ta PECO-
miamizalis i 3 MPaKTUYHOT, 1 3 HAYKOBOI TOYOK 30DYy.

MeTor0 cTATTi € BUCBITICHHS OKPEMHUX IMUTaHb IIOA0 pedop-
MYBaHHS CHCTEMH YCTaHOB BUKOHAHHS MOKapaHb B YKpaiHi.

Buknan ocuoBHoro marepiany. Cucrema ycTaHOB BUKOHAHHS
nokapanb, 3rigHo 3i cT. 11 KpuMiHaIbHO-BUKOHABYOI'O0 KOIEKCY
YKpaiHu CKIaJaeThCs 3 apeIITHUX JIOMIB, CIIUUX 130JI5TOPIB, CIie-
iaJIbHO-BUXOBHHUX YCTaHOB (BUXOBHUX KOJOHIH) Ta KpUMiHAJILHO-
BUKOHABUMX YCTaHOB, IIO MOJUISIOTHCS Ha YCTaHOBH BiJKPHTOTO
TUNy (BUNpaBHI LEHTPH, SKi BUKOHYIOTh MOKapaHHA y BHAI oOMe-
JKEHHS BOJIi) Ta 3aKPUTOTO THUITY (BUIPaBHI KOJOHII, sIKi BUKOHYIOTb
MOKapaHHs y BU1 11030aBIEeHHs BOJIi Ha MEBHHUI CTPOK Ta JIOBIYHOTO
1o30aBJieHHs BoJIi). CBOEIO Uepror BUIIPABHI KOJIOHIT MOIUISIOTHCS
HA BHIPaBHI KOJIOHIT MiHIMAIBHOTO (3 TOJErmIeHUMH YMOBaMH
TpUMaHHS Ta i3 3araJlbHUIMA yMOBaMH TpPHUMAaHHS), CEPEAHBOTO
Ta MaKCUMaJILHOTO piBHA Oe3meku [1]. [Ipore ciix 3a3HauuTH, 1110
caMa CHCTEeMa yCTaHOB BHKOHAHHs MOKapaHb JlepkaBHOI KpuMi-
HaJbHO-BUKOHABUOI CIYKOM YKpaiHM 3HA4YHO OLIBII CTPYKTypOBa-
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Ha, Ma€ EJIIEMEHTH, SIKi BU3HAYEH] B iHIMX cTaTTsax KpumiHaibHO-
BUKOHABUOT'O KOJIEKCY Ta B IHIIMX HOPMATHBHO-TIPABOBUX AaKTaXx.
PosrisiHemo ii geTansHO 3 ypaxyBaHHSM BHMOT IIOAO PO3AUIBHOTO
TPUMaHHsI PI3HUX KATEropii 3acyJKEHHX Ta OCi0, CTOCOBHO SIKHUX
00paHo 3amoOiKHMN 3aXifl y BUAI TPUMaHHS MiJ BApPTOIO, 1X KPHMi-
HaJbHOI aKTUBHOCTI, BiKY TOIIIO.

ApemrtHi fomu. Lg kateropist yctaHOB BUKOHAHHS TIOKApaHb, K
MOKAa3ye MPaKTHKa, YTBOPIOETHCS IPU BUIIPABHUX KOJIOHIAX Ta CIif-
YUX 130J5TOpaxX, i B HUX YTPUMYIOTbCS (3 ypaxyBaHHSIM BHMOT
JI0 PO3JIIBHOTO TPUMAaHHsI) 3aCy/PKEHI JI0 apeluTy Ha CTPOK Bija Of-
HOTO JI0 IIECTHU MICSIIB (HEOBHOMITHI — Bix 15 10 45 1id).

CreniajbHi BUXOBHI YCTaHOBH BHKOHYIOTH TOKapaHHS y BHI
nmo30aBiIeHHs BOJIi Ha MeBHUI cTpok. [Jo Takoro BUay ycTaHOB Ha-
MPaBJIIOThCS 0COOM, IKMM HE BUIIOBHMIIOCS 18 pokiB, mpore 3 Me-
TOK) 3aKPIIUICHHS PE3YJIbTATIB BUIIPABJICHHS 1 3aKiHUYCHHS 3aralib-
HOOCBITHBOTO Ta MNpo(eciiHO-TEXHIYHOTO HABYaHHS 32 MEBHHUX
YMOB Y HUX MOXKYTh YTPUMYBATHCS 3aCy/KeH1 10 22 POKiB.

Hacrynmuum eneMeHTOM CHUCTEMH € CIiI4i 130JISITOpPH, B SIKHX
YTPUMYIOThCSL OCOOH, IIOAO SKUX OOpaHO 3amoOLKHHUN 3axin y BHII
TPUMAaHHS Iijl BAPTOI, TPAH3UTHO MEPECUIILHI TOIIO. TakoX 1el BUIT
YCTaHOB BHKOHYE TIOKapaHHS y BHII 1M030aBJICHHS BOMI Ui OCIO, SIKi
3aNMILeH] 471 poOiT 3 TOCIOAAPCHKOr0 OOCTYTOBYBaHHS YCTaHOB.

Haii0inpin BaroMuM eeMeHTOM y CHUCTEeMi YCTaHOB BUKOHAHHS I10-
KapaHb JleprkaBHOI KpUMIHATBHO-BUKOHABYOI CITY’KOM € BHIPaBHI KOJO-
Hil, K1 HOAUISIOTHCS HA KUTbKA MiBHIIB. PO3IIIsHEMO iX OUTBII AETAIBHO.

BunpaBai konoHii MiHIMaTbHOTO PiBHS OE3MEKH 3 MOJErTeHUMU
YMOBaMH TPHUMAaHHS TOAUISIOTHCS HA KOJIOHII, 16 YTPUMYIOTBCS H0-
JIOBIKH, Ta KOJIOHII, Ie YTPUMYIOThCS JKiHKH, SIKi 3aCyIDKEH1 BIepIie
70 1030aBJICHHsT BOMI 3a KPUMiHaJbHI TPAaBOMOPYLICHHs, BUYMHEHI
3 HEOOEPEKHOCTI, W HETSHKKI 3JI0YMHHU, a TAKOXK OCOOH, TIepeBellcHI
3 KOJIOHIM MiHIMaJbHOIO PIBHSI O€3MeKH i3 3aralbHUMU YMOBaMH
TPUMaHHS 1 KOJIOHIH cepelHbOro piBHA Oe3MeKH B MOPSAKY, mependa-
yeHoMy KprMiHaNbHO-BHKOHABYMM KOJIeKcoM Y kpainu [1].

BunpaBHi ko10HiT MiHIManbHOTO piBHS O€3MEKH i3 3aralbHUMHU
YMOBaMH TPUMaHHS TOAUISIOTHCS Ha BUIPABHI KOJOHII AN TpH-
MaHHS YOJIOBIKIB Ta BUITPaBHi KOJIOHII AJIsl TPUMaHHS KiHOK. Y BU-
MPaBHUX KOJIOHISIX AJISl TPUMaHHS YOJIOBIKIB yTPUMYIOTHCS OCOOH
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YOJIOBIUOI cTaTi, AKi BHepIIe 3acy/keHi 0 Mo30aBieHHS BOIi
3a HETSXKKI 3JI0YHHHU.

VY BUIPaBHUX KOJIOHISX JJIsl TPUMAHHS JKIHOK YTPUMYIOTHCSI 3aCy-
JUKEHI, SIK1 BUMHWIN 3JIOYUHU HEBETUKOI TSHKKOCTI, TSHKKI Ta 0COOIMBO
TsDKKI. Taxi BUMpaBHI KOJIOHIT MOJUISIOTHECS HA KOJIOHII, JIe yTPUMYIOTh-
Cs1 JKIHKH, $SIKi BIIEpIIe BiIOYBAIOTh ITOKapaHHs y BHIi M030aBJICHHSI BOTI,
Ta BUIPaBHI KOJIOHI, Ie yTPUMYIOTHCSI OCOOH JKIHOYOT CTaTi, SIKI paHilie
BXKE BiIOYyBaJM MOKapaHHs, a TAKOXK 3aCy/PKEHi, epeBeeH] 3 BUXOBHHX
KOJIOHIH ITPY JIOCSATHEHH]1 HUMH TIEBHOTO BIKY.

BumnpaBHi KonoHii cepeaHbOro piBHS Oe€3meKH MOAUISIOTHCS
3 ypaxyBaHHSIM CTaTi Ha KOJIOHII /Uil TPMMaHHS YOJIOBIKIB Ta KOJIO-
Hil, Ie yTPUMYIOTbCS JKIHKH.

VY BUIIPaBHUX KOJOHISIX JJIsl TPUMaHH )KiHOK BUKOHYETBCS T10-
KapaHHs Y BHJII JJOBIYHOTO TI030aBJICHHS BOJIi, @ TAKOXK YTPUMYIOTb
3aCy/DKEHHX, SIKHM CMepTHa Kapa Oyja 3aMiHeHa Ha TOKapaHHS
y BUJII JIOBIYHOTO 11030aBJICHHS BOJIL.

BunpaBHi KoJIoHII cepemHbOro piBHS O€3MeKH Uil TPUMAaHHS
YOJIOBIKIB MOAUISIOTHCS HA /IBa BUAW 3 YpaxyBaHHSM CTYICHS TSK-
KOCTi BYUNMHEHOT'O KPUMiHAIBHOTO PaBOIMOPYIIECHHSI Ta ONEpeaHbOT
3JI0YMHHOI AiSTIBHOCTI. A caMe JUIsi TPUMaHHS 3aCy/KEHUX YOJOBi-
KiB, sIKi paHille peaJbHO BiI0YBaIM MOKapaHHs y BUAI 030aBICHHS
BOJIi, @ HE OYJM 3aCy/KEHI JI0 I[bOr0 BUJY MOKapaHHSI; YOJIOBIKH,
3acy/KeH1 32 BUMHEHHS! YMHUCHOT'O HETSHKKOTO KPUMIHAIBHOTO Tpa-
BOIOPYIICHHS B TIepio BifOyBaHHS MOKapaHHs y BUAI 030aBICHHS
BOJIi; a TaKOXX 3acCy/PKEHi, mepeBefieHi 3 KOJIOHIH MaKCHMajbHOTO
piBHS Oe3neku (3MiHA YMOB TPHUMAaHHS 3 ypaxyBaHHSIM IOBEIIHKH
3aCy/KEHUX). Y BHIIPABHUX KOJIOHISIX CEPEIHBOrO PiBHS OE3MEKH
HILIOTO BUJY YTPUMYIOTHCS YOJOBIKHM, BIEpIIe 3aCy/KeHi A0 MO03-
OaBJICHHS BOJII 32 TSHKKI Ta OCOOJIMBO TSXKKI 3JI0YHMHH [2, ¢. 138].

BumnpaBHi KOJOHI MaKCHUMaJIbHOTO PiBHsI O€3MEeKH MOXXHA YMOBHO
MOAUTMTA Ha BUIPABHI KOJNOHII, JIe¢ YTPUMYIOTBCS 3acyipKeHi
y 3BUYAHHUX KWIMX [IPUMILIEHHSX, 1 TaKi, Ie YTPUMYIOThCS 3aCyKeH1
B TpuMileHHAX kamepHoro Tumy. Crarrs 140 Kpuminanbho-
BUKOHABYOTO KOJECKCY YKpaiHM 4iTKO BKa3zye, SKy KaTeropiro
Jie yTpUMYIoTh [1].

Hocnixyioun 3a3HavueHe MUTaHHs, CIiJ] BKa3aTH, 10 TaKOX €
YCTaHOBH, B AKHX (PYHKIIOHYIOTH CIIelliali3oBaHi JIikapHi (3 pi3HU-
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MU PIBHAMH O€3IEKH), YCTAaHOBH, 1€ YTPUMYIOTbCS KOJIMIIHI CIiB-
POOITHUKHM TPaBOOXOPOHHHX OpraHiB TOwIO [3].

3anuIuimcs 1o3a yBarorw 3akoHoJaBIs (He mponucaHi B 3ako-
Hi Ykpaiaun «[Ipo [lepkaBHy KpHMiHAJIbHO-BUKOHABUY CITYKOY»
Ta B KpuMiHaJIbHO-BUKOHABYOMY KOJEKCi YKpaiHu) nomidyHkiio-
HaJbHI YCTaHOBM BUKOHAHHS TOKapaHb, siKi 00 €IHYIOTh (QyHKIil
CIIIYMX 130JIATOPIB Ta BUIPABHHUX KOJIOHIH MaKCHMAaJbHOTO PiBHA
Oe3leky, B AKX YTPUMYIOTBCS 3aCyJKEH1 10 MOKapaHHs Y BUI 10-
30aBJICHHsI BOJNI HA MIEBHUH CTPOK Ta JOBIYHOrO M030aBJICHHS BOII
B MIPUMIILIEHHAX KaMepHOro Ty [4].

JlowinpHO 3a3HaYUTH, IO Ha TelepinHiid yac B YkpaiHi B ycra-
HOBaxX BUKOHaHHS NOKapaHb YTPUMYIOTHCS TAKOX BiHCHKOBOIOJIO-
HEH1 J10 1X HamnpaBJieHHs JI0 TaOOPiB IS BiliCHKOBOIIOJIOHEHUX, SIKi
CTBOpeHi Ha 0a3l KOJMIIHIX BUIMpPaBHUX KomoHid. [IpakTuka yTpu-
MaHHS ITi€1 KaTeropii BUKJIMKAE TaAKOX MUTAHHS 1I070 HEOOX1IHOCTI
pedopMyBaHHS HAIlIOHAJILHOTO 3aKOHOJIABCTBA Ta OUIBII JTU(epeH-
IHOBAHOr0 MIIX0Y A0 POOOTH 3 BilICBKOBOIIOJIOHEHUMHU [5].

[epeBaxHa yacTHHA 3aCyIDKEHUX, SIKI YTPUMYIOTHCS B YCTaHO-
Bax BHKOHAHHS TOKapaHb, — 1Ie 0coOu, SIKi paHille BXe BigOyBau
MOKapaHHs y BUAI 1030aBJICHHS BOJIi i HE 3MOIIKM a00 HE CXOTLIH
aJanTyBaTHCS 70 )KUATTS B IIUBUILHOMY CYCHUTBCTBI Micisl 3BUIbHEH-
HSl 3 yCTAaHOB BUKOHAHHSI MOKapaHb. 3a3HAa4YeHE BHIIE CTBOPIOE Tie-
pEeIyMOBH ISl TONANBLIOTO peOopMyBaHHSI CHCTEMH YCTaHOB BU-
KOHAaHHSl TOKapaHb, 3MCHIICHHS pIiBHS BIUIMBY 3aCyKEHUX
3 HEraTHUBHOIO CIIPSMOBAHICTIO HA 3aralibHy YMCEIbHICTh 0Ci0, KOTpi
nepeOyBarOTh y IUX yCTaHOBaX, 3abe3neyeHHs ix ocobucToi Oesme-
K1, 3MEHILIEHHS PiBHS BIUIMBY CyOKyJIbTYpH Ha 3acymxkeHux. Ocol-
JIUBY yBary TaKoX HEOOXIJIHO MPUIUIATH COI[iaJIbHINA ajamTarrii
0ci0, sIKi 3BUIBHSIIOTHCS 3 YCTAHOB BUKOHAHHS TOKapaHb, OCKLTBKH
MPOTaIMHU B Wil cdepl € OJHUM 3 ACTePMiHAHTIB BUMHEHHS] HUMH
MOCTIEHITEHIIaPHUX KPUMiHATBHUX TPaBOMOPYIICHb.

AHaI3YIOUM TOYKM 30pYy BITUM3HSHUX YUEHHX 1 TNPaKTHKIB,
MOXXHA BU3HAYHTH MIEBHI HANPSIMU pepopMyBaHHS CUCTEMHU YCTaHOB
BHUKOHAHHS MOKapaHb B YKpaiHi, AKi po3risiHEMO OUTbII AETalbHO.

[o-mepure. 3amMiHUTH TOKapaHHS y BUJl apellTy ILIIXOM BBe-
JICHHSI 3aMiCTh HBOI'O TIOKapaHHS Yy BUl 1M030aBJICHHS BOJI, aje
Ha MEHIII KOPOTKHH TePMiH, HK HHHI Mepea0daueHo 3aKOHOM. 3 Mo-
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MeHTy yxBasieHHs 2003 poky KpuMiHanbHO-BUKOHABYOTO KOJEKCY
1el BUA KPpUMIHAILHOTO MOKapaHHs CTaB OUTbII JTiOepalbHIM i Tie-
peTBOpUBCS Ha 1030aBJICHHS BOJII Ha NIEBHUI CTPOK, NMPOTE Ha HEBe-
niki TepMinn. Came TOMY HayKOBIII 1 IPAKTUKH BUCIIOBIIOIOTH JTyM-
Ky, 10 HEOOXiZHO 3aMiHUTH TIOKapaHHsS Y BHJl apemTy
1mo30aBJIeHHSIM BOJI, IPH 1IbOMY Tpeba BHecTH 3MiHU 70 KpruMinaib-
HOT'O KOJIeKCy YKpaiH{, 3MEHIIMBIIM MiHIMAJIGHUNA TEPMiH TaKOro
BUJY MTOKapaHHS.

[Mo-ppyre. 3aMiHUTH TTOKapaHHS y BHJI OOMEXKEHHS BOJI LUIS-
XOM HOro 3aMiHW MPOOAIIMHUM HAIJISJIOM 3 O0OB’S3KOBHM 3aly-
YEHHSIM JI0 CYCIUIbHO KOPUCHOI mpaili. 3acy/DKeHI 10 OOMEKeHHsI
BOJII TIepeOyBarOTh ITiJ] HATJISIOM, & HE ITiJ] OXOPOHO0, 1 TOJIOBHUM
KOMITOHEHTOM TIPH [[bOMY 3JIMIIAE€THCS 000B’A3KOBE 3ATyUEHHS /10
npairi. CaMe TOMy iCHy€E TOUYKa 30pY, 110 3aCyKCHUX TaKOi KaTeropii
MOXHA TPHMATH 32 MiCLIEM MpPOKHUBAaHHs, BCTAHOBUBILK TaK 3BaHUH
«IOMaIHIK apemT, 0OMEXHUBIIM B YACOBHX i MPOCTOPOBUX paMKax
MOXIIUBICTh HOTO TiepecyBaHHs. [Ipy 1IbOMY YIOBHOBa)KEHHWI OpraH
3 IUTaHb NpoOarlii Mae BECTH ENEKTPOHHHK MOHITOPHHI HOrO mepe-
CYBaHHS, 3aJTy4UTH YH KOHTPOJIIOBATH HOTo 3ay4eHHS JI0 CYCIUTBHO
KOPHUCHOI TIpalli Ta 3aJy4aTH HOoro 10 MpoOamiiHuX mporpam.

[To-Tpere. Beenenns npobamniiHOro HarIsy 3a 0CO0aMH, yMO-
BHO-JIOCTPOKOBO 3BUIBHEHHMHM 3 MICIlb M030aBJICHHS BOJi, Ta BBe-
JICHHSI CUCTEMH EJIEKTPOHHOI'0 MOHITOPUHTY 3a MiclleM TepeOyBaH-
Hs Takoi kateropii oci0. I[IpoBeneHi HaMU JTOCTIPKEHHST BKa3ylOTh
Ha JIOBOJII BUCOKHIA BIJICOTOK MOCTIICHITEHIIIAPHOT'O PEIUIUBY OCi0,
K1 YMOBHO-JOCTPOKOBO 3BUIbHEHI Bil BiOYBaHHS KPHUMiHAJIBHOTO
MOKapaHHs Y BUAI M030aBJIeHHS BOJIi HA MEBHUH cTpok. [Ipu npomy
HAMH BCT@HOBJICHO, IO OCHOBHMMH NMpPUYMHAMH T4 YMOBaMH BYH-
HEHHS MMOBTOPHHUX 3JIOUYMHIB € HEMOXJIUBICTh a00 HeOaKaHHS aJiar-
TYBaTUCS O YMOB XHTTSl B LMBUILHOMY cycminbcTBi. Came ToMy
YIIOBHOB)KEHHH OpTaH 3 MUTaHb Mpo0allii B IpUMYCOBOMY MOPSIKY
MOBHHEH 3ally4aTd iX 10 MpoOaliiiHuX mporpam, KOHTPOIIOBATH
iXHIO TIOBEJIHKY, HaJaBaTH JONOMOrY B ajanTtaiii. BapTo monaru,
IO HEe OCTAaHHE 3HAYEHHS Ma€ HAIAro/KEHHs B3a€MOIiT MI0A0 KOH-
TPOJIIO 32 M€K0 KAaTeropiero 3 mipo3ailiaMu MiHiCTepCTBAMU BHYT-
pilHiX cripaB YKpaiHH.
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[o-uerBepre. [lepeoOnamHeHHs YCTAaHOB BHMKOHAHHSI ITOKapaHb
3 ypaXyBaHHSAM Cy4YaCHUX IIIJIXOMIB JIO IH)KEHEPHO-TEXHIYHUX 3aco0iB
OXOpOHHM Ta HarjsAy, PO3MIIEHHS 3acy/KEHMX Ta iX i130JIbOBaHOTO
TpuManHs. [Ipu poMy CITif 3ayBaKUTH, HIO OCTAHHS peaakiis €Bpo-
MEHCHKUX B’SI3HUYHMX MpaBWiI Tependayac TPUMaHHS 3acCyKEHHX
B 130J1b0BaHUX KaMepax abo KiMHaTax y HiuHMH 4Yac [6]. Ha Hamry mym-
Ky, CTBOPCHHSI TAaKHMX YMOB YTPUMaHHSI HAJacTh MOXKIIMBICTH 3HAYHO
3MEHILINTH BIUIMB CYOKYJIBTYPH Ha MOBEIIHKY 3aCy/KEHUX Ta 3a0e3re-
YUTh MOKJIMBICTB X O€3MEeYHOr0 YyTPUMaHHS B YCTaHOBI.

[To-i’site. CTBOPEHHSI CyYacHOTO IMiIXOAY JIO 3aro0iraHHs BUU-
HEHHS IPaBONOPYIIeHb MEPCOHATIOM YCTAHOB BUKOHAHHS TIOKAPaHb,
BPaxoOBYIOUM Cy4acHY MPOBIHY MOJIENb €KOHOMIYHOI HEAOIUTBHOC-
Ti IPOTUIPABHOI MTOBEIIHKH.

[Mo-mocre. [IpuBecTr y BiANOBIAHICTH A0 Cy4YaCHHX YMOB Kia-
cUdiKallio MO0 PO3AUILHOIO0 TPUMAaHHS BIHCHKOBOIIOJOHECHUX.
A caMme BKasaTH, IO BIMCHKOBOIOJOHEHUX MIOILUIBHO IIOIIJIATH
Ha KUTbKa TPYI 1 BCTAHOBUTH PO3JLUTbHE TPUMaHHS 3 METOI0 YHEMO-
KIJIMBJICHHS HETaTUBHOTO, MPOIAraHANCTCHKOTO, HACHJIbHHIIBKOTO
BILIMBY OJJHHX KaTeropii Ha iHIMX. Y 3B’3KY 3 UM MH TPOIIOHY-
€MO Taki kjacu(ikamiiiHi BUMOTH: 3yMOBJIEHI IXHBOIO CTaTTIO; 3Y-
MOBJICHI CTAHOM 3J0pOB’S (3I0pOBi, XBOpi, MOpPaHEH1); KOMOATaHTH
(ocobu psoBOro ckiaay 30pOWHUX CHI, 0COOM OQilEepChKOro
CKJIany 30pOHHUX CHIT); KOMOATaHTH 3a TPOMAASHCTBOM (IpoMasi-
HU IHIIMX JIep>KaB Ta TPOMaASHU YKpaiHu, ski Oynu mMoOinizoBaHi
HA THMYACOBO OKYMOBaHUX TEPUTOPISLX; TPOMAASHU 1HIIHMX JEpKaB
Ta TPOMAASHU YKpaiHH, sIKi Oyl MoOiTi30BaHi Ha TEPUTOPIsX, OKY-
noBaHux 110 24 mororo 2022 poky Ta micisi); 0COOOBUH CKJIaj] OIo-
JIYEHB 1 JOOPOBUIBHUX 3aroHIB; 0COOM, SIKi HA 3aKOHHUX IiZICTaBax
OpSIMyIOTh 32 30pOMHHMH CHJIaMH, ajie He BXOAATh 10 iXHBOTO
ckiany (LMBUIBHI YIEHH EKillaXKiB BIICHKOBUX JIITAJIBHUX alaparis,
4iieHH poOOYMX KOMaHJ i CIy0, Ha SIKi TOKJIaJleHO Mo0yToBe 00-
CIIyTOBYBaHHsI 30pOHHUX CHJI TOIO) Ta MArOTh IMOCBIAYECHHS 0COOU
BCTaHOBJICHOTO 3pa3Ka, BKA3aHOTO Y MpaBHJIaX 3aCTOCYBaHHS HOPM
MDKHapOAHOI'0 TyMaHITapHOrO TpaBa IOAO PO3IMi3HaBaHHS ocCi0
1 00’€KTIB; HacelleHHs HEOKYIOBaHOi TEpUTOpii, fKe CTUXIHHO,
3a BJIaCHUM OakaHHSIM 030pOIO€ThCS sl OOpOTHOM 3 BilichkaMmu,
IO BTOPTaloThCs, 1 sIKE HE BCTUTIIO CPOPMYBATHCS y PETYISAPHI Biii-
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CbKa (32 YMOBH BiIKDUTOTO HOCIHHS 30poi Ta AOTPUMAaHHS HOPM
MDKHapOAHOI'0 TYMaHITapHOTO MpaBa); 0COOH, MO0 SKUX BiAKPHUTI
KpUMiHaJIbHI MPOBAKCHHS; WICHN EKiMaKiB TOPTOBHX CYAEH 1 Ji-
TakiB (BEpTOIHOTIB) MMUBIIBHOT aBiallii, sIKIIO BOHN HE KOPUCTYIOTh-
csl OUTPIIIMM MUIBIOBUM PEKHMMOM 3TiTHO 3 1HIIMMH TOJOKEHHIMH
MDXHApPOJHOTO T'YMaHITapHOTO MpaBa.

BucHoBKkH. AHani3yl0ul BUKIIAJCHE, CIIiJ 3a3HAYUTH, 1110 HAsB-
Ha CHCTEMa OpraHiB Ta YCTAaHOB BHUKOHAHHs MOKapaHb B YKpaiHi
MOpaJIbHO 3acTapiia i He MOXKe TOBHOIO MipOI0 BUKOHATH 3aBIaH-
HSl 3 BUIPABJICHHS Ta pecoliaiizamii ocid, ski BigOyBarOTh KpuUMi-
HaJbHE MOKapaHHS, 10 HETaTHBHO BiOOpa)kaeThCsl HAa PiBHI MEHi-
TEHI[IAPHOT0 Ta MOCTIICHITEHI[IAPHOTO PEIMIUBY. 3a3HAYCHE BKA3Y€
Ha HEOOXiHICTh peOpMyBaHHS CaMOi CHCTEMHM BHKOHAHHS ITOKa-
paHb Ta HEOOXIIHICTh HAJIATOJKEHHS TICHOI B3a€MOJIii 3 YIIOBHOBA-
KEHUMH OpraHamy 3 MUTaHb mpodaii Ta miaposainamu MinicTepc-
TBa BHYTPIIIIHIX CIIPaB 3 METOI BCTAHOBJICHHS HATJIsIy 3a oco0amu,
SK1 3BUTBHSIIOTBCS 3 YCTAHOB, 1 HAJJAHHS 1M JIOTIOMOTH B IIOOYTOBOMY
i TpyJOBOMY BIIAIITYBaHHI.
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PARTICULAR ISSUES ON THE REFORMATION OF THE
PENITENTIARY INSTITUTIONS SYSTEM IN UKRAINE

In the article, the authors considered the system of institutions for the
execution of punishments and its constituent elements, consisting of detention
centers, pretrial detention centers, special educational institutions, and open
(correctional centers) and closed type penitentiary institutions. The authors
identified the main current directions of its reform: to replace the punishment in the
form of arrest by introducing instead of it the punishment in the form of deprivation
of liberty, but for a shorter period than is currently provided by law, since the
adoption of the Criminal Executive Code in 2003, this type of criminal punishment
has become more liberal and turned into imprisonment for a certain period, but for
short periods; to substitute punishment in the form of restraint of will by replacing
it with probationary supervision with mandatory involvement in community service,
since those sentenced to restraint of will are under supervision and not under
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guard, and the main component at the same time remains mandatory involvement in
work; conducting probation supervision of persons released on parole from places
of deprivation of liberty and introducing an electronic monitoring system at the
place of residence of this category of persons, the authorized body on probation
issues must forcibly involve them in probation programs, monitor their behavior,
provide assistance in their adaptation, not the least role is played by the
establishment of cooperation on control of this category with units of the Ministries
of Internal Affairs of Ukraine; re-equipment of penal institutions taking into
account modern approaches to engineering and technical means of protection and
supervision, accommodation of convicts and their isolated detention; creation of a
modern approach to the prevention of offenses by the personnel of penitentiary
institutions, taking into account the modern leading model of the economic
impracticability of illegal behavior.

Key words: punishment, prevention, penitentiary institution, convicts,
personnel, probation supervision, parole, arrest, restriction of freedom, prisoner of
war camps, prisoners of war.
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IMPUHIOMUII PIBHOCTI SAK CKJIAJIOBA 3ATAJIBHUX
3ACAl BUKOPUCTAHHA 3MI I YAC
IEPEJABUBOPHOI ATITAIIII

Cmammio npucés4eno amanizy 0coOau6ocmei NPUHYuUny PiGHOCMI UKOPUC-
maunns 3MI nio uac nepedeuboproi azimayii, 1020 CYmMHOCHI, HOPMAMUBHO-
npagoeomy pe2yiro8anHo ma npooLeMHOCHI NpakmuyHol peanizayii. 32i0HoO 3 6u-
6OpUUM 3aKOHOOABCMBOM Yell NPUHYUN MAE KOMILEKCHULL XAPaKmep, w0 Nposieis-
€MbCSL Y CYKYNHOCHI, No-nepuie, PIBHUX YM08 O00CMYRY KaHouoamie, napmin —
cyb 'exmie 6ubopuo2o npoyecy — 00 KOHKpemHux 3acobie macosoi inghopmayii,
a maxoodic epipnozo uacy uu OpyKosaroi niowji; no-opyee, pieHux ymoeg sk Kanou-
oamig, napmiil — ¢y €kmig 8ubOPU020 npoyecy — wooo ONIAMU 3a OOUHUYIO OPY-
KOBAHOI NOWI ma oOuHuyio eQipHo2o uacy i 06MeNCYEMbCs auue SPAHUHHUM
Po3Mipom umpam eubopu02o onoy.

Knruosi cnosa: npunyun pignocmi, abconiomua pieHicms, RponopyiiHa pie-
Hicmb, nepedsubopra acimayis, subopue 3aKOHO0ABCMEO.

IMocranoBka npodaeMu. /[emMokpaTuuHe peryiiOBaHHS TEPe-
BHOOpHOI aritamii nepeadayae He TLNBKM BCTAHOBIICHHS LUBLIIZ0-
BaHUX IMIAXOAIB 0 il MPaBOBOTO PEryJIOBaHHs, BUSHAYCHHS JEMOK-
patuuHux ¢GopM il 3MiMCHEHHS, YITKE OKPECIICHHS poJii 3aco0iB
MacoBoi iHdopmMartii (gami — 3MI) B oMy mporieci, a i 3anpoBa-
JOKEHHS TIEBHUX 3arajlbHOO0O0B’I3KOBHX JUIsl JOTPUMAaHHS 3acajl BU-
kopuctanHs 3MI. [lo Takux, 30kpemMa, HaJISKUTh 1 IPUHIIUI PIBHOC-
Ti BUKOPUCTaHHs 3aco0iB  MacoBoi iHdopmalii mijg 4Yac
nepenBuOOpHOI aritamii. YTiM, paBoBe peryarOBaHH i MpaKTHYHA
peaitizallis 1bOro MPUHIMITY B YKpaiHi He 1030aBIieH] HEJIOMIKIB.

AHaTI3 ocTaHHIX AoCTiKeHb i mMy0aikamid CBiTYMTL Mpo Te,
o nuTaHHs BuKopucranus 3MI min yac mepeaBuOOpHOI aritaiii He-
OZIHOpPa30BO NPHUBEPTANO yBary BiTUM3HSIHMX HaykoBIiB. Cepen Ta-
KHX, 30kpemMa: M. Byunn, A. JlamkoBcbka, FO. KimtoukoBcbkuii Ta iH.

[Ipote GinbIIiCTh HASBHUX JOCTIKEHB 1 MyOiKanii MaloTh Te-
peBaKHO OOMexeHWH xapakrep. HaykoBii Maibke He MPUALTAIHN
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yBard NpuHIOXNY piBHOCTI BUkopuctanHs 3MI mig yac nmepeasubop-
Ho1 aritaiii. HaykoBi qocCiipKeHHs, CeiaabHO MPUCBSIYEH] 0e31o-
cepenHbO MPHUHIMITY piBHOCTI BUKoprcTaHHs 3MI mix yac nepeaBu-
OopHOi ariTtalii, HUHI BIACYTHI.

Mera crarTi — IpoaHai3yBaTH OCOOJUBOCTI MPUHIIUIY PiBHO-
cti Bukopuctanus 3MI min gac nepeaBuOOpHOT aritaii.

Buknan ocHoBHOro marepiany pociaimxkenHus. [Ipoanamizysa-
BIIM BHOOpUYE 3aKOHOAABCTBO YKpaiHW B YAaCTHHI periJaMeHTYBaHHS
nepenBUOOpHOI ariTaiii, 30kpeMa B acrekTi Bukopuctanas 3MI mix
Yyac mepeABHOOPHOI aritaimii, MoXXHa JIHTH BUCHOBKY, IO He-
BiJI’EMHOIO CKJIaJIOBOKO 3arajibHUX 3acaj] BukopuctanHs 3MI B me-
penBUOOpHiii aritalii € MPUHIKI PiBHOCTI.

BinnosinHo g0 monoxens 4. 1 cr. 54 Bubopuoro konuekcy (maii
— BK) Ykpainu nepensuOopHy ariTamito 3 BUKOPUCTaHHIM 3ac00iB
MacoBoi iH(popMallii TPOBOAATE 3 JOTPUMAHHSAM NPUHIHITY PIBHHX
YMOB Ta B HOPAKY, nependadenomy BK Vpainu [0]. Maersesa npo
3a0e3MnevyeHHs] OJJHAKOBUX YMOB JIOCTYIY KaHIMIATiB, mapTiil (Mic-
LEBUX OpraHizaiii maprtii) — cy0’ €KTiB BHOOpUYOro mpolecy — J0
edipHoro wyacy um apykosanoi miomii. Taka ¢opma nposiBy npuH-
UMYy piBHOrO BHOOPUYOro Mpapa MOB’si3aHa 3 THM, IO iHIliaTHBa B
MPOBeIeHH] TepeBuOopHoi aritamii, BuOopi ¢opm ii BegeHHS MOB-
HICTIO HaJ/IaHa IIMM KOHKYPEHTHHM Cy0’€KTaM BHOOPYOTO MPOIIECY.

MixHaponHi cranaapT y cepi BUOOpUYOro mpasa nependoaya-
10T, 1110 B OKPEMHX CHTYallisIX MOXKJIMBE 3aCTOCYBaHHS abCOITIOTHOT
piBHOCTI (HampuUKJa:, 4epe3 HaJlaHHA BCIM KaHIUAATaM Yd MapTisiM
OJTHAKOBOI'0 00CATY pecypcy 3aco0iB MacoBoi iH(opMailii uu 3a60-
POHY BCiM Cy0’€KTaM MPOBOAWTH IMEpeABHOOPHY aritallito Ha Tele-
OadyeHHi Ta pajaio) abo >k MPOMOPIiHHOT piBHOCTI (HaZaHHS MapTisM
00CsTYy TakKoro pecypcy IpPOMOPIHHHO JO CTYIEHS iX MiITPUMKH
Ha TIOEPEHIX BUOOpPaXx).

AO6comntoTHa piBHICTb O3HAYaE, IO MOMITHYHI NApTii KOPUCTYIOTHCS
PIBHEM CTaTycoM, L0 HE 3aJIeKHUTh BiJl iXHBOI peasibHOI Bark B MapJia-
MEHTI 4M MiATPUMKU eniekropary. Lleli kputepid Ciifi 3aCTOCOBYBATH,
KOJIM MJICThCS MTPO BUKOPHCTAHHS CYCITUTBHOI IH(QPACTPYKTYPH Ta 3aCO-
OiB aritauii (HampukiIa, pekiamu, TOIITOBUX 1 aHAJOTTYHHUX TOCIYT,
MPOBEJICHHS JEMOHCTpAIliil Y TPOMaJChKUX MICIAX, HaJaHHSI TPOMaJl-
CBKHX MPUMIILICHB IS IPOBEACHHS MACOBUX 3aXOJIIB).
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[Iponopuiiina piBHICTH MPHUITYCKA€E, IO CTaBICHHS A0 MOJITHY-
HUX TMapTill 3aJeXHUTh BiJ KUTBKOCTI OTPUMaHMX HHMH TOJOCIB.
[MpuHtun piBHOCTI MOXIHMBOCTEH (aOCOMIOTHOI Ta/ab0 MPOMmOpILii-
HOT) 3aCTOCOBYETHCS 30KpeMa MpHu Po3nojuT ehipHOro yacy Ha pa-
nio i TenebavyeHHi, AepKaBHUX KOIITIB Ta iHIKMX (HOPM MiATPUMKH.
Hesiki popMu MIATPUMKH MOXXYTh HaJaBaTUCS, 3 OJHOrO OOKy, Ha
3acajiax abCOIFOTHOI PIBHOCTI, @ 3 IHIIOro OOKY — mpornopIiiiHoi [0].

[oxibui popmu moctymy mo 3acobiB MacoBoi iH(popMmamii amns
inei nepeaBHOOPHOT aritalii 3a paxyHOK OIOJKETHHX KOIITIB, sIKi
BHUKOPUCTOBYBAJIMCS y BITYM3HSHIN MpaKTHIl paHille, HUHI BUOOp-
YUM 3aKOHOJABCTBOM He mependaudeHi. Tomy piBHICTH Cy0 €KTIB
BHOOPYOro MpoIecy MoJrae y cBOOOJII CaMOCTIHHOrO (piHaHCYBaH-
Hs ariTaliifHuX aKTUBHOCTEH 1 3000B’s13aHHI 3ac00iB MacoBoi iH(pO-
pMartii 3a0e3meunTy piBHI YMOBH JOCTYITY (B aCIEKTi 4acy, BapToc-
Ti, IOCJTIIOBHOCTI UM iHIIKUX YMOB BeJieHHs aritaitii) [0, c. 552].

Bignosiguo 1o 4. 2 cr. 54 BK Ykpainu nepensuOopHa aritarfist
B 3aco0ax MacoBoi iH(opMallii 3a paxyHOK KOIITiB BUOOpUOro ¢GpoH-
Ny KaHaugarta, mapTii (opranizauii maprii) — cy0’ekTa BHOOpPUOro
nporecy — 3AIMCHIOETBCS Ha yMOBaX PIBHOI OIUIATH 3a OAWHUIIIO
JPYKOBAHOI TUIOINII Ta OJUHUINO ePIpHOTrO 4Yacy W OOMEKYEThCS
JIILE TPAHUYHUM PO3MipoM BUTpaT Bubopyoro gouay [0]. Berano-
BJIIOIOYM BUMOT'Y 3aCTOCYBaHHS OJJHAKOBHX YMOB OIUIATH JPYKOBa-
HOI IO Ta edipHOrO Yacy Ajs BCIX KaHAWAATIB, MapTid (Micue-
BHUX OpraHizaliidi mapTii) — cy0’eKTiB BiIIOBIZHOrO BHOOPUOro
MpoIiecy, 3aKOHOJaBellb BU3HAYAE O/IWH 3 aCMEKTiB PIBHOCTI JOCTY-
my 710 3ac00iB MacoBoi iH(popmarii A 1inei nepegBuOOpHOiI arita-
1ii. Pa3oM 3 TMM, BCTAHOBIIIOIOYH, 1O OOCAT TIEPEABUOOPHOI arira-
mii KOHKpeTHOro cy0’ekra B 3aco0ax MacoBoi iHpopmaii
OOMEXYEThCS BHKIIOYHO HOro (piHaHCOBUMH MOXKIIMBOCTSIMH, SIKi
BH3HAYEH1 00CsIroM ioro BUOOpUOro GoHAy i HE MOXYTh MEPEBU-
IIyBaTH BCTAHOBJICHOTO TPAHUYHOrO PO3MIpy Takoro (poHmy, 3aKo-
HOJIaBEIb HAJIa€ MOXKIJIMBICTh KaHJAMJATY YM MApTIii CAMOCTIHHO BU-
pilryBatH, sIKy 4YaCTHHY KOIITIB CBOro BUHOOpUOro hOHIy BUTpaYaTH
Ha (iHaHCyBaHHs NepenBUOOpHOI ariTamii B 3aco0ax MacoBoi iH}o-
pMarii, omHaK MpH IOMY HE MOXXHA IEPEBHLIYBaTH TPaHUIHUN
posmip ponay. BK Bu3zHauae rpaHnuHi po3Mmipu BUOOpUMX (OHIIB
TUJIBKY Ha 3arajibHOJICp)KaBHUX BHOOpax. BojHodac rpaHuvHi po3-
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Mipu BHOOpPUMX (OHIIB Ui KaHAWIATIB Ta OpraHizaliii mapTii
Ha MiCIIeBHX BHOOpax He BCTaHOBJICHI.

BaxmBo 3a3HaYMTH MPO JOTPUMAHHS NMPUHIMITY PIBHUX YMOB
Ta MOPSJKY, MepeadadeHoro 3aKOHOJABCTBOM, CTOCOBHO BEICHHS
nepenBUOOpHO] aritallii 3 BUKOPUCTAHHSIM 3ac00iB MacoBoi iH(OP-
Marlii ycix ¢opMm BiacHocti [0, ¢. 323]. VTiM, IKaBOIO B KOHTEKCTI
JOCITIPKYBAHOTO TTUTAaHHS BHIIAE€ThC QyMKa M. ByunHa, sikuii BBa-
xae, mo piBHUMA goctyn 1o 3MI nepenbauae nepemyciM piBHI yMo-
BU BUKOpHCTaHHA AepkaBHUX 3MI ans BeneHHs mepenBUOOpHOL
aritanii. 30kpemMa, HayKOBEI[b HATOJIOIIYE, 10 Cy0’€KTy BHOOPUOro
mpolecy Mae HajaBaTHCs PiBHUHN Oe3mnaTHUN edipHHM Yac B OUH
1 TOM camuii mepion A00H, a TaKOXK piBHA Oe3IIaTHA IUIOIIA Ta Mic-
e y apykoBanux 3MI y Bumaaky, sKImjo B 3aKOHOAABCTBI nepeada-
YeHa HasBHICTh NMEBHOTO MIiHIMAJILHOTO PiBHS AEP>KaBHOI MiITPUM-
Kd cy0’eKTiB BHOOPUOro Mpollecy B TUIaHI NMepeABHOOPHOI aritarii.
Bognouac M. byunn BBaxkae, 1[0 BUMOTH 10 MpuBaTHUx 3MI
y TUTaHi PIBHOCTI Cy0’€KTiB BUOOPYOro Mpolecy MaloTh JAEIIo Biapi-
3HITHCS BiJl BUMOr 10 jaepkaBHuUX 3MI. 30kpema, He 30BCIM Ji0-
IIJIPHO BUMAraTtd HaJaHHS Oe30ruiaTHOro edipy 4M IUIONN JIst
cy0’exTiB Bubopuoro nporecy Bia npuBatHux 3MI. Tak camo HeoO-
IPYHTOBaHO BUMaraTH 3a0e3redeHHs] PIBHOCTI cy0’€KTiB BUOOPUOTO
MPOIIECY Y BEICHHI MepeIBUOOPHOI aritailii HaBiTh y BUNIQJIKY ii OIl-
JIaTH 3 BUOOpYMX (DOHJIIB KaHIUAATIB UM MONITUYHUX mapTid (010~
kiB) Big 3MI, 3aCHOBHUKaMU YW CITiIB3aCHOBHUKAMHU SIKUX € TICBHI
cy0’ektu BubOOpUoro mporecy [0, c. 196-197].

Ilo6n cy0’exTH mNpoBeACHHS TMepenBUOOpHOI aritamii Maiu
MOXIIMBICTh CIUTAaHYBAaTH BJACHY JiSJIBHICTH 3 YCBIJOMJIEHHSIM MO-
JKJIMBUX HACHIJKIB, BaXJIMBO, a0W BapTICTh OJMHMII JPYKOBAHOI
TUTOII Ta OAWHUILI e(ipHOTro Yacy JUis MPOBEISHHS IepeIBUOOpHOT
aritanii Oyna 4iTKOIO, OJHO3HAYHOIO Ta BiZIOMOIO 3aB4acHO. Tomy
a063. 1 ta 2 4. 3 cr. 54 BK Ykpainu npucBsueHO BperyIrOBaHHIO -
TaHHs PO3LIHOK MepeaBUOOpHOI aritamii B 3acobax MacoBoi iHdop-
Mailii. 3okpema, B a03. 1 3a3HaYaEThCS, 110 PO3IIHKA BAPTOCTI OJIU-
HULI JpyKOBaHOI TMJjomi Ta OAMHHUII edipHOro wacy yis
MPOBENICHHS TIepeIBUOOPHOI ariTamii 3a paXyHOK KOIITIB BHOOPUMX
(hOHIIIB BCTAHOBJIIOIOTHCS BIAMOBITHUM 3aCO00M MacoBoi iH(opma-
il He Mi3HilIe K Y IepIInil JeHb BUOOPUOro MPoIecy BiAMOBIAHUX
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BrOOpiB. [Ipu npomy 3acobu MacoBoi iHpOpMALIil MOXKYTh PO3paxy-
BaTH TaKi PO3LIHKKA BapTOCTI OAWHUII JPYKOBAHOI IJIOMII YU OJIH-
HULI edipHOro yacy oKpemo Jisi poOoUuX JHIB 1 OKpEeMO Uil BHXi-
JTHUX Ta CBATKOBHX JIHIB, & TAKOXK OKPEMO JUIsl Pi3HUX 3a KUIBKICTIO
MOTeHIiHHOI ayauTopii mepiomiB edipHOro yacy 4m IpyKOBaHOL
rtomti. Pasom 3 Tum 3rigno 3 myHkroMm 1 crarti 55 BK Tenepanioopra-
Hi3alii, sIKi MaroTh HaMip PO3MILIyBaTH MaTepiany meperBuOOpHOI ari-
Tallii, 3000B’s13aH1 HE MI3HIIIE SIK Ha TPETIH JICHb MICIIs MOYaTKy BUOO-
pUOro TMpoIecy BiIMOBITHMX BUOOPIB OMYONiKYBaTH B JPYKOBaHUX
3aco0ax MacoBoi iH(opmalii po3LiHKKA BapTOCTi OHIET XBUIMHH (Ce-
KyHau) edipHoro vacy. Tenepaaioopranizaitii, SiKi BeTyTh MOBJICHHS Ha
3araJIbHOHAIIOHAJIBHUX KaHajlaX, 3MIHCHIOITh TaKy MyOiKalilo B ra-
3erax «['onoc Ykpainm» Ta «YpsnoBuii Kyp’ep», perioHajbHi Ta Mic-
1IEB1 TeJepaIioopraHizaliii — y BiJIIIOBITHUX PEriOHATBHUX Ta MICI[EBUX
JPYKOBaHMX 3aco0ax MacoBoi iHdopMariii.

BaxmBUM y IbOMY KOHTEKCTi, Ha HaIll NOTJsiA, Oye yXBalleH-
Hsl 3aKoHONpoekTy «lIpo BHeceHHs 3MiH 10 Bubopworo komekcy
YkpaiHu 111010 BAOCKOHAJICHHS PEry/IrOBaHHs iH(opMaliiHOro 3a-
OcsrmeueHHS BUOOPIB Ta 37iiCHEHHS TepeABHOOPHOL ariTarlii»
Ne 8310 [0], saxwuit nepenbauae 30008’ s13aHHS Mejlia MyOJIIYHO MTOKa-
3aTH BapTiCTh PO3MillleHHs epenBuOOpHOi aritamii. 3okpema, 3ria-
HO 31 3MiHaMH, 3alPONOHOBAHUMH MPOEKTOM, CYO’€KTH y cdepi Me-
Jia 3000B’s3aHiI ONPWIOJHUTU Taky iH(OpMAIl0 Ha CBOEMY
BeOcCaiiTi (3a HasIBHOCTI), @ TaKOXK Hajaty 1 o HarioHansHOI paau
VYkpainu 3 nuTaHb TenebavyeHHsS 1 paaioMoBieHHsS. BimomocTi mpo
PO3IIHKK BapTOCTi OJWHUII TUIOIII Ta OJAMHUII e€PipHOTO Yacy Jyis
MpOBENIeHHS TepelBUOOpHOI aritamii ompuitoaHIOTECS Hartio-
HaJBHOIO PaJio0 YKpaiHu 3 MUTaHb TeNeOaueHHs i PaJliOMOBJICHHSI
BIIPOZIOBXK TPHOX POOOYMX AHIB BiA THS iX OTPUMAaHHS Ha CBOEMY
oiniiiHoMy BeOcaliTi. Y pa3i HeHaJaHHs Cy0’eKToM y cdepi memia
HamionaneHiit pagi Ykpaiau 3 nutanb TeneOayeHHs 1 paJioMOBIICH-
HS BIZIOMOCTEH PO PO3I[IHKK BapTOCTI OJMHMIII TUTOII YU OJMHMIII
eipHOro Yacy y CTPOKH, BU3HAUCHI YACTHHOIO TPETHOIO IIi€T CTaTTi,
pO3MIIllEHHsT MaTepialiiB  TepenBUOOpHOT aritamii  BiAMOBITHUM
cy0’ekToM y cepi Memia 3a00poHsAEThC. BBaxkaeMo, 1o Taki 3aK0-
HOJJaBYi HOBEIH CHPHATUMYTH JOTPHUMAHHIO NPUHIMITY PiBHOCTI
BuKopuctanHs 3MI min gac nepeaBuOOPHOT ariTarii.
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BapTto Takox 3a3HauuTH, 1110 3aci0 MacoBoi iH(opMmalii He Mo-
Ke HaJlaBaTH 3HIDKKY Ha OIIaTy OKpeMOMY KaHAWAATy, mapTii (op-
rafizauii naptii) — cy0’exty Bubopyoro npouecy [0]. Tobro Bcra-
HOBJIIOETBCSL HEMIPHUITYCTUMICTh BHECEHHsI 3MiH JI0 PO3LIHOK,
BCTaHOBJICHMX Ha TMOYAaTKy BHOOPYOr0 MPOILECY, A0 3aBEpIICHHS
nepeaBUOOPHOT aritalii mij yac BignoBimHux BuOopiB. Lle o3Hayae
HE TUIbKM BUMOT'Y HE3MIHHOCTI BapTOCTI OJIMHUII JIPYKOBAHOI TJIO-
Il YM ONUHHMI eipHOro Yacy, a i HEMOXKJIMBICTH BHECEHHS 10 iX
BapTOCTI JTOJIATKOBUX OOOB’SI3KOBUX OpraHizaliiiHux 4u iHdopma-
UifHUX MOCIYT (BUTOTOBJICHHSI, ONpAIIOBAHHS, TUTPYBAaHHS Bijeo-
MaTepiajiB; AU3aifH, MaKeTyBaHHA, (opMaTyBaHHS JIPyKOBAaHUX Ma-
TepiaJiiB TOIIO).

Jlemo crpoulyroud BiNOBigHI MPUITUCH, CIIiJ TOBOPUTU TPO
OUIBII KOMIUIEKCHE MOHSATTS — HE3MIHHICTH BapTOCTI JOCTYIY
70 3ac00iB MacoBoi iHGopmarii. HeaMiHHICTE TPOTSATOM YCHOTO BU-
0Opyoro mpoiecy yMOB JOCTYIy KaHIWAATIB, MapTid (MICIIEBHX
oprasizalliii mapriii) 70 IpyKOBaHHX IJIONI Ta edipHOro Yacy, TOOTO
BapTOCTi JOCTYIYy 110 3ac0o0iB MacoBoi iHpopmalii, mependavae 3a-
OopoHy HaJaHHs 3ac000M MacoBoi iH(opMarlii 3a BIaCHUM pillleH-
HSAM OyIb-SIKMX MPIOPUTETIB, MBI, 3HMKOK YHM IHIIUX IepeBar
OKpeMOMY Cy0’€KTOBI BHOOpPYOIO Mmpoiiecy, 1o 0yyio 6 rpyoum mo-
PYLIEHHSIM MPUHIXIY PIBHOTO BHOOPYOIo MpaBa B acleKTi PiBHOCTI
MOXIIMBOCTEH KOHKYPEHTHHX Cy0’€KTiB.

[pn mpoMy 3aKOHOAABEIb HE BCTAHOBIIOE TPAHUYHOTO PO3MIPY
BapTOCTi OJIMHUII JPYKOBAHOI TUIOIII Ta OMUHHUII eipHOTO Yacy, KUt
TaKUM YMHOM MOXXe OyTH BWU3Ha4YeHWH 3aco00M MacoBoi iHdopmarii
Ha BJIACHWH PO3CYH, BUXOISIYM 3 BIIACHHX MOTPEO Ta OCOOIMBOCTEH
BeJIeHHsI TOCIIOJIAPCHKOI TIsUTbHOCTI. TUM caMHUM CKacoBaHO 3aKOHOJIa-
BYEC OOMEKEHHSI PO3I[IHOK, BCTAHOBJICHHX VIS ITiJICH ariTaiiii, ike icHy-
BaJIO PaHillle 1 OB S3yBAJIO TaKi PO3I[IHKK 3 I[IHOK BiJIOBIIHOI O/~
HUIII MEIIHHOro pecypey s Liield KOMEpLiiHOT peKIaMu.

3okpema, MaeThes Ha yBasi ct. 71 3akony «[Ipo Bubopu Hapo-
HUX JIemyTaTiB YKpaiHu», KA B OCHOBHOMY BTPaTHB YHHHICTBH
y 3B’s3Ky 3 HabpaHHsM 4YuWHHOCTI Bubopyoro komexcy Ykpainu.
AKe oJoKeHHS HOT0 3aKOHY, SKi 3aCTOCOBYIOTBCS 3 METOIO Op-
rafizaiii Ta MpoBeAeHHs MPOMIKHUX BHOOPIB 1 3aMillleHHS HapoJ-
HUX JenyTatiB Ykpainu BepxoBHoi Paau Ykpainu neB’aToro ckim-
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KaHHsI, 00paHUX B OJHOMAaHAATHUX OKPYTaxX, MPOJOBXKYIOTh TisITH
JI0 HACTYITHUX YEepProBUX a0 M03a4eproBux BUOOPIB HAPOJHUX Jie-
nytaTiB Ykpainu. CkacyBaHHSI 3B’S13Ky BapTOCTi MOCIYT 3 pO3Mi-
LICHHS MaTepianiB nepeaBruOOpHOT ariTamii 3 BapTiCTIO KOMepHiiHOT
peKiIaMu, 3 OJHOro OOKY, € TIPOSBOM JIOAATKOBOI CBOOOAM 3ac00iB
MacoBOi iH(opMallil Ta HaJaHHS TepeBaru PUHKOBOMY PEryJIFOBaH-
HIO BIIMOBIHUX BiIHOCHH. 3 IHIIOr0 — OpaK 3aKOHOJIaBYO BCTAHOB-
JICHWX TPAaHUYHUX PO3MIPIB BapTOCTi aritaliiHux mociyr (abcomto-
THUX — Yepe3 BU3HAUCHHS MaKCUMAallbHOTO PO3MIpy UM THYYKHX —
4yepe3 BIAHOCHY TIOB’SI3aHICTh 3 BapTICTIO aHAIOTIYHUX TOCTYT
y MOTEPEHIN AISUTbHOCTI KOHKPETHOTO 3aC00y MacoBOi iH(popMariii)
MOXK€ CTaTH CEPHO3HOI0 MEPEeIIKOM0 Ui BHOOPYOi MisUTBHOCTI
KaHJHMIATIB, MapTiid (MiCIEBHX OpraHizaiiil mapTiil) 3 BiIHOCHO He-
BEIMKAMU (DIHAHCOBMMH Ta IHIIMMHU PECYpCaMu, 0 MOXKE MPU3BO-
JWMTH JI0 X MapriHaiizamii Ta TYYHOTO CTBOPEHHS HEPIBHUX YMOB
ydacrti y Bubopax [0, c. 557].

BignoBigHo 10 4. 4 AocTimKyBaHOI cTaTTi 3acid MacoBoi iHGo-
pMartii, skuii HajgaB edipHuil yac abo IPyKOBaHY IUIOILY OJAHOMY
KaHJHIATy, napTii (opranizaiii naprii) — cy0’ekTy BUOOPUOTo Mpo-
1ecy, He MOXe BiIMOBHTH B HaJiaHHi e ipHOT0 yacy 4H JIpPyKOBaHOL
IO Ha TUX CAaMHMX yMOBaX IHIIOMY KaHAMJATY, MapTii (opraHiza-
uii maptii). Ll BUMora He mommMproeThCst Ha 3aco0M MacoBoi iHGOp-
Mallii, 3aCHOBHUKaMH (BJIaCHMKaMH) SIKMX € MapTii (opranizamnii nap-
Til) — cy0’extu BubOpUoro npoiecy [0]. Takum yuHOM, 4. 4 CT. 54
BK Vkpainu Bu3Ha4ae e OfWH acleKT PiBHOCTI MOXJIMBOCTEH Be-
JIeHHs1 TIepeABUOOPHOT aritamii 3 BUKOPUCTAaHHIM 3aco0iB MacoBoOi
iH(OpMaIii, rapaHTylOYl KOXXHOMY KaHIAMJATOBi, mapTii (MicueBiit
opranizaiii naprtii) — cy0’€KTOBi BiZIIOBIAHOTO BUOOPUOro MpOIECy
— IpaBo Ha JOCTYII JI0 3aC00y MacoBol iH(opMaITii.

BigMoBa B HajiaHHI pyKOBaHOI TwIoIIi abo edipHOro yacy 3 mo-
CWJIaHHSM Ha HasBHUW 3alMT BiJ IHIIOTO KaHIMJaTa Y MapTii Ha
BIJMOBiAHY TUIOMY 4M edipHuid yac Oyne rpyOMM MNOpYLIEHHSIM
npuHiuny piBHocti. Tak, JIOBrWHIIBCHKHMI pallOHHHH CyA
M. KpuBoro Pory Bu3HaB MpOTHIIPaBHOIO OE3iSNTBHICTH KOMYHAIIb-
Horo mianmpuemctBa Tenepanmiokomnanis «Pynana» Kpuopizpkoi
MICBKOI pajd, siIka BUABHUJIACH Y HEYKIaJaHHI YrOIU 3 PO3IOPSAHU-
KOM MOTOYHOTO paxyHKy BuOopuoro ¢oHAy KaHAHMAaTa Ha TMOCaLy

92



Hayxoswit Bicauk CiBepmman. Cepist: [IpaBo Ne 2 (19), 2023

Kpusopizekoro micekoro ronosu Kpusopisskoro paiiony JlHinmpo-
nerpoBchkoi obmacti Big KpuBopizpkoi Mickkoi opranizauii modi-
tnuHoi maprtii «Cnyra Hapomy» mpo HamaHHsS edipHOro dacy s
BEJICHHS TepeBMOOPHOT aritallii Ta B HEHaIaHHI KaHIUIATy Ha 10~
cany KpuBopizpkoro wmicbkoro ronoBu KpuBopi3bkoro paiioHy
JHinponerpoBcbkoi obmacti Bix KpuBopizpkoi Mickkol opraHizaimii
nonitTnunoi naprii «Ciyra Hapony» edipHoro gacy amnst mpoBeneH-
HSl TepeaBUOOpHOT aritamii 3 JOTPUMAaHHAM TNPHHIUIY PIBHUX
ymoB. [Ipu nbomy cyn 3000B’s13aB 3a3Ha4Y€HE KOMYHAJIBHE MiANPU-
€MCTBO HEBIJIKJIaJIHO TICJisi HAOpaHHS 3aKOHHOI CHJIM PIllICHHS CYIY
YKJIACTU YTOAy (IIOTOBIp) 3 PO3MOPSIHUKOM ITOTOYHOIO PaxyHKY
BrOOpYoro ¢oHAy KaHIAWIaTa Ha mocaay KpuBopi3bKoro mMichbKoro
roioBu KpuBopizekoro pariony J[IHinmpomerpoBchkoi o0nacTi Bij
KpuBopizbkoi MickKkoi opranizamii noiitnynoi naptii «Ciyra Hapo-
Iy» IUTS pO3MIILIEHHSI MaTepialliB nepeABHOOpHOT aritaii (momiTny-
HOI peKJIaMH) Ha THX CAMUX YMOBaX, 5K 1 3 iHIIUMH Cy0’ €KTaMH BU-
Oopuoro npoiecy, Ta HaAaTH KaHAUJATY Ha mocaxy KpuBopizpkoro
MicbKoro ronosu Kpuopispkoro paitony JHinmporeTpoBcbkoi obia-
cti Big KpuBopi3pkoi MickKoi opranizanii momituaHoi naprii «Ciyra
Hapony» edipHoro uacy Juisi MpoBeIACHHS NepeABUOOPHOI aritairii
3 JOTPUMaHHSAM MPHHIMITY PIBHUX YMOB. Pa3oM 3 THM cyn yXBajuB
pillIeHHS HEBIOKJIAHO TOBIJOMHUTH MPO MOPYLIEHHS 3aC000M Maco-
Boi iHQOpMalii BUMOI 3aKOHOAABCTBa Mpo BuOOpH HamioHanbHy
paay Ykpainu 3 nuTaHb TeneOayeHHs 1 paJiOMOBIICHHS, I[CHTPAIb-
HUI OpraH BHKOHABYOI BJaJd, L0 peani3ye Aep:KaBHY MOIITHKY
B iHpopMaLiiiHiii Ta BuAaBHU4IH chepax, LleHTpanpHy BHOOpUY
Komicito Ta KpuBOpi3bKy MiCBKy TepHTOpialibHY BHOOPUYY KOMICifO
Kpusopizbkoro paiiony JHinporerpoBcbkoi obmaacri [0].
BucHoBku. TakuMm 4yuHOM, HEBiJl'€MHOIO CKJIAJIOBOIO BHOOPUO-
To Tpollecy B Cy4dacHid NMpoeBpomneichkid YKpaiHi € MpUHIUI piB-
HOCT1 BUKOPHCTaHHS 3ac00iB MacoBoi iH(opMallii Mg yac nepeiBu-
OopHOi ariramii. 3rilHO 3 YMHHUM BHOOPYHMM 3aKOHOIABCTBOM
YkpaiHy 1ell NDPUHLUI Ma€ KOMIUIEKCHUN XapakTep, 110 MPOsIBIIs-
€TBCSL B CYKYITHOCTI, MO-TIEpIIe, PIBHUX YMOB JIOCTYIly KaHIUJIATiB,
napTiil (MicueBux opraHizaniil maptii) — cy0’ekTiB BHOOpUOro mpo-
1eCy — JI0 KOHKPETHUX 3ac00iB MacoBol iH(opMmarlii, a Takox edip-
HOT'O Yacy 4M JPYKOBaHOI IJIONIi; O-APYre, piBHUX YMOB JJIs KaH-
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IMIATiB, MapTiii (MicLEeBMX opraHizalliil mapTiif) — cy0’exTiB BUOOp-
4Oro mpolecy — MIOAO0 OIUIaTH 3a OJMHHUINI0 JAPYKOBAHOI ILIONIi
Ta OJMHUIIO edipHOTro Yacy i 0OMEXYEThCS JIHIIE TPAHUYHAM PO3-
MipoM BUTpaT Bubopuoro ¢ouay. [Ipu npomy, Ko piBHICTb YMOB
JOCTYIY A0 KOHKPETHHX 3ac00iB MacoBoi iH(opMaIlii, a Takox edi-
PHOTO Yacy 4d JPYKOBAHOI IUIOINII TapaHTYEThCS Mepeaycim 3abo-
POHOIO BiJMOBH 3aCO00M MacoBOi iH(opMaIlil y TAKOMY JIOCTYIIi, TO
PIBHICTH YMOB OIJIATH TapaHTYETHCS 3000B’I3aHHSIM 3aBYacHO My0-
JKyBaTH PO3IIHKH, & TAKOX 3a00pPOHOI0 HAJaBaTH 3HIKKY Ha OIl-
JaTy OKpeMOMY KaHIUAAaTy, mapTii (opranizamii naptii) — cy0’ekTy
BHOOpYOro mpoiecy. TOOTO BCTAHOBIIOETHCA HEMPUITYCTUMICTD
BHECEHHS 3MIH JI0 PO3I[iHOK, BCTAHOBJICHUX Ha MOYaTKy BUOOPYOro
MPOIIECY, JI0 3aBEPIICHHS MepeIBUOOPHOI aritallii mij yac BiANOBi-
nHUX BUOOpIB. Lle 03Hauae He TUILKM BUMOT'Y HE3MIHHOCTI BapTOCTI
OJIMHUII JIPYKOBAHOI TUIOIII Y OJUHUII eipHOro Yacy, a i HeMo-
JKJIMBICTh BHECEHHS JI0 TX BapTOCTI JOJATKOBHX OOOB’SI3KOBUX Op-
raHizalifHuX 4u iHQOpMALiMHUX MOCIYr (BUTOTOBJICHHS, OIMpPAIliO-
BaHHS, THUTPYBaHHA BijeoMaTepialliB; IW3aiiH, MaKeTyBaHHS,
(dbopmaTyBaHHS IPYKOBaHHUX MaTepiaiiB TOILIO).

Hacamkinels 3ayBaskuMo, IO TUTAHHS MepeaBUOOPHOI ariTaiii
B YkpaiHi norpedye moJaiblInX HAYKOBHX JOCHIIKEHb. 30KpeMa,
y HanpsIMKy OLIbII JIETaIbHOTO BUBYCHHS 3arajlbHUX 3acaj] BUKOPH-
cranns 3MI y npoueci nepeaBHOOPHOT ariTarii.
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PRINCIPLE OF EQUALITY AS GENERAL RULES
COMPONENT FOR MEDIA USING DURING
THE ELECTION CAMPAIGN

The article is devoted to the analysis of the peculiarities of the principle of
equality in mass media using in the course of election campaign. In particular, its
essence, legal regulation and problems of practical implementation. According to
the current election legislation of Ukraine, this principle has a complex nature,
which is manifested in the aggregate: first, equal access conditions for candidates,
parties (local organizations of parties) - subjects of the election process to specific
mass media, as well as airtime or printed space ; secondly, equal conditions for
candidates, parties (local organizations of parties) - subjects of the election process
regarding payment for a unit of printed space and a unit of air time and is limited
only to the maximum amount of expenses of the election fund.

However, establishing that the amount of pre-election campaigning of a
specific entity in mass media is limited exclusively to its financial capabilities,
which are determined by the volume of its election fund and cannot exceed the
established limit of such a fund, the legislator provides the opportunity for a
candidate or party to independently decide what part of the funds of its election
fund of the fund to be spent on financing pre-election campaigning in the mass
media, but at the same time they cannot exceed the limit of the fund. At the same
time, the VC determines the maximum size of election funds only in national
elections. In turn, the maximum size of election funds for candidates and party
organizations in local elections has not been determined. At the same time, if the
equality of conditions of access to specific mass media, as well as airtime or printed
space is guaranteed first of all by the ban on denying such access to mass media,
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then the equality of payment conditions is guaranteed by the obligation to publish
prices in advance, as well as by the ban on providing a discount on the payment to
an individual candidate, party (party organization) - the subject of the election
process That is, it is established that it is inadmissible to make changes to the
estimates established at the beginning of the election process until the end of the
pre-election campaign during the relevant elections.

Key words: the principle of equality, absolute equality, proportional equality,
pre-election campaigning, election legislation.
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LEGALITY AS THE PRINCIPLE OF LEGAL
RESPONSIBILITY

The article is devoted to the characteristics of the principle of legality in the
context of its application as a principle of legal responsibility, which is inherent in all
branches of law, including financial law and tax law, as a sub-branch of the latter. An
in-depth study of the principles of legal responsibility allows practitioners, using the
assets of scientists, to direct efforts to eliminate gaps in the law.

Key words: legal responsibility, principles, legality, financial law, tax law.

Target setting. The principles of legal responsibility are basic,
fundamental provisions that express the essence and purpose of legal
responsibility, as well as determine the laws of its functioning and
the order of its implementation.

Legal responsibility as an institution of law is inherent in
various branches of law and includes a system of principles that
consists of guiding ideas (directions) that reveal its branch essence.

The principles of legal responsibility are an integral part of the
structure, reveal its essence and patterns of application. The
principles of legal responsibility have always received considerable
attention from the side of scientists, because studies of this category
allow the most in-depth understanding of the laws of the functioning
of legal responsibility as one of the basic institutions of legal theory.
In addition, an in-depth study of the principles of legal responsibility
allows practitioners, using the assets of academics, to direct efforts
to eliminate gaps in the law. This practice accelerates the processes
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associated with achieving one of the goals of legal responsibility:
ensuring law and order in the state.

Actual scientific research and issues analyses. The issues of the
legal responsibility principles in general and its particularities and
classification, in particular, are constantly being studied by scientists who
study general theoretical issues and branch approaches, namely:
S. Alekseev, O. Bandurko, M. Koziubra, L. Nalyvaiko, N. Onishchenko,
A. Poliakov, O. Petryshyn, P.Pabinovych, Yu. Peshetova, O.Ckakun,
O. Tykhomyrov, M. Tsvik, Yu. Shemshuchenko, and many others.

The purpose of the article is to reveal the theoretical aspects of
understanding the principles of legal responsibility in general and
the principle of legality in legal responsibility, in particular.

The statement of basic materials. Since the legal institution of
legal responsibility is not stable in the dynamic conditions of the
development of society, there is a constant scientific interest in it
and its principles. In addition, scientists pay a lot of attention not
only to the set of principles of legal responsibility, but also to
research individual principles as part of the system. The approaches
of scientists to revealing the essence of the principles of legal
responsibility are not unambiguous. Thus, some scientists
emphasize that the principles of legal responsibility have a formal
expression and are generally binding. The principles of legal
responsibility constitute the overall system, which in turn ensures
the functionality of this institution. The principles of legal
responsibility should reflect the most fundamental, legal, and moral
connections on which legal responsibility is based [1, p. 26].

Others prove that an ambiguous understanding of this category
has been formed in the scientific literature, which is due to a number
of factors: first, the principle — the category is objective-subjective,
its definition in most cases depends on legal awareness, research
focus, scientific school; secondly, this definition was formed over a
long period of time, its content changed depending on the changes
that occurred in society and the scientific worldview; thirdly,
different directions in the understanding of the category "legal
responsibility" itself cause a different understanding of its
principles, their ambiguous classification and system [2, p. 286].
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We agree with the point of view of scientists who emphasize
that the principles of legal responsibility, which are a future
component of the institution of legal responsibility, included in the
legal system in general, cannot but "intersect" with the general legal
principles of law. Instead, they have their own specificity in each of
the branches of legal science.

General legal principles are understood as principles that are
common to law in its international, worldwide and universal
understanding; common to all legal systems of the same historical
type; for legal subsystems (parties) of a certain legal system of one
society; for all branches of the legal system of a certain society and
state [3, p. 108—109].

One of such general legal principles is the principle of legality,
which is actively applied in all areas of law in order to ensure law and
order in the state. The principle of legality provides that the activities
of state bodies are carried out exclusively on the basis, within the
limits of authority and in the manner determined by the laws of
Ukraine. Legal responsibility arises only for actions provided for by
law, is applied on the basis of strict compliance with the procedure
defined by law, bringing a person to legal responsibility is initiated
only by competent authorities provided by law.

In the Decision of the Constitutional Court of Ukraine dated
January 25, 2012 No. 3-pi/2012, it is noted that the principle
of legality provides for the application by the courts of the laws of
Ukraine, as well as normative legal acts of the relevant state
authorities, issued on the basis, within the limits of authority and in
the manner that are provided by the Constitution and laws
of Ukraine [4].

The principle of legality provides that responsibility of
a positive or negative nature arises in accordance with the
requirements of the law, applied by competent bodies or officials.
Exemption from liability must be carried out on legal grounds, the
type and limits of liability must be established by law. A law that
worsens the position of the subject of legal responsibility has no
retroactive effect, and vice versa. The principle of legality is closely
related to both punitive, educational and preventive functions
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of legal responsibility, influencing the nature, content and purpose
of these functions [2, p. 285].

Observance and strengthening of legality in public financial
activities in general and tax law, in particular, depends on the level
of financial (including tax) discipline in the state and the presence of
real (effective) mechanisms of responsibility of the subjects of such
activities in the event that they commit financial (including tax)
offenses. In this process, the effectiveness and implementation of the
principle of legality is of paramount importance.

The term "legality" is derived from the term "law" and, being
a complex concept, covers all aspects of the life of law — from its
role in the creation of the law to the implementation of its norms in
legal practice. Legality reflects the legal nature of the organization
of social and political life, the organic connection between law and
power, law and the state, law and society. The requirement of
legality equally applies to higher state authorities, other state bodies
that issue by-laws within their competence (the sphere of law-
making), direct executors of laws — officials, as well as public
organizations, commercial organizations, citizens (the sphere of law
enforcement) [5, p. 58].

In our opinion, the principle of legality consists in: 1) exact and
consistent fulfillment of the requirements of the law when
implementing measures of legal responsibility (including financial);
2) the validity of the application of responsibility to the offender. It
is implemented in all branches of law, including financial (and tax)
law, since subjects of financial (tax) law must comply with the
requirements of the law when exercising their rights and fulfilling
their duties.

Legitimacy acts as one of the most important methods of state
management of society, principles of state apparatus activity and
people's behavior, principles of legal regulation. In addition, it is
customary to attribute legality to the general legal principles of law,
since the normative functioning of the legal system is possible only
under the condition of its steady and consistent transformation into
life. Reflecting one or another approach to this complex social and
state-legal phenomenon, various authors consider legality as a
principle, requirement, method, political-legal regime, an element of
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democracy and culture, a component of social relations regulation.
The majority of scientists define legality as a concept that
encompasses the observance and implementation of legal norms
(laws, by-laws) by all subjects of social relations [5, p. 59-60]. This
principle is implemented in all branches of law. Subjects of law,
including financial (tax), when exercising their rights and fulfilling
their duties, must comply with the requirements of legality.

The principle of legality reveals legal validity from the point of
view of practical implementation of law. In scientific literature in
general, and financial and legal literature in particular, a unified
approach to the definition of this concept, its initial elements and
main aspects of implementation has not been formed.

The concept of legality has always been inextricably linked with
the system of law enforcement and ensuring justice. That is why
these principles are closely interconnected in their implementation.
In the concepts of many scientists, philosophers, and politicians,
these concepts were inextricably linked [6, p. 76].

At the same time, the idea of legality is understood as the
opinion formed in legal consciousness about the expediency and
necessity of real legal behavior of all participants in legal relations,
in the presence of which there is no room for arbitrariness, the
generality of law is actually achieved, the real realization of
subjective rights [7].

Speaking about legality, we are talking about compliance with
legal norms in general. This distinguishes legality from principles-
norms, as they are formally expressed in legislation and can be
directly applied in solving specific cases. At the same time, the
principle acts as an ideal form of legality — everyone must follow the
rules of the law. In reality, by no means, not all legal norms and not
all subjects are observed and implemented, there are many
violations of legality [8, p. 59]. That is, an offense committed in any
sectoral legal relationship is unequivocally related to a violation of a
legal norm, therefore, it is automatically a violation of the principle
of legality.

From the above mentioned, it can be concluded that the study of
legality as a phenomenon of social reality, the connection of its
theoretical ~provisions with the conditions of practical

101



Ne 2 (19), 2023 Hayxoswit Bicuuk Cieprmuan. Cepist: [IpaBo

implementation is not only an important scientific, but also a
practical problem. The historical experience of the functioning of
state legal systems of many countries of the world shows that
compliance with the requirements of legality in them contributes to
the disclosure of law not only as a means of realizing the interests of
members of society, but also as a tool for realizing the personal
interests of individuals, their freedom. That is, it is the basis of the
functioning of the legal system as a whole, and a manifestation of a
mandatory element of the branches of law, in particular, financial
law. In its essence, this is a qualitative characteristic of law, which
ensures its content. Therefore, its study is necessary not only for the
recognition of other sectoral principles of law, but also for the
creation of relevant legal norms based on it.

Nevzorov I. writes that the basis of the implementation of the
principle of legality in the practical plane should be a threefold
system connection: "the law — its adequacy to the needs of life — the
implementation of the law (first of all, its enforcement)" [8, p. 55].
Therefore, in law (including financial law), the implementation of
the principle of legality requires the presence of appropriate
legislation. At the same time, the legislation should be such that it
meets the modern needs of society. In order for the laws and their
norms to be implemented most effectively, the legislation must be
understandable for law enforcement officers and stable.
Unfortunately, such signs are characteristic of domestic legislation
(primarily, financial) only partially. All public activity (including
financial) must comply with the principle of legality.

The action and implementation of the principle of legality is
manifested in relations and in relation to financial and control public
activities of all spheres of economic activity. Professor
L. Savchenko emphasizes that financial control contributes to
compliance with the principle of legality in the field of financial
activity, because, firstly, this principle is characteristic of him;
secondly, with its help, various violations of financial discipline are
exposed. That is, financial control is an important means of ensuring
the legality of financial activities. Its main task is to check
compliance with the legislation on financial matters, the timeliness
and completeness of the receipt of funds to the relevant funds, the

102



Hayxoswit Bicauk CiBepmman. Cepist: [IpaBo Ne 2 (19), 2023

prevention of financial offenses, etc. Since the competence
of financial control bodies includes the detection of violations of
financial discipline, the use of measures to prevent and stop
violations of legality in the financial sphere, the principle of legality
should be the main principle of their activity [9, p. 55].

Legitimacy can exist only in the presence of stable legislation, the
norms of which do not contradict each other, as it establishes the tasks
and powers of the relevant subjects of financial control, which
contributes to the proper activity of the latter. Insufficient development
of certain issues that are subject to legal regulation, obsolescence of
some norms, their constant change have a negative impact on the
implementation of the principle of legality and, accordingly, on the
activities of the subjects of financial control, as additional difficulties
are created for the correct application of the norms of law, and therefore
for their fulfillment tasks and functions [10, p. 71].

Conclusions. Therefore, the principle of legality as a general
legal principle in law has a comprehensive application, it applies to
all public activities, to the actions of all legal entities. The financial
and legal significance of this principle lies in the creation and
maintenance of the regime of legitimacy of public financial activity.

The principle of legality, as a principle of legal responsibility, is of
particular importance in determining one of the main functions of the
state which is security, the observance of which is a guarantee of the
development of a democratic legal state, which ensures the protection
of the rights and legitimate interests of the citizens of Ukraine.
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3AKOHHICTb SIK TPUHLUI FOPUIUYHOI
BIJINOBIJAJILHOCTI

Cmamms npucesiuena xapakxmepucmuyi NPUHYUNY 3aKOHHOCMI 68 KOHMeKCMi
11020 30CMOCY8AHHS SIK NPUHYUNY TOPUOUHHOT GIONOBIOANILHOCHI, NPUMAMAHHOMY
6CIM 2ay3sIM NPAsa, y MoMy YUCH PIHAHCOBOMY NPABY MA NOOAMKOBOMY NPABY K
nioeanysi ocmannvoeo. Iloenubnene usuenHs NPpUHYUNIE IOPUOUYHOT 8I0ONOBIOATb-
HOCMi 00380J151€ NPAKMUYHUM NPAYIBHUKAM, BUKOPUCIMOBYIOUU HAODAHHS HAYKOG-
yis, CnpsAMO8yeamu 3yCULISL HA YCYHEHHs npo2aaun y npasi. Taka npakmuxa npu-
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CKOPIOE npoyecu, nog A3aHi 3 O0CASHEHHAM OOHIET 13 yinell IopuouyHoi 8i0no8ioanb-
Hocmi — 3a0e3neueHts: 3aKOHHOCTE I NPABONOPAOKY 8 OEPIHCABI.

FOpuouuna ionosioanvHicms 5K IHCMUMYm npaga NPUMAamMaHHull pisHUM 2a-
JY35M HPABA 1l OXONTIOE CUCTNEM) NPUHYUNIB, SIKA MICumby KepieHi idel (Hanpsam-
KU), Wo po3Kpusaioms ii eanyszegy CymHicmy.

Tpunyunu ropuduynoi ionosgioanvuocmi, 6yOyyu CKIA0080K [HCIMUMYMY
FOPUOUYHOT 8IONOGIOATLHOCI, WO 8X00sMb 00 CUCEMU NpABA 302alOM, HE MO-
JACYMb He «Nepemunamucsy i3 3a2a1bHoNpasosumuy npunyunamu. Hamomicme 6onu
Mawomb 800 cneyupiKy 8 KodiCHil 3 eanysel npagogoi nayku. OOHUM 3 MaKux 3a-
2aIbHONPABOBUX NPUHYUNIE € NPUHYUN 3AKOHHOCTI, SKUL GKIMUBHO 3ACTNOCOBYEMb-
€51 8 YCIX 2any3sX NPABA 3 Memoro 3abe3neuents nPasonopsioKy 8 0epiICcasi.

Jlompumanns ma 3miynenHs 3aKOHHOCMI 8 NYONIUHIlU PIHAHCOGIN JisIbHOCMI
3a2a10M ma 8 NOOAMKOBOMY NpPAGL 30Kpema 3anedXcumv 6i0 piGHs (DIHAHCOB0T
(v momy uucii nooamrko8oi) OUCYUNIIHU 6 0epiHCcasi ma HAABHOCE pedlbHux (Oie-
BUX) MEXAHIZMIB 8ION0BIOATLHOCHE CY0 €KMi8 Makoi OIIbHOCME y PA3 GUUHEHHS
HUMU (DIHAHCOBUX (V MOMY YUCTI NOOAMKOBUX) NPABONOPYUieHb. Y ybomy npoyeci
nepesadicHe 3HAYEeHHs. Malomb Jlegicmy ma peanizayis came NPUHYUnY 3aKOHHOCHIL.

Jis ma peanizayis npunyuny 3aKOHHOCMI NPOAGIAEMbCS Y GIOHOCUHAX,
108 'A3aHUX 3 PIHAHCOBO-KOHMPOILHOIW NYONIUHOI0 OIANLHICHIIO 8CIX chep 2ocno-
dapcvkoi OistbHOCH.

Tpunyun 3axonnocmi Sk NPUHYUN IOPUOUYHOT IONOBIOATLHOCME MAE 0COOIU-
6€ 3HAUEHHsI NpU GUIHAYEHHI OOHIET 3 OCHOBHUX (DYHKYIU Oepocasi — OXOPOHHOI,
0OMPUMAHHSL AKOL € 3aNOpPyKor po30y008u 0eMOKpAmu4Hoi npasosoi 0epaicasu,
wjo 3abe3neuye 3axucm npag ma 3aKOHHUX inmepecie 2pomadan Yxpainu.

Knruosi cnosa: opuduuna 8ionogioaibHicms, NPUHYUNU, 3AKOHHICMb, i-
HaHcose npaso, nooanKose npaso.
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The article examines the issue of one of the forms of implementation of legal
norms of law enforcement in the system of the State Criminal and Executive Service
of Ukraine. Theoretical and practical problems of application of legal norms, cases
and conditions of this activity are analyzed. It is emphasized that the application of
legal norms by employees of bodies and institutions of the State Criminal and
Executive Service of Ukraine is a creative activity that stems from the legal status
of the service, duties and rights of the rank and file.

High-quality implementation of this form of realization of legal norms requires
perfect legal training and substantial knowledge of law enforcement officers.

Key words: implementation of the law, application of the law, State Criminal
and Executive Service of Ukraine, rank and file, law enforcement activity, cases of
law enforcement.

Target setting. Law, as a social regulator, fulfills its function
only when it is carried out in real practical reality. In fact, the life of
legal norms is not in their presence, but in their functioning,
implementation, in their ability to influence reality.

In the implementation of legal prescriptions in the actions of
officials and state bodies, their purpose is manifested and their
effectiveness is reflected.

Law as a whole is a transforming force not in itself, but in the
process of its influence on the development and regulation of social
relations, which is its essence and social value.
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Along with the active law-making activity during the years of
Ukraine's independence, a wide range of measures aimed at the
implementation of the adopted laws are carried out, although their
goal is not always achieved, especially in the field of protection of
the rights and freedoms of citizens.

The application of legal norms is one of the most important
forms of its implementation.

It acts as a kind of organizational and legal method of carrying
out state-authority activities: executive-administrative, control-
supervisory, law-enforcement. The application of legal norms is a
complex of procedural, organizational, material, informational and
other components, connections and relations. The State Criminal
and Executive Service of Ukraine (hereinafter referred to as the
State Criminal and Executive Service of Ukraine), both a law
enforcement and an executive administrative agency, actively
engages in law enforcement activities in various areas determined by
tasks and functions.

In the scientific literature, there are many theoretical studies in
the direction of researching this form of legal norms
implementation. But there are no special studies dedicated to the law
enforcement activities of the SCES of Ukraine and probation
authorities. In this regard, the theoretical understanding of the set of
problems of law enforcement activity, and in particular those related
to the organizational and legal mechanism of its implementation, is
of significant importance.

Actual scientific researches and issues analysis. As our analysis
shows, Soviet and Ukrainian scientists, in particular S.S. Alekseev,
D. M. Bakhrakh, 1. L. Bachylo, M. V. Vitruk, M. Voplenko, 1. Diuriahin,
M. S. Kelman, O. P. Koreniev, V. Lazariev, O. Murashyn, P. Nedbailo,
V. M. Popovych, P. M. Rabinovych, O. F. Skakun, A. V. Starostiuk,
Yu. A. Tykhomyrov, V. A. Yusupov have actively researched the pro-
blem in question.

These scientists have made a significant contribution to solving
the problems of the implementation of legal norms, in particular the
application of the law, but for some time, the issue of law
enforcement activities of individual state bodies remains
insufficiently developed.
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The purpose of the article is to analyze the main aspects of law
enforcement, its basis and place in the implementation of tasks and
functions of bodies and institutions for the execution of criminal
punishments.

The statement of basic materials. The SCES of Ukraine is an
integral part of the state mechanism and, occupying an appropriate
place in the system of state bodies, can carry out its activities only
within the limits of those tasks and functions provided for by the
legislation of Ukraine.

Bodies and institutions of the SCES of Ukraine participate in the
implementation of virtually every function of the state. Their
activity is determined by economic, political, legal, cultural,
ideological-educational, social and other directions.

At the same time, the SCES of Ukraine, as a part of law
enforcement agencies, has an impact on the state of combating
crime, protecting the rights and legitimate interests of citizens.

The following assessment of their relation to the law should be
applied to officials of this service, as well as to other subjects of law
enforcement. Their performance of the duties stipulated by the law,
implementation of the requirements addressed to them is covered by
the limits of legal behavior. Failure to comply with the law or
deviation from it, ignoring it, etc. is illegal behavior.

The efforts of the law enforcer, aimed at ensuring the
implementation of the right and actions that are taken in addition to
what is provided for by job instructions and other legal acts, will
testify to active lawful behavior [1, pp. 283-285].

The analysis of the concept of the application of legal norms
indicates the difference and commonality of views of scientists on
this legal category. Thus, in the textbook "Theory of State and
Law",  prepared wunder the guidance of  Professor
Yu. A. Vediernikov, it is indicated that "The application of legal
norms is a procedurally-procedural, authoritative-organizing,
creative activity of competent state bodies, public associations and
officials authorized by the state, aimed at solving specific cases by
issuing individual legal prescriptions [2, p. 277].

Professor V. V. Kopeichykov gives the following definition:
"This is the state-authority, creative-organizational activity of state
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bodies and public bodies authorized by the state regarding the
adoption of individual and specific legal prescriptions for the purpose
of solving a specific case, aimed at the implementation of legal norms
and carried out in specially established forms [3, p. 179].

Worthy of attention is the opinion of P. M. Rabinovych: "The
application of legal norms is an organizational and legal activity
carried out by competent state bodies, authorized public associations
or their officials, the results of which are the establishment of sub-
normative, formally binding individual rules of behavior of
personified subjects” [4, p. 96].

This analysis shows that subjectivity is common to all definitions,
that application is a power-organizing activity, and a mandatory
feature is the issuance of personalized individual legal acts.

In accordance with Part 1 of Art. 1 of the Law of Ukraine "On
the State Criminal and Executive Service of Ukraine", "The State
Criminal and Executive Service of Ukraine is entrusted with the task
of implementing state policy in the field of execution of
punishments" [5].

In the development of this provision in Art. 6, Part 1 states:
"The State Criminal and Executive Service of Ukraine, in
accordance with the law, performs law enforcement and law
enforcement functions and consists of a central body of executive
power that implements state policy in the field of execution of
criminal punishments, its territorial management bodies, criminal
enforcement inspection, institutions execution of punishments,
detention centers, paramilitary formations, educational institutions,
health care institutions, enterprises, institutions for the execution of
punishments, other enterprises, institutions and organizations,
creation to ensure the fulfillment of tasks of the State Criminal and
Executive Service of Ukraine.

Thus, it can be seen from the above that the law enforcement
and law enforcement functions of the State Security Service of
Ukraine are the main ones and apply to all components of the
service. But law enforcement activities can only take place under
certain conditions. The theory of law has developed various groups
of cases, their number varies from three to nine in various scientific
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studies. Yes, already in the mentioned textbook by
Yu. A. Vediernikov indicates the following cases:

1) when other participants in social relations cannot have
subjective rights and legal obligations without the state-authority
activity of competent bodies;

2) when resolving a dispute about the right - if there are certain
obstacles regarding the possibility of the participants of social
relations using their subjective rights, as well as when the legal
obligations assigned to them are not fulfilled voluntarily;

3) if there is a need to officially confirm certain actions or check
their legality;

4) when obligations are not fulfilled or there are obstacles in the
exercise of the right, which makes it necessary to resort to coercive
measures;

5) if the legal order begins to operate taking into account certain
circumstances that require special establishment or control;

6) if official establishment of legally specified facts or specific
documents is required;

7)in case of executive and administrative activities of state
bodies and local self-government bodies, resolution of personnel
issues;

8) when there is a need to implement the sanction of the legal
norm — determination of the degree of legal responsibility of the
offender;

9) there are gaps in the law and it is necessary to apply the
analogy of law or international acts officially ratified by the state
authorities [2, p. 278].

Application of law is the most complex form of its
implementation. At the same time, it can also include other forms of
exercising the right, such as compliance with certain norms,
performance of assigned duties, as well as the use of rights, which in
this context belong to the bodies and institutions of the criminal
enforcement service. All this indicates the complex nature of the law
enforcement form.

But, in addition to what distinguishes this form is its
authoritative, organizing character, and its control function in
relation to other subjects.
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Among the many empowering and binding norms of the Law of
Ukraine "On the State Criminal and Executive Service of Ukraine",
there are many that cannot be implemented by specific entities
without special control and assistance from relevant bodies and
managers who are officials of this service. For example, admission
to service in the SCES, dismissal from service, formation and
reorganization of units, registration of various official cases,
exposure to various types of legal responsibility, etc.

Subjects of law enforcement in the course of this activity on the
basis of current regulations:

a) establish the existence of subjective rights and obligations
of persons;

b) determine the moment of action or the fact of termination
of subjective rights and obligations;

c) exercise control over the correctness of obtaining rights and
assigning duties.

The system of the criminal enforcement service is extensive and
multi-level, so it cannot function without one link being controlled
by another, so that the higher bodies, according to their level, do not
contribute to the activities of the lower links. The essence of this
always lies in determining the limits of such control or practical
assistance in order to exclude unjustified interference in the affairs
of the grassroots, the organization of managerial relations.

The application of legal norms differs from other forms of law
enforcement (observance, execution, use) by its purpose, the nature
of the activity and the form in which it takes place.

To provide assistance, to force the implementation of legal
norms, to impose responsibility in case of violation of the
requirements of the law, and so on - the task of law enforcement
entities.

Article 18 of Section IV "Rights and duties of officials and
employees of bodies and institutions for the execution of
punishments, remand detention centers", of the Law of Ukraine "On
the State Criminal and Executive Service of Ukraine", establishes
the list of rights and duties of this service. Obligations are
normatively established in 22 clauses, and rights in 14 clauses and 4
subsections of the Law. Penal bodies and institutions are not only
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law enforcement, but also perform the function of state
administration.

The rights and obligations enshrined in the Law are
implemented in the process of performing law enforcement and
management functions. This shows that the application of law by
these bodies and institutions is a creative activity. This is due to a
large number of life circumstances that arise from specific norms of
the law and life situations that have to be investigated.

The creative side of this activity is related to the specification of
law. The fact is that the legislator specifies many evaluative
concepts that must be disclosed in legal practice.

The creative nature of law enforcement activity requires a
professional, competent approach, and this is connected with the
need to train competent, legally experienced personnel, which can
be graduates of the relevant educational institutions. Solving these
issues is impossible without effective personnel policy, which is
related to the professional training of future and current employees
of the SCES, aimed at obtaining and constantly improving the
professional knowledge, skills, and abilities necessary for the
successful performance of the tasks assigned to the Criminal and
Executive Service.

The Academy of the State Penitentiary Service and vocational
training schools are capable of solving the tasks.

According to O. A. Mukhtarova, the main areas of personnel
training and improvement can become:

— development of a multi-level system of personnel training, the
use of modern methods of organizing the educational process,
effective control of the knowledge of cadets, students and trainees;

— improvement of training technologies, approach to practical
activities of the bodies and institutions of the SCES;

— improvement of special, combat and physical training of rank-
and-file and senior staff due to intensification and maximum
approximation of the content of training to the real conditions of
operational and service activity, improvement of methodical
support;
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— implementation of the principle of training scientific and
pedagogical personnel who have practical experience in law
enforcement agencies [6, p. 183].

Conclusions. Summarizing the above, the following
conclusions can be drawn:

The State Criminal and Executive Service is both an executive
and law enforcement body of the state;

According to the current legislation, the SCES of Ukraine is
entrusted with the implementation of law enforcement and law
enforcement functions, the realization of rights and duties by rank-
and-file and senior staff is carried out by applying the norms of the
current legislation.

The application of legal norms is the power-organizing activity
of state bodies, officials and public organizations authorized by the
state with the aim of solving a specific case by issuing individual
legal acts.

The qualitative application of legal norms can be carried out by
competent, legally experienced employees of the criminal
enforcement service within the limits of their powers.
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IMPABO3ACTOCYBAHHS B JI1JIbHOCTI OPTAHIB
1 YCTAHOB KPUMIHAJIbHO-BUKOHABYOI
CJIY)KBU YKPATHU

Y ecmammi posersioaiomecs numannsi oOHiel i3 popm peanizayii HOpm
npasa — npago3acmoco6HOi OLSLIbHOCHI 6 CUCIEMI KPUMIHAIbHO-8UKOHAGUOT
cayorcou.

Iiokpecmoemyvcs, wjo npago ax coyianbHuil pecyismop BUKOHYE CBOI0
QyHKyio e mooi, Koiu 60HO 30IUCHIOEMbCS 8 PeAIbHIll RPAKMUYHIL Oilic-
Hocmi. Y eémineHHi npasosux npunucie, y 0isx nocalosux ocio i opeauie dep-
JHCABU NPOSIGTIAEMBCS IX NPUSHAYEHHS. A BI000PANCACTbCS ePeKMUBHICTD.

Obrpynmogyecmucsi, Wo npaso € nepemseoproBaibHOI0 CUNOI0 He CAMO
no cobi, a 6 npoyeci 1020 BNAUBY HA PO3GUMOK | Pe2yT0BANHS CYCHITbHUX
BIOHOCUH. Y yboMy noseae 1ioeo Cymuicmeo i COYiaibHa YIHHICMb.

Y cmammi niokpecnmoemucs, wo 3acmocyeans HOpM RPABA € OOHIEIO 3
Haveaxcausiwux gopm tiozo peanizayii. Bono sucmynae ceoepionum opeani-
3aYIIHO-NPABOBUM MEMOOOM 30IUCHEHHS. OEPHCABHO-GNIAOHOL OITbHOCHI:
BUKOHABYO-PO3NOPSLOUOT, KOHMPOJIbHO-HA2NIA00801, RPAB0OXOPOHHOL.

Ananizyromscs pisHi 6U3HAUEHHS NOHAMMA 3ACMOCYSAHHS HOPM Npa-
6a, obrpynmosani euenumu-ropucmamu. Koncmamyemocs, wo /epoicasna
KPUMIHAILHO-BUKOHABYA  Cayocba YKkpainu € cKiadoeolo UYacmuHow
0epIHCasHO20 MexXanizmy I 30IUCHIOE C8010 OISbHICMb MILbKU 8 MeNCAx
mux 3a80ans i QyuKyiil, sKi nepeddayeri 3axkonodascmeom Yrpainu. Op-
2aHU U YCMAaHo8U cyxcou bepymo yuacmo y peanizayii pakmuyHo Koxc-
HOT QhyHKYiT deparcasu.

Hepoicasna xpuminanvro-eukonasya ciysicoa Ykpaina sk wacmuna
NPABOOXOPOHHUX OP2AHI6 MAE BNAUE HA CIAH DOPOMbOU 31 3NOYUHHICIIO,
3axucm npae i c60600 2POMAOsIH.

Y ecmammi 6 yacmunu 1 3axony Yxpainu «llpo /lepoicasny xpumi-
HAbHO-BUKOHABYY Cyachy Yrpainuy iidoemocs. «/lepoicasna kpuminaio-
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HO-BUKOHABYA CydicOa YKkpainu 6i0n08iOHO 00 3aKOHY 30IUCHIOE NPAGo-
3ACMOCOBHT MA NPABOOXOPOHHI (DYHKYIL ... ».

Iiokpecmorouu, wo yi ynryii cmocyromocs ecix ckaadogux /JKBC,
BKA3YIOMbCST HAYKOBO 0OIPYHMOBAHI GUNAOKU Ul YMOBU, KOAU 8100Y8aAEMb-
€5l PABo3ACmMOCOBHA OIANbHICMb, d MAKONIC Me, Wo Ys OIIbHICIb MONCE
oxonmoeamu Ul iHwi popmu peanizayii npasa. I[lpasozacmocosna Oisib-
nicmo ¢cy6 ‘exmis JJIKBC € meopuoro disinbnicmio i nompebye npogecitino-
20, KOMNemeHmMHo20 nioxody. Aemopu cmeepodicyroms, wo 01 Ybo2o
NnosuUHHA OYMuU OOCKOHANA, 2MUOOKA NIO20MOBKA NPOpecilinoco epamom-
HUX, HOPUOUYHO OCBIYeHUX Kaopie, sKI 30amui eunyckamu Axademis
JIImC ma inwi Ha8uanbHi 3aK1A0U.

Knwuogi cnoea: peanizayisi npasa, 3acmocyeéanms npasd, Kpumi-
HAbHO-BUKOHABYA CAYHCOA, PAOOBULL | HAYANLHUYLKUL CKAAD, Npaso3a-
CMOCOBHA OiANbHICMb, GUNAOKU NPABO3ACTNOCYBAHHSI.

115



HAYKOBE BUJIAHHA

HAYKOBUH BICHUK CIBEPIIMHMU.
CEPIA: ITIPABO

HAYKOBHUM ) KYPHAJL
Ne 2 (19)
BinnoBinanbHMiA 32 BUITYCK Henucenko K. B.
Penakrop niteparypHuii Maxotxko O. I1.

Komm’toTepna Bepctka i makeryBanas  Cuma JI. M.

3a J0ocTOBIpHICTD iHpOpMaii y cTaTTsX
BiJIMOBiTAJTEHICTh HECYTh aBTOPH ITYOTiKAITiH.

[ixmcano mo apyky 07.07.2023 p. ®opmar 60%84/16.
Hpyx pizorpadist. I'apriTypa Times New Roman. YM. npyk. apk. 6,74.
Tupax 100 mp. 3am. Ne 110/23.

Pepmaxmiiino-BunaBHrYa rpyna AxaneMii JlepskaBHoi eHiTeHIIapHOI CITy>XOn
14000, m. Yepmiris, Byn. ['onua, 34.
CBiZIoNTBO PO BHECEHHS Cy0’ €KTa BHIABHUYOI CIIpaBH 110 J{ep>kaBHOTO peecTpy
BH/IABIiB, BUTOTOBJIIOBAYiB i PO3IIOBCIO/KYBaviB BUIABHUIOI POLYKILiT
cepis JIK Ne 5378 Big 06.07.2017 p.



