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Homiii H. €.,
JIOKTOp (hiocoChKUX HAyK, podecop,
npodecop kadeapu eKOHOMIKH Ta COIaIbHUX JUCIHUILTIH,
Axazemis Jlep>kaBHOI NeHiTEHIIIapHOT c1yx0m, M. UepHiriB, Ykpaina
ORCID: 0000-0001-7933-887X
JEPJKABA 1 BIHHA:

ICTOPUKO-®PIVIOCOPCBHKA PE®JIEKCIA BITIHOCHUH

3azuaueno, wo 3 dasnvocpeyvkoco pinocopa I'epaknima 6i0ciiOK08yEMbC
OyMKa, Wo BIlHA, K HAUXAPAKMEPHIuuUL 8use «Oopomvouy 6 ii dianekmuurHomy
PO3YMIHHI, € PYIMITIHON CUILOK PO3GUMKY ICMOpPIT ma 0epicasu, 3aKOHOM Oymmsi.
Bitina — ye niompumxa ichysanuss ma 3micmy Oeporcagu. Bitina cmeoproe Oepoicagu
i 600HOYac 30amua 3pyunyeamu ix. Bilina 3a2apmogye 0epircasHicmb, NPUMYULYE
00 KoHYeHmpayii pecypcie 3apaou nepemozu 8 pyKax 61aou, Wo pazom 3 mum Hece
Hebe3nexy, 60 0epaicasa cmae Haomo CUILHOI).

Knruosi cnosa: siiina, depoicasa, KiacuuHa KoHyenyis iliHU, 3105KICHA 6ill-
Ha, CUIA 0epPAHCABU.

IHocTanoBka mpoOJjeMH. ApUCTOTENb, BU3HAYMBIIM JIIOJAUHY
K «Zoon politikony, dakTuuHo BKazaB Ha (akTop iCHyBaHHS Ta
BIDKMBAHHS JIIOJICTBA: JIIOAWHA Ma€e OyTH 1 (YHKI[IOHYBaTH B COLi-
aNbHIA Tpymi i BiANOBIAHO, BOHA Ma€ IIYKATH MOPIBHSHO MPHHHSAT-
Hi BapiaHTH CBO€i B3a€MOJil B Hil y MeXax pi3HUX cuTyamii. Sk
MPaBWIIO, CYNEPEYHOCTI MK CKJIQJHO OPraHi30BaHMMH COIliaJIbHU-
MU TpyNaMH JIIOJIeH, IKUMH € JepiKaBH, NepioAMYHO 3ar0CTPIOIOTh-
csl, TAIOYM TOIITOBX JUIS PO3TOPTaHHS B paMKax HasBHOI CHTYarlii
00’€KTHBHO JECTPYKTUBHUX TpoleciB. KpaiiHili cTymiHb IeCTpyK-
TUBHOCTI B32€MO/Iii MJK BETMKHMH COL[IaIbHUMH TpylamMu — Iie Bili-
Ha, sIKa 1103a 3aJISKHICTIO BiJI IEBHUX OOCTABHH € «CTaHOM OOPOTh-
Oou cunoto» [1], «akTOM HacWJIs», SIKMM BUCTYNA€E SK 3HAPSIASL
MOJNITUKHU, AK 1 mpoxoBxkeHHA [2]. HaBiTh mompu Te3y «BiiiHa —
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TpiX», fKa HaISKUTHh 10 0e33amepeyHuX, peajbHICTh JEeMOHCTPYE,
IO JIFOJICTBO PO3B’A3YE 1 BCTyMae y BiHHU Oe3mepepBHO, MepeBois-
Y KaTeropito «BilHa» B KOJIO MeTai3WYHHX SBHIL. 3BaKAIOUH Ha
(akT nerepMiHyBaHHsI BIHHM Ta IHII[IFOBaHHS aKTUBHOI y4yacTi B Hil
OKpEMUX TPYII JIFOJICH, a TAKOXK JIETITUMHICTh BUMHEHUX HUMH JIil
BiZITBOPIOETHCS Y CYCHUTBHIN AyMIIi Ta COLIaNbHINA MPaKTHIN MPOTS-
roM yciel icTopii JIIoJcTBa 1 € KOPUCHUM HIIIPYHTSIM JI0 aHATi3y MO-
TJISJIIB Ha BIIHOCUHU JICP)KAaBH Ta BilTHU.

AHaji3 ocTaHHixX gocaimkens i myosikamiii. IcTopis moacTea
— IIe icTOpis IepeMeXOBYBaHHA Yacy BiliHU 1 yacy Mupy [3], gk uep-
TYBaHHS HEraTUBHOCTI Ta MMO3UTUBY, HOPMHU 1 aHOPMAJIBHOCTI, ITpaBa
Ta Hempasa. Taky OI[IHKY 3HAaXOAMMO B Pi3HMX MucauTeniB. IIpo
060poTHOY, BiliHY K MPO HEraTHWBHI, pyHHIBHI, HECIIPABEAINBI SBU-
1a TOBOPWB, HANpUKIal, 1ie AHAaKCIMaHIp, SKWi O0a4YMB MPOBHUHY
B PO3B’sI3yBaHHI BilfHM y MparHeHHi 10 JOMiHYBaHHS i 3BEpXHOCTI.
Ho mutanHs (igocodii BiliHM, MHCTENTBa BEACHHS BiliHHU, TpaBa
BifHM B pi3HI yacu 3BepTaysucs Oarato JTOOOMYAPIB, BIHCHKOBUX
TEOPETHKIB, IpaBUTENiB, onkoBouiB: Kondymii, Jlao-13u, ['epak-
ait, uuepon, I.Ipomiit, T.I[066c, Mx.Jlok, H.MakiaBemi,
L. JI. MonTeck’e, 1. Kaurt, I'.Terens, P.lepinr, P.llrelinmer,
K. ®. Knay3esii Ta iH.

Ha croroani mpoOieMaTrka BiJIHOCHH JEP>KaBH 1 BIHHU YacTilie
MPEJCTABJICHA B MEXaX KOHIICIIIIl CIIpaBeyIMBOl BiliHH B JOPOOKY
M. Jlokpimia, M. Yomuepa, C. Jlazap, /lbx. MakMexona, X. MroHK-
nep, I1. Cinrepa, P. Xonmc Ta iH. Cepen yKpaiHCBKUX JTOCITiTHHKIB
novyatky XXI cr. nmutanHs ¢inocodii BifHM Ta B3a€MO3B’SI3KY Jep-
aBW 1 BiliHN nopymryroth B. KpaBuenko, . [lanadinin, B. [amenxo,
I'. Pabokopoeka, O. Psimiko, B. Psimiko, A. [lapeHok ta iH.

Mera cTaTTi. 3aKOHOMIPHUM HACJIIJIKOM IOSIBU B paMKax (iio-
co(hChKO-TIPaBOBOTO JUCKYPCY OOTOBOPEHHSI IOJIO BIIHOCHH JIEp-
JKaBU 1 BIFTHM CTaJIO 3aKpIiIUICHHS K 00’ekTa peduiekcii B rymaHiTa-
PHUCTHII Ta PO3BUTKY OKpeMoi ramysi ¢izocodii — dpimocodii BiitHH.
LikaBo, mo cam TepMiH «dimocodis BiiHU» B yKpaiHCBKOMY (isio-
co(h)CbKOMY JMCKYPCI IPAKTHYHO HE 3aCTOCOBYETHCS, X0Ua B 3aKOP-
JIOHHOMY — 3’SIBUBCS 1€ Ha modaTky XIX cT. 3aBIsSKd OMpUITION-
HEHHIO Tpalli HamoJIeOHIBChbkOro reHepana Kopxka zae LllamOpe
«Dinocodis BiftHm» (1828). Ha mexi XIX—XX cr. «dinocodis Biii-
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HUY, K OKPEMHH HanpsIMOK, HaOyBa€e MOMIMPEHHS 1 HOro TOJIOBHUM
3aBJIaHHAM BHU3HA€ETHCS (DiTocodchbke OcMUCIEHHs (yHIaMEeHTallb-
HOT'O MIIIPYHTS BiffHHM, MpUYMH 1i pO3ropTaHHs Ta poii, MO Bifi-
IparoTh JepkaBa 1 MpaBo IIiJT Yac BilHU.

Xoua igei MUHYJIOTO MOXYTh HE BIJIOBIATH pealisiM, OJHAK
BOHH 3aBXKJIM HECYTh y CO01 IMOTEHIIIaN IS PO3JYMIB, 110 € KOPHUC-
HUM JIJIS YCBIJIOMJICHHS TJIMOMHM 1 MaclITa0iB Ti€l 4u 1HIIOI MPo-
OneMu, 3 KO0 CTHKA€EThCS JIOJACTBO. SIK TOBOPHUTH CTapa MpUKasKa
«BiliHa — HaxTO cepiio3Ha cmpasa, MO0 AOBIPATH i1 BiliCEKOBOMY»,
Ky TIpUIHUCYIOTh (panmy3bkomy aumiomaty L. M. ne Taneiipan-
[lepiropy, To nouiabHUM Oyze MOTJITHYTH Ha pedIIeKCyBaHHS MO0
CUCTeMHU «jaepkaBa & BiliHa» 3 (dirocodcbkoro mnorysay. Ot-
xKe, MeTOI0 myOJaikanil € mpeacTaBiIeHHs! CTUCIOTO aHaji3y AYMOK
JIFO0OMYIPIB MUHYJIOTO Ha CYTHICTh BIIHOCHH JICPKAaBH 1 BifTHH.

Buknaaxg ocHoBHoro marepiamy. CeHC BiIHOCHH JepKaBu 1
BiIiHM JOI[UIBHO MOYMHATH po3risgatu 31 CrapomaBHboro Kurato,
7€ B paMKax CTBOPEHUX WIKIT (i1ocoCchKO-MOMTHYHOI TyMKH
copMyBasiach Tak 3BaHa «KJIACHM4YHA KOHIEMIis BiiHU». B moOy
Hapcts, mo 6optothest (V — ocranns uBepTh LI cT. 110 H. €.), kuTaii-
CbKi MpaBUTENi Ta BiICHKOBI Bike 100pe pO3yMiJHMcS Ha CYTHOCTI
BiliHH, OJTHAK JIMIIIC BUJIATHUI BIICHKOBHI1 TEOPETHK i TIOJIKOBOJCIb
Cynb-1131u y «Tpakrati npo BilickkoBe MuctenTBo» (mpu6ia. 400 p.
70 H. €.) JIaB TOBHHUH 1 MOCTIJOBHWUH OMHC CYTHOCTi, MPHUHOMIB
1 Croco0IB BelEHHS BiHM Ta BU3HAYWMB MICIIC BIMHU B KUTTI JIEp-
xaBu: «BiifHa — 1le BenMKa crpaBa JiepkaBu. BoHa € MPUYHUHOO
JKUTTS 1 CMEPTI, NUISIX iCHyBaHHS Ta 3arubeni. [le Tpeda pozymitu.
Tomy B ii OCHOBY MOKJIa/ICHO I’ ST SBUII, @ TOMY CTaBUTHUCS JI0 HEl
MOTPiIOHO 3 BEIUKOIO peTenbHicTio <...> Ilnsax — ne komu mocsra-
I0Th TOTO, IO AYMKH HapoOAy OAHAKOBI 3 JyMKaMH MPaBUTEIs, KOJIH
HapoJ F'OTOBUM pa3oM 3 HUM IIOMEPTH, TOTOBUI Pa3oM 3 HUM KUTH,
KONTM BiH HE 3HA€ aHi cTpaxy, aHi cyMmHiBiB. He6o — me cBiTIO
Ta MOPOK, XOJNOA 1 Kap; Iie MOpSIOK Yacy. 3emisi — Ie Jalieke
1 OnM3bKe, HEpIBHE Ta piBHE, IIUPOKE 1 BY3bKE, CMEPTH Ta YKHUTTS.
[NonkoBozens — 1€ po3yM, HEyMepeaKeHICTh, TYMaHHICTb, MYX-
HICTh, CTPOTICTh. 3aKOH — 1€ BiCHKOBUM JaJi, KOMaHJIyBaHHS Ta
nocradauus» [4, c. 37-38]. Takum unnoMm, CyHb-1131 nae giTke Oa-
YeHHs, 10 I BEIEHHS BIMHHM He0oOXigHa €IHICT, HU3KU CKIAI0-
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BHX, JI¢ TOJIOBHI MO3MIII] MOCiIae NpaBUTENb K HOCIA BJajau, IO-
PAAKY, HOPMH Ta KA Ma€ MpaBo Ha MEBHI il BiJl HApoy.

B eBpomeiicekiil Tpaauiii mepIIdM, XTO O3BYYHB BIIACHE YSIB-
JIEHHS TIPO BiliHY Ta 11 poib B iCHYBaHHI CIIIBHOTH Ta JiepKaBu, OyB
JMaBHLOTpEIbKU miajgekTuk [epaxmit (nmpubn. 544-483 mo H.e.).
IepakniT po3risgas BiliHY SIK KOCMiYHE SIBHIIE, SIK 3aKOH BcecBity,
a 1l mpUYMHYU BiH CKOHIIEHTPYBaB Ha JuKepenax OyTTs BcecBity, 60
BiliHa, Ha MOr0 MOTJIs, BIAIrPae poJib TeHepaTopa OyIb-IKOr0 PyXy.
Jlrobomyap cTBEpIKYBaB, 110 «BilfHA € 0aTHKO BCHOTO, IIAp BCHOTO»
Ta € MOXIHOIO0 B/l BIYHOI O0pOTEOH. MucCIuTENb 3a3HauaB, 110 Cyc-
MJIBCTBO B TPOIIECI CBOTO OYTTS Ta PO3BUTKY IOCTIHHO nepedyBae
B 00poThOi 3a BiacHe icHyBaHHs. «Crin 3HATH, — BKa3zyBaB | epak-
JIT, — IO BilfHA € Bce3arayibHa, i BCe BiIOYBa€eThCs yepe3 00poTh0y
1 3a HeoOximHOCTI» [5, c. 97]. Ilonpu Te, mo aymku ['epaxiita fiii-
UK 10 HAC B YPUBYACTOMY BUTJISIL 1 1[¢ HE JIO3BOJISE YiTKO BCTA-
HOBHTH TIyMa4yeHHs] HUM KaTeropii «BiiHa», OMHAK MOXHA TOBOPH-
TH, TIO JUIS MUCIUTENS BiliHa — 1€ BOT'OHb, SIKUH NPUXOJUTH SK
po3IIIaTa 3a HeCpaBeLIUBICTh Ta 0OMaH, 1 B pe3yabTaTi 4oro BCTaHO-
BIIIOETHCS TaKuii OaskaHWi nomos (00XKeCTBEHHH, 3aKOHHUH TIOPSIIIOK).

3a nobu Pumchbkoi iMrepii MO3MIis «IPUPOIHOI» BOPOKOCTI
JIIOAMHU CTOCOBHO IHIIWX CTAa€ MAHIBHOKIO Ta 11 14€0JI0rOM BBaXKa-
eThest dinocod Mocud IMnapr (254—184 10 H. €.), AKOMY IPHIIHCY-
etbest ppaza: «Homo homini lupus est» («JltoguHa qr0aMHI BOBKY)
[6, c. 78]. Sk Binomo, neit BuciiB y X VI ¢T. cTaB OCHOBHUM Yy PO0O-
Ti aHTHiiicbkoro ¢inocodpa Tomaca ['o66ca «Jleiadan» Ta i moci €
MeTadopol0 arpecMBHOCTI CBITY 1 Jep)KaBHOI IMOJITHKH, 32 KOO
BIJINOBIIAJIBHICTh 3a T€, 110 XTOCh CKOPUCTABCS MPaBOM BIHHH, IMO-
KJIaJIeHA Ha MPUPOJIHI «BOBYI 3aKOHUY JIFOJCHKOr0 OYyTTS, Ha MPaBO
CHJIBHIIIOTO BMJKMBATH 32 PAXYHOK MEHIINX YH CIAOKIIINX.

3a CepenHboBiYYs TIyMadeHHsS BiiHH, a TOMY 1 IpaBo BiliHH,
OyJ10 MOBHICTIO B MOHOMOJIi1 XpUCTUSHCBHKOI IIEPKBH, Ml JTO3YHTaMH
SIKOT MPOXOANIN XPECTOBI MOXOAW MPOTH HEBIPHUX, PENiriiiHi Biid-
Hu 106u Pedopmartii. CepeqHbOBIUHUEN CBITOMIISI, JOTPUMYIOYHCH
inei Aerycrtuna bnaxennoro (354-430), mio BiiiHa € HEOOXigHUM
3JI0M, PO3IJIAIaB BiiHY YMOBOIO ICHYBaHHS OJiar XPHCTHUSHCHKOTO
CBITY i cnpaBemnuBocTi. BiiiHa Oyna BM3HaHa 3a MpOAyKT boxkoro
nepeBU3HAYEeHHS, TOX ICTHHHA BilfHa Ma€ BECTHCS 3€MHUMH TIpa-
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BUTEISIMH B iM’s Bipu 3 iMmeHeM bora Ha BycTax. SIK Hacimigok, mpak-
TUYHO BCl TOro4acHi BifHM Benmucs mix mpamopoM boxwuwm, i, Bixmo-
BIJTHO, JIep>KaBa B 0CO01 MpaBUTENs, MalOYM MaHAaT boxwuii Ha BIa-
1y, BOIOBaJIa, IOTPUMYIOUHChH TpaBa BiliHH, oTpuMaHOro Bing bora
(«Dieu et mon droity).

[Nounnatoun Bix I'yro I'pomis (1583-1648), aBTopa xoHuemmii
«CTIpaBeMIMBOI BiHHW», MPaBO JEpKaBU Ha BiliHY, HaBiTh IMOIPH
BUJMMY HEJOCKOHAJICTh MEPETBOPHUIIOCS HA «OAHE 3 Haie)eKTHB-
HiIMX  3aco0iB  3MEHIIEHHS  po3Maxy  BiHCBKOBUX [
Ta IOM’SIKIIICHHS X HEraTUBHUX HAcHiKiB» [7, c. 68]. I'yro I'porriit
BiAMiHY Bijx [epakiita TpakTyBaB TiTbKM B OyKBaJIbHOMY CEHCI, Ha-
BojsiuM 11 o3Haku: «lle 3arambHe MOHATTSA OXOILIIOE PI3HOTO POAY
BiliHU <...> [Ipu 11bOMY 5 TYT He BUKJIIOYAIO 1 MPUBATHOI BiHH, TO-
My LIO HAcIpaBJli Taka BiliHa mepeaye BiliHI MyOnivHiH i, 6€3 CyMHi-
BY, Ma€ 3 OCTaHHBOI 3arajbHy NPUPOAY, OCh YOMY BOHM IOBWHHI
Ha3UBaTUCSA OAHHM 1 THM CaMMM BIJIACTUBHM iM iM’sim» [1, c. 69].
['porriii yepe3 npu3My OavyeHHs MEBHOI CIPABEUIMBOCT] y BIfHU BU-
3HAYMBCS B FOJIOBHOMY — BiliCBKOBI JIii MarOTh BECTHCS BHKIIOYHO
Ha MPUHIMIAX TpaBa (3aKOHY) 1 TyMaHHOCTI, & TOMY OOTOBOPIOBATH
MUTAHHS POJi Jep>)KaBH B PO3TOPTaHHI BIHM MOXKHA TUIBKH 3BeEp-
TAIOYHCh 0 PO3MIIALY Takoi CHCTEMH IpaBa, IO BKIIOYAE MPABO
npupoane (jus naturale), mo3uTHBHE mpaso (jus voluntarium), yTBO-
proBane nrojackkuM (jus humanum), i OoxecTBeHHe mpaBo (jus
divinum). Jlronceke mpaBo, B CBOIO 4epry, — [ie CHHTE3 MpaBa IHBi-
apHOro (jus civile) 1 MikHapomHOro mpaea, ab0o MpaBa Hapo-
niB/nepkaB (jus gentium).

l'oBopstuM Tpo TEOpil0 CyTHOCTI Ta BIAHOCHHU MDXK JIEPKaBOIO
1 BiifHOIO, HE MO)KHAa OMHHYTH MOIISIM BHUIATHOTO TPEICTaBHHUKA
HiMenbkol k1acnuHoi Qinocodii ['eopra Binbrensma @pinpixa [e-
renst (1770-1831), sikuii mopylrye mUTaHHs BiHM SIK MUTaHHS ¢i-
socodcbke Ta peHomeHonmoriyHe. OTOTOXKHIOIYM BiliHY 31 «CBITO-
BUM JIyXOM» Ta «MOPAJBHOI CyOCTaHIIIEI0», 3I0POB’s
3 MOPaJIBHICTIO, & TIPABO — 3 CHJIOK, | ereib 3aKiIMKaB 10 yCBiJIOM-
JICHHSI «BUCOKOT'O 3HAYCHHS BIiiHW» Ta ii MICIIS ITiJl YaC BUPIIICHHS
MOJIITUKO-TTPABOBHUX IMHTaHb 30BHIIIHBOMOIITUYHOI 1 BHYTPIIIHBO-
MOJIITUYHOT AISTLHOCTI JiepkaB. Omke, mo-nepiie, I erens BUXBase
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JieprKaBy K 17€0 Mpasa, K PaBoOBY JAEpikKaBy, SIK TaKy OpraHi3alliro
cBO0O/IH, B SIKii MEXaHI3M HACHIIbCTBA 1 amapat MOJITHYHOTO MaHy-
BaHHS OMOCEPEIKOBaHi Ta MpHOOPKaHi MPaBOM, BBEICHI Y IPaBOBE
pyciio Ta (QYHKUIOHYIOTH JIMIIE B JIepKaBHO-IIPABOBUX (OpMax.
Opnnak ['erens 4iTKO Ja€e 3p0o3yMiTH, IO BiffHA € 3HAPSIUISIM JICpiKa-
BHOI MOJIITUKH: «BIIChKAMU KOPUCTYBAJUCS JUIsl IOCATHEHHS 0CO0-
TUBHUX Iined momitukm» [8, c. 330]. Ilo-gpyre, came BU3HAYECHHS
BiliHU ['erens mae moBoii MeTaOpUYHO 1 Oro MOXKHA TPaKTyBaTH,
3a (pimocodom, HeogHo3HAUHO: 1) «BiiiHa € ayX i popma, B AKill Ha-
SBHE Yy CBOill IIMICHOCTI Ta MiATBEpIKEHHI CYTTEBUH MOMEHT MO-
panbHOI CyOcTaHIlii, aOCONIIOTHA CBOOOIAa MOPAJLHOI CaMOJIOCTAT-
HBOI CYTHOCTI Bif Oyab-iKOro HasBHOro OyTTsi» [9, c. 243];
2) «BiiiHa (OCKUNBKH B Hil MOJSTa€ BiIbHA MOXKIMBICTH 3HUILEHHS 5K
OKPEMHX YaCTKOBOCTEH, ale ¥ CaMOCTIMHOCTI iX, SIK JKUTTS, 1 HaBITh
3HUILICHHS CaMOTr0 a0COJIFOTHOT'O YK HAPOJTy) MiATPUMYE MOPATBLHE 3710-
POB’Sl HapofiB B iHIM(epeHIii MPOTH NPUBATHUX BU3HAYCHH 1 MPOTH
3BUKaHHS Ta OKOCTEHIHHSI, SIK BITEP OXOPOHSIE 03epa Bijl 3arHUBAHHSI, SIKE
MOTJI0 O 3’SIBUTHCS B HUX BiJ TPUBAJIOTO 3aTHUIIIIISL, & CEPEel HApOJIiB BiJl
TPHUBAJIOTO YK HABITH ,,BiYHOr0” MUpy» [10, c. 185].

VY nepiioMy BU3HA4YECHHI MOXKHA M00auuTH, 1110 s ['erens Biii-
Ha MII[HO TIOB’s13aHa 3 MOPAJIBHICTIO, JyXOM, BOHa € MeTa(i3HuKO0
«3aco0y», KU Ma€ MPUBECTH JI0 BJOCKOHAICHHS OyTTS B yCiX HOro
¢dopmoBusiBax. Ha mymky I'erenst, BiliHa He TiNBKH 3MIHIOE HAassBHUH
MOPSAZIOK Ta JIEMACKye JPIOHMIN JKUTTS, ajic 1 BCTAHOBIIIOE ICTHH-
HicTh peueid. ToOTo BiliHa BU3HAEThCs (istocodom 3a hopMy iCTUHMU.
B npyromy BH3HaueHHi BilfHa BiKe MOKa3aHa sK To4yka Oidypkamii,
TOuKa MOXJIMBOCTel. BiiiHa juis ['erens mocizae mo3uiliro BUILY 3a
YaCTKOBOCTI, HApOJM YM KUTTS, ajie ¥ BHIIE 3a aOcomroT, 00 Hece
B c00l OTEHIIit0 3HUIICHHS. ['ereb HIOUTO MPOJIOBKYE CBOE MEPIIIC
BHU3HAYEHHS Ta BKa3ye, W0 BiliHA MiATpUMYE MOpajbHE 370pOB’S
HapoJiB, sSKI 3aKOCTCHUIM YU Iepe0yBarOTh y MaciOHApHOMY 3aHe-
naJii/3arHuBaHHI. B 1IuX BU3HAYECHHSIX TaKOXX MOXKHA M00AYUTH TIPO-
CJIITKOBYBaHHsI JIiHI1, sika ¥e mie Bij ['epakiiTa 110,10 Jia1eKTHIHO-
ro po3yMiHHS OOpPOTHOM Ta €IHOCTI MpOoTHIIeKHOCTeH. Kpim Toro,
lerens mepekoHaHWi, MO0 caMe «OOpOTHOA» € PYIIHHOK CHIIO
PO3BUTKY iCTOpIl Ta Jiep»aBu, 3aCOO0M Mi3HAHHS, 3aKOHOM OYTTS,
a BiifHa — 11e HaliXapaKTepHIIINN BUSB i€l OOpOTHOU.
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Ha BaxxniBe 3HaueHHA BifiHM B T€HE31 Jep’KaBU BKa3yBaB CBOTO
yacy mie oiuH NpencraBHUK HimeyuwmHu, mpaBo3HaBens Pynonbd
lepiar (1818-1892), sxuii onepyroun KaTeropieio 60poThOM BHBO-
QB KaTEropilo Mpaea, SIK Te, 10 MOXKIIMBE MUPHUM HUIsIXOM. Tomy-
TO 3aKOHOMIPHUM OYB JUISl HROT'O i BACHOBOK, IT[0: «BiliHA MOXKE Ha-
JaTH IUTIONIUI BILTMB HA PO3BUTOK IpaBa 1 JepP)KaBH, 1€ JAICKO HE
TaK MapajioKCalIbHO, K 3/Ia€ThCS 3 TEPIIOro norisiny. BiiiHa B Ha-
JIOKHUA Yac MOXKE 3a KiIbKa POKIB TaK MPOCYHYTH L€ PO3BUTOK
Jalli, K He 3MOKe CTONIITTS MUpHOTO icHyBaHHs. [logibHO 10 TpoMy
BiJJUMIIIA€ BOHA MOBITPSA, MPHUIIBUALIYE KiHEb MOJITHUYHOTO i MO-
PaJILHOTO 3aCTOI0, pyHHY€E OTHUM YAapOM THHIIMK OyIMHOK He3rpa-
OHOTO Jep>)KaBHOTO YCTPOIO 1 THITIOYHMX COIIaNbHUX YCTAHOB 1 Jae
MOIITOBX JIO I[UTFOIIOTO MOJITHYHOIO 1 COI[IaJILHOTO MPOIIECY OMO-
nomkyBanHs» [11, c. 211]. Kpim Toro, lepinr Bkasye, mo BiiiHa aae
CHIy JIep)KaBi Ta K OOIpYyHTYBaHHS IOCHJIA€ThCs Ha icropito Cra-
ponaBHbOoro Pumy, ae BificbkoBa CHUTYyallis NMPUBYMIIA HApPOJ <10
MOKOPH, 3aKOHY Ta mopsAAKy». Ciy:x0a B apMmii cTana Ui puMIISIH Ta
IHIINX HAPOJiB CBOEPIAHMM HaBYAIBHUM 3aKIaJiOM, Jie TPOMaJSIHH
BUMIIUCS 3aKOHY, TMOpPSJAKY, MOKipHOCTI, mnocmyxy. [lpuxonsun
31 CJIy’k0H, BOTH TPUBAJIMH yac maM’aTaB HEOOXITHICTh JTOTPUMAHHS
CyBOpOi AucUMILTiHK. BilicbKOBI MOXOAM, TEpeMOrd Ta MOpPas3KH,
3aru0i Ta BPSTOBaHI TOBApHIII T'ypTyBaJld BOIHIB y €IMHHN Opra-
Hi3M. 3ycuiuis Hapoxy, COpsSMOBaHI Ha MEPEeMOry, TYpTYIOTh COLi-
aJIbHI KOJICKTUBHU B OJIHE IIiJIe, pOOJISTUU Jiep)KaBy OLIbIII CHIIBHOO.

Opaniy3pkuii ropuct Mimens Pepon (1867-1947) y cBoemy
TpakTtaTi «®Dinocodis BiiHWY» TPEIACTaBUB CBOE OAa4yeHHs BIHHU SIK
«CBSILIEHHOI CIIpaBH» Ta BKa3aB Ha TpaHcopmallito GeHoMeHa Biii-
HHU, 11 GOpM 1 3MIiCTy TPOTATOM iCTOpIi JronCcTBa. Buxoasuun 3 1p0ro
JIOCJTITHUK HAIOJIATaB, M0 JO BilfHU Tpeda CTaBUTHCS OUIbII BUBa-
KEHO Ta pallioHalbHO. BiitHa, sk goBoauth M. PeBoH, €
00’ €KTUBHHUM Ta MIPUPOAHO-ICTOPUYHUM SBHUIIIEM, IO «BUSBISIETHCS
BCIOJIY, TUCSIYAMHU TIOTYXHHUX 3ITKHEHb PO30CIICHUX CTUXIN, BIYHUX
aroHiil ychoro KuBoro, 00poTr00r0 J100pa 1 371a — 3aKOH HEOO0X1THO-
CTi Ta HEMHUHYYOCTI, SIKy HE MOXKE€ HE BH3HATH 3J0POBHU TIy37 OK-
pemoi mogunn» [12, ¢. 63]. Sk 1 ['epakiit, PeBoH roBOpuUTH, 110
BilfHa «€ HKEPENo TIIAHOTO PYXY, MOIITOBX, IO MOBLAOMIISE KUTTS
BChOMY cylioMy. BoHa € MaTH, 110 HapOmKye BCi MEpPETBOpPEHHS
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30BHIIIHBOTO CBITY 1 BHYTPIIIHBOTO CBiTY» [12, c. 63]. PeBoH Haro-
JIONIye, 10 caMme 4Yepe3 MOCEPeAHICTh BiHHU MpaBO 3’SBISETHCS Y
cBiti. [IpaBo — BOHO Aep)kaBHE, TOMY BHUHATKOBO LUISXOM BiiHH
CTBOPIOIOTHCSI JIEPIKaBH 1 HAPOIDKYIOThCS Hallil, 00 «KOJHA HaIlid He
cknanacs 0e3 BitiHm» [12, ¢. 64]. Omxke, BiliHa 11 PeBoHA € BITaabHO
HEeoOXiTHOI YMOBOO 1ist pOpMyBaHHS Ta iCHyBaHHS HAIIIH 1 AeprKaB.
Amnrniiicekuit ictopuk A. ToitnOi, Ha npoTuBary PeBony, 3a3Ha-
YUB TEHJCHIIIIO JIO 3POCTAHHS <GJIOSIKICHOCTI BifHM» B EBOJIOIIT
JIO/ICTBA 1 MPUYMHOIO LHOTO aHIJIENb BOAYaB «IMITYJIbC JEMOKpa-
Tii»: «JlemMokpatisi He TiITbKM He Morjia MpalioBaTh MPOTH BilHH,
aJie i B IOBHOMY PO3YMIiHHI IIbOT'O CJIOBA IIOCTaBUJIa CBOKO ““MOTOPHY
cuiy” y BiliHY 1 3poOuia HaBiTh Oinblle, HiX 1i Konera — iHAyCTpia-
Ji3M, TIepeTBOPHBILY BiiicbkoBi KoH(ikTH kopomiB XVIII cr. Ha
XKaxJIMBI ToTanbHi BiiHW» [13, c¢. 70]. Takum umbom, A. ToWHOI,
0Ee3yMOBHO, 3aCyJUKY€E BiiiHy, BOaualouu B Hiii BUSB MOPaJIbHOI HE-
3MATHOCTI JIepKaBH 1 CyCIILCTBA BIIOPATHCS 31 CBOIMU BHYTpIIlIHI-
MU npobiemamu. YuM ycrmilmHile MUBiTI30BaHI HApOaW Bif iMeHi
CBOIX JIepKaB PO3BHBAIOTHCS 32 YMOB MHUpY, TUM OlIbllIe BOHU ca-
MOpPYHHYIOTbCA min yac BiiHU. Tox myst ToitHOi BiliHa — ogHO3HAY-
HO HEraTHBHE SBHILE, IO aX HiSK HE CIpHsE Aep’KaBi, HaBMAKH,
BiliHa iX 3HHuIIye. ToMy 3apajy BUKHBaHHS JE€PKaBU MalOTh BiZIMO-
BHUTHUCS Bijl BIffH Ta MEPEOCMUCIUTH (ESHOMEH JIEMOKpPATII.
BucHoBku. BiiiHa sk ofuH i3 3aCO0IB MONITHKU € (YHKIIIEO
JiepiKaBy, HacaMIlepe]] depe3 CYTHICTh caMmol JepKaBHOI Biald y
BCiX ii BUsIBaX, TOOTO BiiiHa — 1ie 0Ha 3 ()OPM MIATPUMKH iICHYBaHHS
Ta 3MicTy nepxaBu. 3 ogHoro 6oky, « War makes states», sik 3a3Ha-
yuB y 1985 p. Yapne3 Timni [14, c. 190], a 3 npyroro — BiliHa 31aTHa
3pyiiHyBaTH iX. [IpoTe mianekTHIHUN MiaXif, SIKUH 3amo4aTKOBaHUMI
mie 3 yaciB ['epakimita, 1a€ TpyHTOBHE YSBIIEHHS MPO CHCTEMY Bif-
HOCUH JiepKaBHu 1 BiliHM. Tak, MOXXHA TIOTOJAMTHUCS, IO TPUBAJIHUIA
MUp 11030aBJIsIE CEHCY B MOBCSKICHHIN CBIIOMOCT1 HacelleHHS Heo0-
X1THOCTI /IepKaBH, CTBOPIOE 103110 TOTO, 10 OOPOTHOA HE IOLiIb-
Ha K GeHoMeH, 60 TOBKOTa JOOPO3UUWINBI CYCiM, TOCTHHHI JpY3i,
TFOTOBI JOIMOMOI'TH, HIYOrO HE BUMAararm4u HaTOMICTh. be3 BifCBKO-
BOI KOHKYPEHIII JIep>KaBU CTalOTh YUMOCH HEMOTPIOHUM 1 BiIKH-
M. be3 BiiiHM HaceleHHs IepecTae MouyBaTUCs €IUHUM KOJIEKTH-
BoM. BiliHa BHKapOOBye jepaBHI IHCTHTYTH Ta 3arapToBYE
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JIep’KaBHICTb, aJlKe MPUMYILYE 10 KOHIIEHTpallii CHII 1 pecypciB 3a-
pajy TiepeMoru B pykax Biajd. | B 1iboMy HeOe3reka BiifHU: jepxkaBa
CTa€ HaATO CHJIBHOIO Ta 3a0yBa€, UMM 1 KOMY 3000B’s13aHa TaKii CHIII.
Omxe, NPOBECHUIN CTUCITHN 1CTOPUKO-(DLTOCODCHKII PO3IIIST] KITHO-
YOBHX, HA HAIII TTOTJISI, TIO3ULII MUCIATENIB MUHYJIOTO JI03BOJISIE KOHCTA-
TYBaTH: MDK JICPKABOFO 1 BIHOIO 3aB)K/IM ICHYBAB 1 IMPOJIOBKYE ICHYBATH
TICHUI 3B’S130K: «JieprkaBa & BiifHa» — 11€ B3a€MOOOYMOBJICH] (PEHOMEHH.
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STATE AND WAR:
HISTORICAL AND PHILOSOPHICAL
INTERRACTION REFLECTION

Defining a person as “Zoon politikon”, Aristotle actually indicated the factor
of existence and survival of humanity: a person must be and function in a social
group — that is the state, and, accordingly, it must look for relatively acceptable
options for his interaction within various situations. However, despite such an
unwritten law, humanity unleashes and engages in wars continuously. Based on this
fact, the determination of war and the initiation of active participation in it by
certain groups of people, as well as the legitimacy of their actions, is reproduced in
public opinion and social practice throughout the history of mankind and is a useful
basis for considering views on the relationship between the state and war.

The purpose of the article is to present a concise analysis of the opinions of the
wise men of the past on the essence of the relationship between the state and war.

From the ancient Greek philosopher Heraclitus, we can trace the idea that
war, as the most characteristic manifestation of ‘fight” in its dialectical sense, is
the driving force of the development of history and the state, a means of knowledge,
a law of existence. The majority of liberals express the opinion that war creates and
conditions law, especially positive law, which is the result of the activity of the state
and power, therefore, through war, states are also created, and therefore, no nation
has developed without war (M. Revon). It is noted that war, on the one hand, is
welcome and necessary for the state, on the other, it kills the state and brings
disaster, no matter what “scientific tools” are used to conduct it.

1t is concluded that war as one of the politics means is a function of the state
and a conflict of interests, primarily due to the essence of state power itself in all its
manifestations. War is support for the existence and content of the state.

Key words: war, state, classical concept of war, malignant war, power of the state.
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ELECTION OF JUDGES AS A METHOD OF GIVING

THEM AUTHORITIES IN THE USA AND THE NEED

TO IMPLEMENT THE SYSTEM
OF JUDGES’S ELECTION IN UKRAINE

The method of empowering judges in Ukraine is defined in the article. The
election system of judges on the example of the USA is analyzed. Its advantages and
disadvantages, as well as the degree of necessity of introducing an election system
of judges in Ukraine are identified.

Three types of judge election systems have been formed in the USA, which
have more disadvantages than advantages, and therefore the model of judge
election does not meet the needs of the Ukrainian judicial system.

Key words: judges’ election, judges’ authorities, election system of "party” judges,
election system of "non-party" judges, elections for extension of powers of judges.

Target setting. There is no doubt about the need to improve the
domestic judicial system and establish a fair court in Ukraine. The
issues of judicial reform and improving the efficiency of justice
have always been and remain relevant among scholars and
government officials. The primary task in this direction is to restore
trust in the judiciary, which definitely requires an increase in the
quality of personnel of the judicial branch of government. Currently,
the modernization of the judiciary, the need to expand the
guarantees of the realization of the rights and legitimate interests
of a person and a citizen in court, ensuring the principle of the rule
of law requires the search for new approaches in the formation of
the judicial corps. The idea of the possibility of electing judges
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directly by the people deserves special attention. The choice
between appointment and election of judges is often presented as a
choice between judicial independence and accountability.

Actual scientific researches and issues analysis. Topical
issues of national and foreign experience in the formation of the
judicial corps, in particular on an elective basis, were the subject of
research by such scholars as: H.B. Vlasova, V.V. Dolezhan,
S. V. Kivalov, O.M. Korotun, M. I. Kleandrov, 1. Ye. Marochkin,
Yu. Ye. Polianskyi, S. V. Prylutskyi, D. M. Prytyka, B. O. Prokopenko,
A. O. Selivanov, N. V. Sibilova, M. S. Strohovych, B. A. Futei,
M. S. Shavarin, V. I. Shyshkin, et. al. Today, the issues of
improving the procedure for forming the judicial corps and
increasing the efficiency of justice require in-depth research.

The purpose of the article is to determine the method of
empowering judges in Ukraine in accordance with the requirements
of the Constitution, the analysis of the system of election of judges
on the example of the USA, the determination of its advantages and
disadvantages, as well as the degree of necessity of introducing a
system of election of judges in Ukraine.

The statement of basic materials. Today, the Constitution of
Ukraine provides exclusively for the appointed method of formation
of the judicial corps. In accordance with the Basic Law, the
appointment of a judge is carried out by the President of Ukraine at
the request of the High Council of Justice in accordance with the
procedure established by law (Part1 of Article 128); the
appointment to the position of a judge is carried out by competition,
except for cases specified by law (Part2 of Article 128); The
President of Ukraine, the Verkhovna Rada of Ukraine and the
Congress of Judges of Ukraine each appoint six judges of the
Constitutional Court of Ukraine (Part 2 of Article 148); the selection
of candidates for the post of judge of the Constitutional Court of
Ukraine is carried out on a competitive basis in accordance with the
procedure established by law (Part 3 of Article 148) [1].

In the study of the problems of granting the powers of judges,
one should not limit oneself to the study of the institution of their
appointment. Science and practice have long worked out an
alternative way of granting them powers — the election of judges. It
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is widespread, to a greater extent, in the countries of the Anglo-
Saxon legal system, so for its research it is necessary to turn to
foreign scientific sources.

Paraphrasing Winston Churchill's famous quote about
democracy, former Oklahoma Supreme Court Justice Professor
David K. DeWolf observes that electing judges is the worst way to
empower them, to the exclusion of others [2].

As you know, this method of granting them powers has already
been used in our country. During the existence of the Ukrainian
Soviet Socialist Republic, from 1919 to 1991, legislation provided for
direct democratic elections of district people's judges [3, p. 368, 436-438].

In our time, the most vivid example of countries where the
system of election of judges is used, according to the authors of the
article, is the USA (direct democratic elections of judges are held in
more than 30 states). Three types of judge election systems were
formed there:

— the system of elections of "partisan" judges (partisan
elections), when a judge has a party affiliation and undertakes to
carry out his activities in accordance with the political ideas and
instructions of the party to which he belongs;

— system of elections of "non-partisan” judges (non-partisan elections);

— elections for extension of powers of judges (retention
elections) [4, p. 214]. The latter, in our opinion, to a greater extent
than other election systems, is able to ensure the independence of
judges in the conditions of not only the Anglo-Saxon legal system,
but also the Romano-Germanic one. According to this system,
which operates in fourteen US states, the initial replacement of the
position of judge is carried out by appointing judges by a special
authorized body based on the selection of the most worthy
candidates. Appointment takes place for a specified period
(in different states — different periods). After the end of their term of
office, national elections of judges are held, the peculiarity of which
is that the voters do not choose one of several candidates, but vote
for the extension of the powers of the current judge or for his
removal from office. Usually, the election of a judge coincides with
the election of representative or executive bodies by the population.
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Such a system is to some extent a compromise between the
appointment of judges and their election, absorbing, in our opinion,
the positive features of both systems. On the one hand, candidates
for the position of judge are selected by a professional body that has
knowledge of the necessary professional and moral qualities of a
future judge. On the other hand, thanks to the election of judges,
public control over their activities is carried out. This system of
elections also allows to avoid many problems faced by law enforcers
in the process of holding elections of "party" and "non-party"
judges, namely, pre-election debates of candidates (which can
reduce the authority of the judiciary and raise doubts about its
independence), the need to involve funds for the pre-election
campaign of candidates. American researchers and law enforcers
note that in those states where the systems of "party" and "non-
party" election of judges are used, their election campaigns are often
financed not only by bar associations and public associations, but
also by large commercial organizations, which casts doubt on the
possibility independent administration of justice by such candidates
in case of their election as judges [4, p. 215].

As an example of support for this position, we will cite the
results of a study by a group of American scholars, Brandice Canes-
Wrone, Tom S. Clark and Jee-Kwang Park, who studied the
influence of the election system of extending the powers of judges
on their independence. The authors came to the conclusion that the
politicization of the judge was significantly reduced thanks to such
elections, while noting that the opinion of skeptics about the
excessive influence of public opinion on the decisions made by the
judge is not supported by any research in those states where such an
election system has been used for a long time [4, p. 220].

Opponents of the election of judges, among other counter-
arguments for the feasibility of introducing this institute, single out
the peculiarities of the formation of public opinion and unprofessional
evaluation of the activities of judges by citizens, as a result of which
excessive dependence of the judge in his activities on public opinion is
formed, which is often opposed to the norms of the law.
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Another problem that may arise with the introduction of the
institution of election of judges is a violation of the principle of their
immutability.

For example, D. M. Shadrin believes that the election of judges
does not directly contradict this principle. Their immutability
extends to the term of their powers. Judges are immutable provided
they are supported by the population [5, p. 228].

However, it should be noted that modern election campaigns,
including the election of judges in the USA, are characterized by a
greater influence of personal interest groups not only at the local and
state levels, but also at the national level.

Another feature of modern election campaigns in the USA is the
increase in their cost.

In general, the elections of judges begin to resemble more and
more the elections for positions of power, taking into account the
fact that the elections of judges coincide in time with the elections of
the population of representative or executive authorities.

Election campaigns provide voters with the information
presented by interest groups in a favorable light [4, p. 222]. And in
this context, even elections for the extension of the powers of
judges, which is based on the fact that the voters do not choose one
of several candidates who were already initially endowed with their
powers by appointment, but vote for the extension of the powers of
the current judge or for his removal from office, may have more
disadvantages than advantages.

We can agree with V. Dolezhan's opinion that:

— firstly, it seems doubtful that the voters can adequately assess
the professional level of the judge and his qualifications;

— secondly, election does not guarantee strict accountability of
the judge to the voters. The only way to put public pressure on the
judges after the elections can only be the threat of early elections;

— thirdly, the implementation of public control over the activities
of elected judges will not exclude, obviously, the need for the
existence of certain levers of influence on them on the part of
competent state bodies, which will have the right to dismiss them
from their positions for gross violations of the law, regardless of the
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opinion of the voters, which also puts under doubt the very idea of
election [6, p. 37].

Conclusions. 1. Currently, the Constitution of Ukraine provides
exclusively for the appointed method of formation of the judicial
corps. In accordance with the Basic Law, the appointment of a judge
is carried out by the President of Ukraine at the request of the High
Council of Justice in accordance with the procedure established by
law (Part 1 of Article 128); the appointment to the position of a
judge is carried out by competition, except for cases specified by
law (Part 2 of Article 128).

2. This method of empowering judges as electability is
widespread, to a greater extent, in the countries of the Anglo-Saxon
legal system, in particular in the USA and, as is known, was already
used in our country during the existence of the Ukrainian Soviet
Socialist Republic, from 1919 to 1991.

Three types of judge election systems have been formed in the USA:

— the system of elections of "partisan" judges (partisan
elections), when a judge has a party affiliation and undertakes to
carry out his activities in accordance with the political ideas and
instructions of the party to which he belongs;

— system of elections of "non-partisan" judges (non-partisan
elections);

— elections for the extension of the powers of judges (retention
elections), the peculiarity of which is that the voters do not choose
one of several candidates who have already been given their powers
by appointment, but vote for the extension of the powers of the
current judge or for his removal from office. Such a system is to a
certain extent a compromise between the appointment of judges and
their election, absorbing, in our opinion, the positive features of both
systems and is able to ensure the independence of judges in the
conditions of not only the Anglo-Saxon legal system, but also the
Romano-Germanic one.

But according to the data of some other American researchers,
modern election campaigns, including the elections of judges in the
USA, are characterized, firstly, by a greater influence of personal
interest groups, not only at the local and state levels, but also at the
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national level, which provide voters with information in profitable
for themselves, and secondly, the growth of their value.

3. The model for electing judges does not meet the needs of the
Ukrainian judicial system for several reasons. First, it seems
doubtful that voters can adequately assess the professional level of a
judge and his qualifications. Secondly, the election does not
guarantee strict accountability of the judge to the voters. The only
way the public can put pressure on the judges after the elections can
only be the threat of early elections. Thirdly, the implementation of
public control over the activities of elected judges will not exclude,
obviously, the need for the existence of certain levers of influence
on them on the part of competent state bodies, which will have the
right to dismiss them from their positions for gross violations of the
law, regardless of the opinion of the voters, which also puts under
doubt the very idea of election.

And finally, it is also doubtful that in the conditions of total
corruption, including the electoral system, even in the elections for
the extension of the powers of judges, attempts to bribe voters and
other means of influencing them will not be used, which can
ultimately undermine the independence of the Ukrainian judicial
system.
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BUBOPHICTH CYJIIIB SIK CHOCIB HAJIIJIEHHS IX
MMOBHOBAKEHHSIMU Y CIIA TA HEOBXIIHICTb
3AIIPOBAI)KEHHSI CACTEMHY BUBOPHOCTI
CYJJIIB B YKPAIHI

Ha cvoe00ni Koncmumyyia Vkpainu nepedbayae 6ukuiouHo npusHayyeanuil cnocio
Gopmysanns cyoodiecbrkozo kopnycy. Bionogiono 00 OcHoeHo20 3aKkoHy npusHauenHs Ha
nocady cy0oi 30itcHroemsca Ilpesudenmom Ykpainu 3a nooannsm Buwoi paou npasocy-
0051 8 NOPAOKY, 6CMAHOBNIEHOMY 3AKOHOM,; NPUSHAYEHHS HA NOCAdy cYOOi 30IUCHIOEMbCS 3d
KOHKYPCOM, KDiM UNAOKIB, BUSHAYEHUX 3AKOHOM.

YV CLIA cghopmysanucs mpu munu cucmem eubopia cy0ois:

— cucmema eubopis «napmilinux» cy0oie (partisan elections), koau cy0os mae
napmiiHy npuHaiexcHicms ma 30008 ’s13yemuvcs 30IUCHIO8AMU CB0I0 OISIbHICIb 32I0HO 3
NOMMUYHUMU [0esMU Tl HACMAHOBAMU NAPMii, 00 AKOI 8IH HANEHCUMb,

— cucmema eubopie «besnapmiinux» cydoie (non-partisan elections);

— gubopu 3a NPoO0BI’CEHHs. NOBHOBANCEHb CYOOig (retention elections). Ocobnu-
8iCMb YUX cucmem noasede 6 MoMy, wo 6ubopyi ne oouparomy 00HO20 3 KibKOX KAHOU-
oamie, sKi 6dxce 6YU HAOIEHI CE0IMU NOBHOBUNCEHHSMU ULISIXOM NPUSHAYEHHS, a 20T0CYI0Mb 30
NPOO0BHCEHHS NOBHOBANCEHD YUHHO20 CYOOI Ab0 34 3MIUEHHS LI020 3 NOCAOU.

Ane, Ha OYyMKY OesKUX amMepUKaHCbKUx OOCTIOHUKIB, CYHacHi Kamnawii 3 eubopis
cy00ie pazom 3 iHwumu eubopuumu xamnauismu y CILIA xapaxkmepusyiomvcs, no-
nepuie, OiIbLWUM BRAUBOM 2PV 0COOUCMUX [HMeEpecie He auule Ha MICYegoMy pieHi ma
Ha pieHi wmamis, a i Ha HAYIOHATILHOMY PI6HI, W0 HAOAMe euUbOPYAM IHPOpMayir y
6UCIOHOMY 071 cebe cgimili, i, no-opyee, 3pOCMAHHAM iX 8apmocni.

Mooenn, 3a saxoi cyooi obuparomucs, He 6i0N0GIOAE CyHacHUM nompebam yKpaiwn-
cbKOI cy0080i cucmemu. Agmopu cmammi He 8ne6HeHi, Wo 8 YMO8ax MomaibHOi KOpym-
noeanocmi, 6 momy 4ucui i eubopuoi cucmemu, Hagimo Ha 6UOOPAX 30 NPOOOBIHCEHHS
NnoBHOBANCEHb CYO00is, He 6YOYmb 3acmoco8y8amucs cnpoou niokyny eubopyie ma iHuii
3aco0u GNAUBY HA HUX, WO MOJICe OCMAMOYHO NIQIPEAMU HE3ANeNCHICMb YKPAIHCLKOI
cy0060i cucmemu.

Knwwuosi cnosa: subopricmv cyo0ie, nosHosadxcenHs cyoois, cucmema eubopis
«napmitnuxy cyoois, cucmema 6ubopie «besnapmitiHuxy cyoois, eubopu 3a npooos-
JHCEHHSL NOBHOBANCEHD CYOOI6.
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IH@OPMAHIﬁHE 3ABE3IEYEHHS YIIPABJITHCBKOI
JIAJBHOCTI B CUCTEMI

BUKOHAHHS IIOKAPAHb YKPAITHU

Y emammi npoananizosano 3micm nowsmms «ingopmayiiine 3a6e3neuentsny y
11020 3aCMOCY8aHHI 00 PYHKYIOHYGANHS CIYIHCOU GUKOHAHHS NOKAPas. Bucsimneno
OCHOBHI CYYACHI HAYKOBI Ni0X00u 00 GU3HAYEHHS NOHAMMSL IHopMayiliHe 3a0e3ne-
YeHHs YRPABIIHHSL 8 CUCTNEM] GUKOHANHS NOKAPany. Busnaueno nusky gaxmopie sx
3A2ANbHUX, MAK | CNeyupiuHUX, Wo BNIUBarmb Ha OLLILHICIb 3 OpeaHizayii iHgo-
pMayitinozo 3abesneuenns chepu GUKOHAHHS NOKAPAHb.

Knruosi cnosa: ingopmayiiine 3abesneuenns, ynpagiiHcoka OisLIbHICMb, CU-
cmema UKOHAHHS NOKAPAHb, YIPABTIHHSA, IHPOpMayisL.

IMocTranoBka npo6JemMu. YpaBiiHCbKa JiSUTBHICTH OpPraHiB Ta
yCTaHOB BUKOHAHHS MOKapaHb HE MOXJIMBa 03 HaJeKHOro iHOp-
MaIliiHOro 3a0e3MeUYeHHs, MO0 Ja€ 3MOry e(DEKTHBHO BHPIIIyBaTH
3aBJIaHHS MO0 3A1MCHEHHS JepKaBHOI MOMITHKH Y cepi BUKOHAH-
HSl KpUMIHABHHUX MOKapanb. CucremMaTu3zaiis Ta oOmik iHdopmarii
B CHUCTEMI BUKOHAHHS TOKapaHb JIa€ 3MOTY yXBaJOBaTH OOIPYHTO-
BaHI YIPaBIIHCHKI PillIEeHHS Ta 3iHCHIOBATH NpO(iIakTHIHHH 1 3a-
MOODKHMI BIUTMB SIK HA 3aCy/DKCHUX, TaK 1 Ha MEPCOHAJ OPTaHiB Ta
YCTaHOB BMKOHAHHS TOKapaHb. BogHOUac BIICYTHICTH HEOOXiqHOL
iH(opMaIii uu ii 00CSAT MOXKYTh CIPUYNHUTH TPUHHSATTS TPOTUIIPA-
BHUX pillleHb a00 HEBKUTTA CBOEYACHUX 3aXOJiB i3 3amoOiraHHs
JUCHUIUTIHAPHUX Ta aJMiHICTPaTUBHHUX MPABONOPYILIEHb.
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B ymoBax iH(opMatiiiHOro CycriiibCcTBa OCHOBHUM IIISIXOM YIIOCKO-
HaJICHHS1 YTIPABJIiHHS OpraHaMH Ta YCTaHOBaMU BHKOHAHHS IOKapaHb €
noOyoBa epeKTHBHOI crcTeMH iH(OPMALIIHOrO 3a0e3MeYeHHSL.

V Ipoexkti poznopskenns Kadinery MinictpiB Ykpainu «IIpo
cxBajeHHs1 Crparerii pedopMyBaHHS TEHITEHILIAPHOI CHCTEMH JO
2026 poky Ta 3aTBEpJUKEHHs IUiaHy 3axoiaiB Ha 2022-2024 poku
mo/10 11 peanizarii» NpUIISETbCS IEBHA yBara MUTaHHSAM iHpOpMa-
TH3allil MPOILIECiB YNpaBIiHHS Ta PO3BUTKY HU(POBOi iHPpacTpyk-
TypH, IO CIPSIMOBaHO Ha BIOCKOHAJIEHHs iH(opmarliitHoro 3abes-
nedeHHs. OKpeMo 3a3HAYA€EThCs, 1110 BUCOKUH piBeHb IUGPOBi3aIlii
CYCIIBbCTBA, MOTPEOM aHAI3y BEIUKUX OOCATIB JaHUX JJIS yXBa-
JIEHHS1 OOTPYHTOBAHUX YNPaBIiHCHKHUX PillleHb BUMAraroTh BiJ TMeHi-
TEHIIIapHOT CHCTEMH BIIPOB/KEHHSI HOBUX METOJIB Ta iHCTPyMEH-
TiB poOOTH, PO3BUTKY LUGPOBOi iHGPACTPYKTYpH, MiABUIICHHS
piBHS IM(POBOI Ta KOMIT'IOTEPHOI TPAMOTHOCTI TepCOHANy, BHI-
neHHs1 piHAaHCYBaHHs Ha BNPOBAPKEHHS 1H(QOpMAamiiHUX TEXHOJO-
riii Ta iHHOBAIli# [1].

Omxe, cydacHa TpaHcdopmaris JlepkaBHOI KpHMiHAJIBHO-
BHKOHABUOi ciryxkOu Ykpainu (mani — IKBC VYkpainm), sika BinOy-
Ba€Thcd B yMoOBax iH(opmaTH3amii CycHmijbCcTBa, BHMAarae Iepe-
OCMHUCJICHHSI, ONITHMI3allii, BAOCKOHAJCHHS Ta PO3BHUTKY il BHYTpIllI-
HIX OpraHi3alifHO-KOMYHIKAaIliHHUX 3B’S3KiB, IH(QOpMAIIHHX
IOTOKIB Ta 0a3 JaHMUX 3 METOK AKICHOIO BUKOHAHHS ITOKJIAJEHUX
3aBlaHb. L[g cuTyalisi 3yMOBIIOE€ MPOBEAEHHS AOAaTKOBHX HayKO-
BUX JOCII/KEHb 3 MUTaHb iHQOpMAIiifHOTO 3a0e3MeyYeHHs yIpaB-
JIIHHS B CHCTEM1 BUKOHAHHS TTOKapaHb.

AHani3 ocTaHHiX nocaimTxedb i myOaikamiii. [Hdopmamiiine
3a0e3MeuYeHHs] YIPaBIiHCHKOI MAISUIBHOCTI Ta aJMiHICTpYBaHHSA, B
TOMY YHCJIl B CHCTEMI IPAaBOOXOPOHHHUX OPraHiB, Oy/M MPEIMETOM Hay-
KOBUX  JIOCHI/DKEGHb TaKMX  HAyKoBIB, sk: B. B.purenko,
M. B.I'ynamok, P. A. Kamoxuuit, [ I1. Karepunuyk, b. A. Kopmuy,
I1. B. Menbauk, B. C. [umbamok, B. O. [ampaii C. C. lllonteHko To1I0.

Opnnaxk He Bci muTaHHA iH(OpMaliifHOTro 3a0e3MedeHHs B cydac-
HUX YMOBax YHPaBIiHCHKOI AISTILHOCTI MPaBOOXOPOHHUX OpPTaHiB Ta
CHUCTEMH BUKOHAHHsI TMOKapaHb 30KpeMa JOCIIKEHI HEOOXiIHOI
Miporo. HenmoctatHst po3pobieHicTh opradizamii iHdopMaliitHoro
3a0e3nevyeHHs] YIpaBiIiHChKOI AisUTBHOCTI, HU3BKUH piBeHb mmdpo-
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BOI Ta KOMII IOTEpHOI rPaMOTHOCTI MEePCOHAY, HEBU3HAUEHICTh OC-
HOBHUX HayKOBHX KaTeropiii, HampsMiB po3BUTKY chcTeMH iHdop-
matu3ailii JIKBC Ykpainu 00yMOBITIOIOTE HEOOXIHICTh MOAJIBIIIO-
ro JOCHTIJDKCHHS SIK TEOPETUYHOTO, TaK 1 MPAKTUYHOTO ACIICKTIB
O3HAa4YCHUX MUTAHb.

Meta craTTi — PO3TJSIHYTH Ta MpoaHaii3yBaTH OCOOIHMBOCTI
iH(OpManiitHOro 3a0e3MeueHHs] YIPaBIiHChKOI AISIIBHOCTI B CHCTE-
Mi BUKOHAHHS TIOKapaHb Y KpaiHH.

Buksian ocnoBHoro matepiamy. Kareropiewo «iHpopmaiiiline
3a0e3MeUeHHsD OXOILTIOETRLCS Tpoliec 300py Ta 00pobeHHS iHDOp-
Mariii, (popMmyBaHHs iH(OpMAIIMHUX CHCTEM, CTaH HAIIOBHCHHS
YIIPaBJIIHCHKOTO TIPOIECY Takol iH(Qopmalii€lo, a TakoK Mpolec
(dopMyBaHHS Ha OCHOBI HasBHOI iH(popMamii cBiJoOMOCTi TpoMaasiH
Ta CyCHIbCTBA 3arajioMm [2, c. 51].

[ndopmaniiine 3abe3neueHHs] MPaBOOXOPOHHHUX OpraHiB YKpai-
Hu L. I1. KaTtepuHuyk Bu3Ha4ae sk mporec 30MpaHHs, OTPHUMaHHS,
00pOOKH, TOUIMPEHHS, aHaji3y Ta BUKOpPHCTaHHS iH(opMamiiHuX
pecypciB, HEOOXiTHMX A BUKOHAHHS BH3HAYEHHUX 3aKOHOM 3a-
BIIaHb 1 PyHKIIIH 1IMX opraHis [3, c. 40].

[MousTTs «iHpopMaliiiHe 3a0e3neueHHs» y HOro 3acToCyBaHHI
10 QYHKIIOHYBaHHS CIY>kKOM BHKOHAHHS MOKapaHb, y TOMY YHCIi i
B aCIEKTi CTOCYHKY LIbOT0 BHAY 3a0e3MedeHHs 10 yIpaBIliHHs BKa-
3aHOIO CITY’KOO0, BiJ3HAYMMO TaKe:

— 3a CBOEIO CYTHICTIO BOHO BUCTYIAE SK Mpoiiec 00poOku (oje-
pKaHHS, ONpaloBaHHS, HAKONMYEHHS) Ta BUKOPUCTaHHA iHpOpMa-
Uil (HanmpuKiaja, ynpaBiiHcbKoi iH(opmarii mpo pi3Hi acnekTH QyH-
KIIOHYBaHHS CHUCTEMH OpTaHiB YIpaBIiHHS, MiIPO3AiTiB, YCTaHOB
Ta (hOpMyBaHb CUCTEMU BUKOHAHHS ITOKAPaHBb);

— 3a MEepiOJUYHICTIO Ta TPUBAIIICTIO ABISiE COOOI0 Oe3nepepBHUI
(mocTiitHmiT) Tporiec 0OpOOKHM 1 BUKOpHCTaHHS iH(pOpMaIlii Ha BCiX Ha-
npsiMax iCHyBaHHA Ta (DYHKIIOHYBaHHSI CUCTEMH OpraHiB YIPaBJIiHHSL,
MIIPO3ALTIB, YCTaHOB 1 (hOpMyBaHb CHCTEMH BUKOHAHHS TIOKApaHb;

— 3@ XapaKTepOM ICHYBaHHS — CTAHOBUTb YacCTHUHY YIPaBJIiH-
CBKOI JISIIbHOCTI CHCTEMH BUKOHAHHS ITOKapaHb;

— 3a ¢opMOI0 peaizallii — 3IHCHIOEThCS 3a JIOTIOMOI'OK TIPH-
TaMaHHUX [[bOMY BH]y 3a0e3redeHHs Ta 0OyMOBJICHUX OCOOJIINBOC-
TAMH icHyBaHHS iH(opMarlii 3ac00iB 1 METOIB;
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— 3a HACJIiAKaMH 3AiHCHEHHS — MOB’s3aHe i3 PopMyBaHHAM Iie-
BHUX iH(popManiitnux (GoHIiB (JOKyMeHTIB, kinacudikaTtopiB, HOp-
MaTHBHOI 0a3m);

— 3a MeTor (DYHKI[IOHYBAHHS — CIPSIMOBaHE Ha 3a0e3neueHHS
HaJIeKHOro (YHKIIOHYBaHHS CUCTEMH (HAIPUKJIAJ, aBTOMaTH30Ba-
HOi cucTeMHu abo CUCTEMH OpraHiB yNpaBIiHHS, MAPO3/iIiB, ycTa-
HOB Ta ()OpMyBaHb CUCTEMH BUKOHAHHS TOKAPaHBb);

— 33 OCHOBHUM MpPHU3HAYEHHIM — SK IHCTPYMEHT e(eKTHBHOTO
yIPaBJIiHHS 3HAXOJUTh CBOK) peallizallilo MijJ 4ac aHallily, MIaHy-
BaHHS 1 MIATOTOBKY epeKTUBHUX YNPaBIiHCHKUX pillieHb [4, c. 63].

[ndopmarniiine 3a0e3medeH s ypaBliHHSI B CHCTEMi BUKOHAHHS
MOKapaHb PO3YMIEThCS JISIKUMU aBTOPAMU SIK 3JIIHCHIOBaHA BijIO-
BITHO JI0 BUMOT 1H(OPMAIIIIHHOT OE3MeKH IIeCIpsiMOBaHa Mislib-
HICTB 31 300py, 00poOKH, aHali3y, 30epiraHHs 1 cCBOeyacHOi nepea-
49l 00yMOBIIEeHOI Cy0’€KTOM ympaBiiHHS iH(popmaii, HeoOXimHol
st opMyBaHHS 1 peanizalii ynpaBliHCHKOTO BILIMBY, CIIPSIMOBa-
HOI'O Ha BUIIPABJICHHS 3aCy/KEHUX, 3aro0iraHHs i PO3KPHUTTS 3710-
YHHIB, a TAKOXK e()EeKTHBHY OpraHi3alilo JisJIbHOCTI yCTAaHOB Ta Op-
raHiB BHKOHAaHHS TMoOKapaHb. [HQopmamiiiHe 3a0e3neueHHS
yIpaBJiHHA y cepi BUKOHAHHS IMOKapaHb SK HayKOBa KaTeropis,
sKa PO3KPHUBA€E TECOPETHYHI ACTIEKTH OCHOBHMX BIIACTUBOCTEW 1 3a-
KOHOMIpHOCTel peamizawii iHpopMaliifHUX mpomeciB y wiid cdepi,
SBIISIE COOOI0 CHCTEMY, IO CKIAJAa€ThCs 3 TAKUX €JIEMEHTIB, SIK: CH-
crema iHdopmarii; cy6’ektn i 00’ekTu iHOpMaliiftHOro 3abe3me-
YeHHS YIpaBIiHHA; iHpOpMaLliiiHi 3B 3KM MK HUMH; TEXHIYHI 3a-
cobu 00pobku iH(opMaii; iHdpopmamiiiHi cuctemu [5].

[Tpu upomy 36ip, 0O6poOka Ta aHami3 iHpopmMalii B opraHax Ta
yCTaHOBaX CUCTEMH BUKOHAHHS MOKapaHb Ha ChOTOJHI 3IHCHIOETh-
Csl 38 TAKUMH HanpsIMKamu:

1) oOpoOka cTaTHCTHYHOI, ONEPaTHBHO-AOBIAKOBOI, apxiBHOI
iH(OopMaii;

2) 30epiraHHs (GOPM JIEPKABHOTO Ta BIJIOMYOr0 CTATUCTHYHOTO
CIIOCTEPEKECHHS;

3) BeneHHss 0a3 JaHMX HOPMATHBHO-IOBIAKOBOI iHQopMalii
Ta KJacu(ikaTopiB, M0 HAJIEKATh JI0 00’ EKTIB OOJIIKY;

4) 00poOKka MEepCOHANBHHMX JIAHUX CIeliadi30BaHuX OOJIIKIB
B yCTaHOBaX Ta OpraHax BUKOHAHHSI TOKAPaHb;
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5) po3poOka, BIpoBaKEHHS i CynpoBij iHPOpMAaIifHUX CUCTEM
300py, 00pOOKH Ta aHaJi3y CTATUCTUYHOI 3BITHOCTI [6].

[ndopmaniiine  3abe3neueHHs  TiSUIBHOCTI  KPUMIiHAIBHO-
BHUKOHABUOI CHCTEMH TaKOX PO3IJISIAETHCS K CYKYIHICTh 3aXOJIiB
(mpaBoOBOTO, OpraHizaliifHOro, TEXHOJIOTIYHOrO Ta 1HIIOrO XapaKTe-
pY), IO 3aCTOCOBYIOThCA YYaCHHUKAMH KPUMiHaJIbHO-BUKOHABUMX
MPaBOBITHOCHH Y TpOLIECi OTPUMAaHHS, BUKOPUCTAHHS, TTOIIUPEHHS
Ta 30epiranHs iHdopmalii mpo noii, MoB’A3aHi 3 IPOIecaMH BHUKO-
HaHHs (BiZOyBaHHS) KpHMiHAIBHUX TOKapaHb, JUIS peamizaiii BuU-
MPaBHOTO BIUIMBY WIONO 3aCy/DKEHUX, 3alO0iraHHs 3JI0YHMHAM
Ta IPaBONOPYLIEHHAM [7].

VY3aragbHEHHsI CKa3aHOTO Ja€ HaM MOXKIIMBICTh 3pOOUTH JEsKi
BJIACHI y3arajbHEHHS, SIKi CTOCYIOThCS iH(opmariiiiHoro 3abesmne-
YeHHS YIPaBIiHCHKOI JiSTIHOCTI B CUCTEMI BUKOHAHHS TIOKaPaHb.

[Mo-nepmie, iHpopMaIiiHuM 3a0€3MEUCHHSIM JisUTbHOCTI KEpiB-
HUKa B JIOCIIDKYBaHIM cUCTeM1 HEOOXiIHO BBAXKATH CUCTEMY aMi-
HICTpaTUBHUX Tporenyp (30opy (orpumanHs), 00poOKH, mepenadi,
30epiraHHsl Ta BUKOPHCTaHHS, 3a0e3neducHHs Oe3meku iHQopmaii
(SIK CYKYIHICTh aKTyaJbHHX JJISl CHCTEMH BUKOHaHHS NOKapaHb Jia-
HUX)), COPSAMOBaHUX Ha (OpMyBaHHS y 1i€l MOCag0BOT 0cOOM Hase-
XKHOI iHpOpMaliiiHOT 00I3HAHOCTI, sIKa J03BOJISIE HOMY yXBalllOBaTH
eexkTuBHI Ta BIANOBIAHI KOHKPETHIH CHUTyalil yHpaBIiHCHKI pi-
LICHHS 1 3aCTOCOBYBATH HaWOUIBII BUBaXKEH1 (POPMU YIpaBIiHHS.

[o-ppyre, Hanexne iHdopmaliiiHe 3abe3medeHHs 00yMOBIIEHE
CTBOPEHHSIM CHCTEMH KOMIUIEKCHUX JOMOMDKHUX Ta 0a30BHX iH(po-
PMaliHIX pecypciB, HeOOXiTHHUX sl epEeKTHBHOI TIsITLHOCTI KEPiBHHKA.
Be3 icayBanss BimmoBigHuX iHpOpPMALIHHUX pecypciB 3MiHCHEHHS Oyb-
SIKOT TISUTBHOCTI B Cy9aCHUX YMOBaXx Jie-(hakTo HEMOYKITHBE.

[o-tpete, iHdopMariiiHe 3a0e3MeYeHHsT CaMOT0 TPOIIECY BUKO-
HaHHS (BiIOyBaHHS) KPUMIHAJIBHOTO TIOKAPAaHHS — 1€ OUTBII HIMPO-
K€ TIOHSTTS, SIKE:

— y3arajibHIOE B COO1 Pi3HI aclieKTH opraHizallii 300py (OTpUMaHHS),
peectpaltii, nepenadi, 30epiraHHs, OMpaIfOBaHHS Ta BUKOPHCTAHHS PI3HOT
iH(opMaLlii, ska MpUTaMaHHa O3HAYEHUM TIPOLIECAM;

— (hopMye 31aTHOCTI JIJIS 3aCY/PKEHUX OCI0 Ta THIIMX KaTeropii
CHEKOHTUHTEHTY 3aJMIIATACh B iH(OpMaliiHOMY IO, IO Mae
MO3UTHBHE pecollializaiiiiHe 3HaYCHHS;
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— HaJIa€ CYCHUIbCTBY MOXJIMBICTh 3/1IHCHIOBATH KOHTPOJIb 32 Jii-
STTBHICTIO CHCTEMH.

Cain 3a3HauuTH, 10 CaMe OCTaHHIH (aKT BIOPOIOBXK YXKe Je-
KUIBKOX POKIB TMOBHICTIO ITHOPYETHCS MOCaJoOBIsIMH MiHiCTepCTBa
focTrlii YKpainu, sICKpaBUM NPHUKIAJOM YOro € TOBHUH iH(pOpMa-
HIHHUI BakyyM Ta ITHOPYBaHHS 3acajl BIIKPUTOCTI moj0 chepu
BHKOHAHHS MMOKapaHb, PO 0 CBIIYUTH HABITH BiJICYTHICTH 1HQOP-
MaTHBHOTO iHTEpHET-CaiiTy, KW OM HalaBaB CYCIUIBCTBY BiIOMO-
CTi IPO Cy4acHUH CTAH CUCTEMH.

[To-ueTBepTe, HEOOXIIHO BKA3aTH HA OCOOJIMBE 3HAYCHHS Kepi-
BHHKA SIK OCHOBHOTO Cy0’€KTa, 110 3a0e3neuye iHdopMaiiiHi mpo-
IIECH Y BBIPEHOMY ITiIPO31iIi, 1 HACKUIBKM BiH Oyje OOi3HAHWH y
MUTAHHSIX CydYacHHX iH(OPMAaliiHUX MOXKJIMBOCTEH, HACTUIBKH
edexTuBHImOW Oyae podoTa BCHOrO KOJIEKTHBY Ha Pi3HUX (QYHKIII-
OHANBHUX HampsAMKax. TyT Takoxk Tpeba akIeHTyBaTH yBary Ha TO-
My, 10 HOPMaTUBHO MUTaHHS iHPOpMAaIiiiHOT poOOTH SIK KepiBHHKA
YCTaHOBM (OpraHy) BUKOHAHHsI MOKapaHb, TAK 1 IHIIMX KaTeropin
MepcoHaly He BU3HAYEHO, IO CYTTEBO OOMEKYE TOTEHIIAIBHY MO-
XKIIMBICTB 10 1H(opMaTu3aii miei chepu.

Tomy mpormoHyemMo po3pobuTh Haka3 MiHicTepcTBa HOCTHIIIT
Vxpainn «Ilpo ocobmuBocti iHpopmaTH3amii Ta iHpOpMAaLiitHOTO
3a0e3MeueHHs AISUTbHOCTI CUCTEMU BUKOHAHHS ITOKaPaHby.

3aBraHHsIMH PO3pOOKK cuUcTeM iH(opMamiiHOrO 3a0e3neYeHHs
yCTaHOB (OpraHiB) BUKOHAHHS TIOKapaHb €:

— BIPOBA/KEHHSI TIEPCIICKTHBHUX 1HQOpPMAIIHUX TEXHOJOTIH, 3a-
co0IB OOUHCITIOBATIEHOI TEXHIKK Ta TEIEKOMYHIKaIlil, JIOKaJIbHUX 004H-
CIFOBATLHUX MEpPEX, THIOBHX MPOrPaMHHUX 3ac00iB Ta aBTOMAaTH30Ba-
HUX pOoOOYMX MiClb /I Yy3arajJbHEHHsS Ta aHamizy iHQopmarii,
iH(opMaLIfHOTO 320€3MeYeHHST ONEePAaTUBHO-TOCIIONAPYO] TisTEHOCTI;

— 3a0€3MeYeHHs] €JMHOTO Ta CyMiCHOIO BHKOPHCTaHHS 3aco0iB
OOUYHUCITIOBABHOI TEXHIKM Ta TEIEKOMYHIKaliil, MPOAyKTHBHOCTI
3aralbHOCHCTEMHUX Ta MPHUKIAJAHUX MPOrpaMHHX 3aco0iB, iX aaar-
Tallii 3 ypaxyBaHHSM OCOOJIMBOCTEH €KCIUTyaTallil aBTOMATH30BaHUX
crcreM 00poOKkH iH(popMAaIlii;

— 3aMpPOBaKEHHS MepeoBoro JOCBiAY B ramysi
KOMIT'IOTepH3allii, a TaKoXX YAOCKOHAJEHHs TEXHOJIOrii oOpoOKH
iHpopmanii. ¥ gocnmimkyBaHiii cucteMi Bxke c)OpMOBaHI mepeny-
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MOBH 3 PO3pPOOKH KOMILIEKCY iHQOpMaIifHUX TEXHOIOril. 3a Kop-
JIOHOM IIefi HampsIMOK JUHAMIYHO DPO3BUBAETHCS OaraTo poOKiB, a
HOBI iH(OpMAIIiiiHI TEXHOIOTII 3aIPOBAIKYIOTBCS Y BCl chepH TisUTbHOCTI
KpUMIHaJIbHO-BUKOHABYOI CHCTEMH, IO € TIOTY)KHHUM iHCTPYMEHTOM 3HH-
YKEHHsI BUTpAT Ha 3aCyIDKEHHX, 3a0e3MeYeHHsI TIPABOIOPSIIKY Ta 3aKOHHO-
CTi B yCTaHOBAaX, 3HWKEHHS PELMIMBY CEpell 3aCy/DKEHHX, ITiIBUILICHHS
KOHTPOJTIO 32 MOBEIHKOK YMOBHO 3BUIBHEHHX TOIIO [8].

[Iponos>xeHHst mporecy pedopMyBaHHS L€l AepKaBHOI cIyKOn
K Cy4aCHOrO OpraHy BHKOHABYOI BJIagy BUCTyMae (PAaKTOPOM, IO
3a0e3neuye MOCTYNOBE MOIMMPEHHS Ta JIenani TIuoie MpOHUKHEH-
Hs iH(OpPMaLiHHUX TEXHOJIOTiH y TeHITeHIiapHy AisUTbHICTh, BKIIIO-
YeHHS WX TEXHOJIOTiH B yNPaBIIHCHKY JISUTBHICTD aAMiHICTpamii y
cdepi BUKOHAHHS IMOKapaHb Ta il TEpUTOpiaJbHHUX YNpaBiiHb. [0
THUX KPOKiB, siki, Ha norisn €. F0. bapama, OynyTs cripuaru ycy-
HEHHIO BHSIBJICHUX HEJOJIKIB Ta BJIOCKOHAJICHHIO iH()OpMAIiHHOTO
3abe3neueHHs AisuibHOCTI JJKBC Ykpainu, B ToMy uuchi ii ympas-
JITHCHKOTO aCIeKTy, CJIiJ BITHECTH:

— BXKHTTA 3aXO/IB 1010 OUIBII SAKICHOTO Ta 30UIbIIEHHS KUIbKI-
CHOro 3a0e3neueHHs] CTPYKTYpPHHX WiIpO3ALTiB OpraHiB, MHimmpu-
emctB 1 ycraHoB JIKBC Ykpainu cy4acHOIO 00UHCIIOBAIIBHOIO, KO-
MYHIKaI[ifHOIO, ayAiOBi3yallbHOIO TEXHIKOI0, ENEeKTPOHHUMH Ta
IHITMMH TEXHIYHUMHU 3aC00aMH;

— CTBOPEHHS Ta BBEICHHS B JiI0 €IMHOI iH(OpMaIiiiHO-
AHATITUYHOI (TIOIIYKOBOI) CUCTEMHU, HATPHUKIIAJ, SIK 11 Ma€ MICIIC B iH-
IIUX [TPaBOOXOPOHHUX opraHax, 30kpema, OBC (Iuterposana iHopma-
LIHHO-TIONTYKOBA CHCTEMa OpPraHiB BHYTPILIHIX ClipaB Y KpaiHu);

— iHTerpauioo iHpopMaliiiHO-aHaTITHYHOI (MOIIYKOBOT) CHCTe-
mu JIKBC Ykpainu B euHy iHPOPMAIIIIHY MEPEXKY JIepIKABH;

— BHECEHHS BI/IMOBITHUX OPTaHi3alliHO-IITATHUX 3MiH Y CTPYKTYPY
JKBC Ykpaiau Ta ii 001acHUX yrpaBliHb y YacTHHI BITOKPEMIICHHS SIK
CaMOCTIHHMX  TiAPO3AUTIB  CEeKTOpiB  (BimmimiB)  iH(popmMamiiHo-
AHAJTITMYHOrO 3a0€3MEYCHHS T BBEJICHHS BIJIITOBITHUX 11OCA/T IHCIIEKTOPIB
3 iH(popMaITiHO-aHATIITHYHOr O 3a0€3IICYCHHST;

— BHECEHHS 3MiH JJ0 HOPMAaTUBHO-TIPABOBUX aKTiB, SIKUMH per-
JIaMEHTOBaHe iH(popMalliiiHe 3a0e3neueHHs Ta OpraHizallis mpoecy
iHpopMaTH3alii opranis, mignpueMcts Ta ycranoB JIKBC Vkpainu;
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— TIJABUINEHHS PIBHSI KOMIIETCHTHOCTI Ta 00iI3HAHOCTI MEepPCOHa-
ny AKBC VYkpainu mono ¢popM i MeTOAIB KOPUCTYBaHHS Cy4acHOIO
OOUYHUCITIOBATBHOIO Ta KOMYHIKAIiHHOIO TEXHIKOIO, a TAKOXK Cydac-
HUMH iH(opMalifHUMU TexHonorisamu [4, c. 74-75]. [loBHicTio mif-
TPUMYIOUYH TaKi 3axo, sKi nepenabdauns €. 0. bapam, cmig xoHc-
TaTyBaTH, 110 (aKTHYHO KOJEH 13 LUX 3aX0JiB He Oylo peanizoBa-
HO Ha MpaKTHIi, IO €, 0e3yMOBHO, HEraTUBHOIO TeHACHIi€0. TuM
OlNbIIIe, 1[0 CaMe BiJ TOTO, HACKIILKH IIBUIKO CHCTEMA 3MOXKE 1H-
(dbopmaTuzyBaTucs, 3aiekaTh il MEPETBOPEHHS 3 MOCTPaASHCHKOI
BUITPAaBHO-TPYAOBOI Ha epEeKTUBHY MEHITEHIiapHy Cc1y*)0y B CHCTe-
Mi KPUMIHAJILHOT FOCTHIIII.

Cuijn 3a3HaunTH, 10 ABSUIBHICTH 3 Opranizaifi iHgopmariiiiHoro 3a-
OesrieueHHs cepr BUKOHAHHS [TOKAPAHb A€ THCS BIUTMBY PI3HUX (hak-
TOpIB SIK 3araJIbHHX, TaK i CIIeIU(IUHMUX, J0 SKHX 30KpEeMa HAJICKATh:

— BIIOMYI: «BIUYXECHHSD» BiJOMCTBAa HETaTUBHO BIUIMBA€E Ha (DyHK-
IIOHYBaHHS Ta PO3BUTOK CaMOi CUCTEMHU, OCKUIBKH 1€ CIIyrye Oap’epom
HE TUIBKH JUIS BIITOKY, ajie ¥ IS HaJIXO/DKEHHS iH(OopMaliii,

— KaJpoBa 3a0e3MeUCHICTh: Y BHUIIPABHUX 3aKJIaJaX KUIbKICHUHN
Ta SIKICHUH CKJaJ], XapaKTepUCTHKa MEePCOHATY HE MOBHOKI MIpOI0
BI/IMIOBi1a€ Cy4acHUM TOTpedaM ympaBiliHHS y MpodeciiHo miaro-
TOBJICHUX CIEIAJIiCTax, 3/IaTHUX e(PEKTUBHO MpaIoBaTu 3 iHpOp-
Malli€ro, BAKOHYBaTH cBOi 000B’S13KH, BUKOPHCTOBYIOUN HaWHOBIMI
iH(opMaIliiiHi TEXHOJIOTIT Ta TEXHIKY;

— MOBEiHKa 3aCy/KEHHUX: OCTaHHI € He TUIbKU 00’€KTOM YII-
paBJIiHHS, aje i BaXJIMBOKO CKJIAJIOBOIO iH(QOpMaIiHUX MPOIIECIB, a
4acTo i cy0’€KTOM, KU TparHe A0 BiIacHoi iH(opMalii, 0co0InBo
KOH(IICHITIHHOT;

— e(heKTUBHICTh TTOBHOBaXXEHb IIO/I0 OpraHizamii 3a0e3nedeHHs
MPaBOMOPSAKY: HU3BKUAH piBeHb e(EeKTUBHOCTI BiOOpa)KaeThCs Ha
HEJIOCTaTHOCTI JiKepen 1 crmoco0iB oTpuMaHHs iH(opMallii, HeoO-
X1HOT JUIs aHaJli3y Ta OLIHKM KOHKPETHOI CHUTYallii, H¢ J03BOJIsIE
BHU3HAYHUTH 00CAT, CTPYKTYpY, CUCTeMy 30MpaHHs, aHami3y 1 30epi-
raHHs iHopMaIlii;

— MaTepiaIbHO-TeXHIYHE 3a0e3MeueHHs: BIUIMBAE Ha e(eKTHB-
HICTh iH(OpMaIliiHOrO 3a0e3eueHHs YIpaBIiHHsA, (YHKI[IOHYBaH-
HS CIIy»OW I1I0JI0 BUPIIICHHS TOKJIAJICHUX HAa HEI 3aBJiaHb, 0araro
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B YOMY 3aJIOKUTH BiJ] BIPOBA/PKCHHS CYy4aCHUX TEXHOJIOIH 1 opraHizartii
BUKOPHCTaHHS TEXHIYHOIO IIOTEHITIATY B IOBCAKIICHHIH JTISUTBHOCTI;

— IH)KEHEpHO-TeXHIYHA OCHAILCHICTh YCTaHOB: BHUKOPHCTAHHS
KOMIIT'FOTEPHUX TEXHOJIOTIH JUtsl 3a0€31eUeHHsI CITyKO0BO1 JisUIbHO-
CTi Ta 3AIMCHEHHs ONMEpPaTUBHOIO UYEPryBaHHS 13 3aCTOCYBaHHIM
IU(PPOBUX CUCTEM KOHTPOJIO i CIIOCTEPEKEHHS N03BONISE e()EeKTHB-
HO peajizyBaTH CITy>kKOOBI 3aBJaHHS 3 OXOPOHU Ta HATJISIy, MAIOYH
MOCTIfHO OHOBJIEHY, OOpOOJIeHy i TOTOBY [0 BHKOPHCTaHHS B
YIIPaBJIIHCHKIH JiSTIBHOCTI iHPOpMAITito;

— KBauTi(hiKamisl MpamiBHUKIB: EKCIUTyaTallisi Cy4YaCHHX CHUCTEM
YIIPaBJIiHHS, 3B’SI3Ky HEMOXIIMBA 0e3 HAsIBHOCTI BUCOKOKBaTi(iko-
BaHUX (PaxiBIiB y raiy3i poOOTH 3 iH(poOpMaIli€r0, KOMI IOTEPHUX
TEXHOJIOT1H;

— pexxuM iHdopMaii: TUPKYJALis B cucTeMi iH(opMaliifHOro
3a0e3MevueHHs] KOHKPETHUX BUAIB iH(popMalii, HampuKiag, oOMexKe-
HOTO JIOCTYITy, 3000B’sI3y€ NOTPUMYBATHCSl TPaB TPOMAJISH, a TaKOXK
BCTaHOBJTIOBATH BITOBITHAIN 3aXUCT JAHUX IUIIXOM YITKOrO BPETYIIHO-
BaHHs PI3HUX PSKUMIB iH(OpMAIlil B HOpMAaTUBHHX MPABOBHX akTax [9].

3HauyeHHs pO3MIIsAY Pi3HUX acleKTiB iHpopMaliiiHoro 3abesme-
YeHHs 7151 cepy BUKOHAHHS MMOKapaHb Ma€ MPHHIUIIOBE 3HAUYCHHS
JUIsl YIIPaBIIHCHKOI JisTbHOCTI B mil cdepi, amke iHdopmamiiHa
KyJbTYpa Ta CTaTyC 3HAYHOIO MipOI0 CYTTEBO BIUIMBAIOTH Ha 3/aT-
HICTb SIKICHO YMPAaBISTH CKJIAAHUM KOJIEKTHBOM yCTaHOBH (OpraHy)
BHUKOHAHHSI IOKapaHb.

BucHoBku. [HpopMmaliiHuM 3a0e3nedeHHsAM YIIPaBIIHCHKOT Ji-
SUTHOCTI B JIOCIIIJDKYBaHIA CHUCTEMI HEOOXIJHO BBa)XKaTH CUCTEMY
aJMIHICTPAaTUBHUX mpoueayp (300py (orpumaHHs), 00pOOKH, Tepe-
naudi, 30epiraHHsi Ta BUKOPHCTaHHS, 3a0e3medeHHst Oe3neku iHpop-
Manii (K CyKYNHICTh aKTyalbHUX JUIS CHCTEMH BHKOHAHHS TOKa-
paHb JaHUX)), CIOPSAMOBaHHMX Ha (OpMyBaHHsS y IIi€i mocaaoBoi
0cOo0M HAJIOKHOI 1H(QOPMAIliitHOT 0013HAHOCTI, SKa JO3BOJISIE HOMY
yXBaMoBaTH e(QEeKTHBHI Ta BIINOBIAHI B KOHKPETHIH cUTyamii
YIIPaBJIIHCHKI PillIEHHS Ta 3aCTOCOBYBATH HalOLIbII BUBaXKEH1 (op-
MU YIPaBITiHHSI.

Hanexne iHpopmaniiiHe 3abe3neueHHss 00yMOBJIEHE CTBOPEH-
HSIM CHCTEMH KOMILJIEKCHUX JIOTMIOMDKHHX Ta 0a30BUX iH(popMaiiii-
HUX PecypciB, HEOOXIMHUX A epEeKTHBHOI YNPaBIIHCHKOI Aisib-
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HocTi. be3 icHyBaHHS BiMOBIMHUX 1H(OpMAIIHIX pecypciB 3AilICHEHHS
Oy/1b-sIKO1 JISUTBHOCTI B CYy4aCHUX YMOBAX Jie-(DakTo HEMOXKIIMBE.

HeoOxiHO BKa3aTH Ha 0COOJIMBE 3HAYCHHS KEPIBHUKA SIK OCHO-
BHOTO Cy0’ekTa, sikuii 3a0e3neuye iHpopMaiiiHi mpolecH y BBipe-
HOMY TiAPO3/iNi, i HACKUIBKH BiH Oyae 00i3HaHWH y MUTAHHIX CY-
YacHUX 1H(GOPMALIHHUX MOXKJIMBOCTEH, HACTUTBKM €(QEKTUBHIIIONO
Oyzne poboTa BChOTO KOJEKTUBY Ha Pi3HUX (PYHKIIOHAILHUX HaMps-
MKax. TyT Takox TpeOa akIeHTYBaTH yBary Ha TOMY, IO HOPMAaTH-
BHO mNHTaHHA iH(popManiiHOi poOOTH SAK KepiBHUKA YCTaHO-
BU (OpraHy) BHKOHAaHHA TIIOKapaHb, TaK 1 IHIIMX KaTeropii
MepcoHaly He BU3HAYEHO, IO CYTTEBO OOMEKYE TOTEHIIAIBHY MO-
KIHBICTH J10 iH(popMmaTHu3allii miei chepu. ToMmy mpornoHyemMo pos-
pobutu Haka3 MinicTepcTBa toctruii Ykpainu «I[Ipo ocobmuBocti
iHpopMaTH3alii Ta iHpopManiiiHoro 3abe3nevyeHHs AisUTbHOCTI CHC-
TEeMH BUKOHAHHS TIOKapaHby.
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INFORMATION SUPPORT FOR MANAGEMENT
ACTIVITIES IN THE SYSTEM OF EVECUTION
OF PUNISHMENTS OF UKRAINE

The peculiarities and main directions of information support for management
activities in the system of execution of punishments are examined in the article. The
directions in which the collection, processing and analysis of information are
currently carried out in the bodies and institutions of the system of execution of
punishments have been determined.

It is proposed to understand the information provision of management
activities in the researched area as a system of administrative procedures
(collection, receipt), processing, transfer, storage and use, ensuring information
security (as a set of data relevant for the system of execution of punishments),
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aimed at forming a given position a person with adequate information awareness,
which allows him to make effective management decisions appropriate to a specific
situation and to apply the most balanced forms of management.

A number of factors, both general and specific ones, affecting the activities of
organizing information support in the field of execution of punishments have been
identified. The author came to the conclusion that proper information provision is
due to the creation of a system of complex auxiliary and basic information
resources necessary for the effective activity of the manager.

The main modern scientific approaches to defining the concept of information
management support in the system of execution of punishments are analyzed. The
special importance of the manager as the main subject that ensures information
processes in the assigned unit is pointed out, and the more he is aware of modern
information capabilities, the more effective the work of the entire team in various
functional areas will be.

Key words: information support, management activities, system of execution of
punishments, management, information.
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KOMITAPATUBICTChKHUM AHAJII3 IOHSThH
«[MPABOCYSI» TA «<AIMIHICTPATUBHA
NPOLEAYPA» B ACIIEKTI PO3I'JISIAY CIIPAB
PO AIMIHICTPATUBHI ITPABOITIOPYILIEHHSA

YV cmammi npoananizoano 3axono0aguy 30amuicmv 00 PO3MENHCYEAHHS.
NOHAMb  «NPOYeOypay ma «npoyecy nid Hac 30IUCHEHHS AOMIHICHPAMUGHO2O
cyoouuncmea. Peztomosano, wo npoyedypa € Hegio eEMHOW CKIA080I0 CYO0B020
npoyecy, oouwax Kodexc Yxpainu npo aominicmpamueni npasonopyuieHHs He
30aeauenuil NPOYECYarbHUMU HOPMAMU. 3AYBAICEHO, WO OUXOMOMIS XAPAKMepy
AOMIHICIPAMUBHUX NPOCMYNKIE npu3eena 00 po3ensidy aOMIHICMpAmueHUX cnpas
30 NPABUNAMU KPUMIHATLHO2O0 1 AOMIHICMPAMUBHO20 CYOOUUHCIBA, 6 MOMY YUCTE
cyoamu pi3HUX I0pUCOUKYIIL.

Knrwuosi cnosa:  cnpageonugicmv,  CyOOUUHCMEO,  AOMIHICIPAMUBHI
NPOCMYNKuY, CYOo8Uti npoyec, AOMIHICMPAMUBHO-0TIKMHI 8IOHOCUHU, OpP2aHU
nyoaiyHoi aominicmpayii.

[ocTanoBka mpodaeMu. 3a oCTaHHINM PiKk B YKpaiHi cramucs
JIBi JIOBFOOYIKYBaHI 3aKOHOTBOPYI MO/iil: 1) HaOpaB YMHHOCTI 3aKOH
VYkpainu  «[Ipo  pgepaasHizaimiro  3aKOHOJABCTBA Y KpaiHny,
2) yxBanennid 3akoH Ykpainu «[Ipo aaMiHICTpaTHBHY MpOLELypY»
noBepHyBcs 10 BepxoBHoi Paau 3 minnucom [Ipesunenta Ykpainu.

3rigHO 31 3BiTOM, ONPWIOJAHECHUM JlepKaBHOK CYJIOBOIO
aaMiHicTpanieto Ykpainu 3a 2021 pik, i3 3arajibpHOl KUTBKOCTI CIIpaB
Ta MartepiaiiB, IO MepedyBalM y MPOBAaLKEHHI CyIiB 3arajibHOI
topucaukmii - (3 585213), chopaBu  mpo  anMiHICTpaTHBHI
MPaBOMOpYyIIeHHsT CTaHOBIATH 968 082 [1], ToO6TO 27 %, Ta 3a
KUIBKICTIO PO3TIISIHYTHX CIIPaB IO CYTi MOCTYMAIOTHCS HE3HAYHUM
BIJICOTKOM JIMIIIE IIUBUILHOMY CYJIOUHHCTRY.

ToMy Ha chOroiHI BKpail akTyajJbHO W TOCTPO MOCTAE MUTAHHS
3aminn Kopekcy YkpaiHu mpo aaMiHICTpaTHBHI MpaBONOPYIIECHHS
Ha HOBE SIKICHE 3aKOHOJABCTBO 3 OCTAaTOYHHMM BH3HAYCHHSIM PO
Cydy TWig 4ac pO3rsALy CcOpaB  NOpo  aaMiHICTpaTHBHI
MIPABOIIOPYILIEHHS.
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AHajni3 ocraHHix mochaimkedb i myouikamiii. [IpoGnemaTuiri
3MICTY  aAMIHICTpaTHBHOTO  mpomecy #H  aJMiHICTpaTHBHOI
MPOLEYPH, PO3BUTKY YSIBIEHb MPO CTPYKTYPY aIMiHICTPATHBHOTO
npaBa TPUAULIM yBary Taki BYeHi, sk B.b. Aep’sHoB,
C. O. Kopoen, O. B. Ky3emenko, O. 1. Mukonenko, O. M. MukoneHko
Ta iHmi. OJHaK B yMOBax JOKOPIHHUX 3MiH y CYCIUIBHHX MPOIEcax
Ta yxBasleHHA 3akoHy «[Ipo aaMiHiCTpaTHBHY MpoOLEIypy» BapTo
MEPEOCMHCIINTH POJIb CYAY Y CIpaBax Mpo aJMiHIPABONOPYILICHHS,
TOOTO 3araMOMTHCh Y MHUTAaHHS NPUTAMAaHHOCTI TaKiil isUTBHOCTI
O3HaK mpaBocyis. [loTerep IbOMY MUTaHHIO He OyJO MPHILIEHO
JIOCTaTHbO! yBarH.

Meto10 cTaTTi € MOWmYK CHOUTPHUX 1 BIAMIHHUX PHUC TMiJ Yac
3IiICHEHHsI TPaBOCYAS Ta aAMIHICTPaTUBHOI POLIEyPH OpraHaMH
(mocagoBUMHU 0co0amu), YITOBHOBaXKEHHMH PO3MIISIATH CHPaBU MPO
aJIMIHICTpaTHBHI TpaBonopylleHHs. B yMoBax yxBajieHHs 3akoHY
Vxpainn «[Ipo agmiHiCTpaTHBHY MpOLEAypYy» Ta HAaroJeriIuBOro
Kypcy Ha JepajsHi3allii0 HaIlOHAJILHOTO 3aKOHOJIABCTBA aBTOP
MparHe CHOPOTHO3YBaTH BHUKIMKH, SIKi CHOTOAHI MOCTalHM Tepex
HAyKOIO  Ta  3aKOHOJABCTBOM, JUI  BHU3HAYEHHS  MicCU
aJIMIHICTPaTUBHO-/ICNIKTHUX BITHOCHH Yy CHUCTEMi IpaBa Ta poIi
CyAy B IUX BiTHOCHHAX.

Buknag ocHoBHoro marepiamy. B Vkpaini He icHye
o(hiniiiHOro BW3HAYEHHS MOHATTS <«IPABOCYLAS». 3 OINIALY Ha
nonokeHHs: crarti 124 Koncrutynii Ykpainu, mo Bwmimiye Taki
CIIOBOCTIONTYYEHHS, SIK  IOPUAWYHHN  CHIp», «KpUMIHAIbHE
OOBUHYBAauUeHHS»,  «PO3IJSIAIOTH  TaKOoX  IHINI  CIIPaBU»,
(GIIICHIOIOTh BUKIIIOUHO CYAN», «YPEryITIOBaHHS CIIOPY», MOXKEMO
JIIIE KOHCTAaTyBaTH, M0 B OYKBaJbHOMY PO3yMiHHI MPaBOCYIJIS —
IIe JSUTBHICTh Cy/iB 3 PO3MVISMY IOPUIMYHMX CIIOPIB 3 METOK 1X
YPErymoBaHHs, a TAKOK KPUMIHATBHUX OOBHHYBa4€eHb Ta iHIIHX CIIPaB.

[omo iHIMMX crpas, TO JIOTIYHO, 1110 1€ TOHATTS BMIIIY€E B cOO1
BCi KaTeropii cnpas, BIAMIHHI Bil CHIpHHX Ta KpUMiHaibHUX. {0
TaKMX MOXXEMO BIJIHECTH CYyIIOBI CIpaBH, JI¢ BIJIOBiIa4 BU3HAE
MO30BHI BHMOTH, alile¢ JOCYIOBE BpETyIIOBaHHS IHTaHHI He
nependaueHo (HampuKiaa, PO3Iy4eHHs 32 HassBHOCTI HEIMOBHOJITHIX
JiTel), a TakKoX JSIBHICTH CHIAYUX CYIJIB, BCTaHOBJICHHSI
aJIMIHICTPaTUBHOI'O HATrJIsIy, BCTAHOBJICHHS IOPHIUYHUX (AKTiB,
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PO3IIISAA CIIpaB MPO aAMIHICTPaTUBHI MPABOMOPYIIEHHS Ta 1HON il
CyZy, HE TOB’s13aHi 3 yperyIIOBaHHIM KOHQIIKTY.

Kopoen C. O. BBaxae, IO MpOBa/UKEHHSA Yy cIpaBax IIpo
aJMIHICTpaTUBHI TPOCTYNIKM € OJHMM 3 KOHKPETHHX BUJIB
aJIMIHICTPaTUBHO-IOPUCANKLIAHOT  AISUTBHOCTI  MPOLECYaIbHOTO
XapakTepy, SKe 3IiHCHIOETBCS SK Yy I03acyIOBOMY, TaK 1 B
cynoBomy mopsaky. Takum uwmnoMm, C. O. Kopoex nmiiinios
BHCHOBKY, 110 BCTAHOBJGHHWH 3aKOHOM TIOPSIOK  PO3TIIALY
i BUpILIGHHS CYAOM CHpaB Mpo aAMIHICTPaTUBHI MPOCTYNKH €
¢dbopmoro 3ailicHeHHsT TpaBocyus (CyIOYMHCTBA) y CIpaBax Mpo
aJIMIHICTPaTUBHI MPaBONOPYIIEHHS 1 CTAHOBUTH aJIMiHICTPATHBHO-
JENIKTHAN CYMIOBUH Mpolec. 3a CBOEID MPABOBOIO MPUPOIOID CYI,
PO3IIIAAIOUN CIIPaBH MPO aaMIHICTPATHBHI MPOCTYIKH, BBa)kae
HAYKOBEIlb, € aJIMiHICTPATUBHO-IOPHCAUKIIHHUM OpraHOM (OpraHoOM
aJIMIHICTPaTUBHO-/ICNIKTHOI FOPUCIUKIIT) 1 BOJHOYAC OpPraHOM
aJIMiHICTPaTUBHO-ACNIKTHOI tocTHuii (mpaBocyans). Hacamkinenp
aBTOp TPOTHO3YE POJIb CYAYy SK OCHOBHOTO aJIMiHICTPaTHBHO-
IOPUCIMKIIHHOTO OpraHy, SKAH po3risgaTHMe CHpaBd Mo
aJIMIHICTPaTUBHI POCTYIIKH, OAHAK JIUIIE Ti 3 HUX, IO € CHIPHUMH,
a «Oe3CmipHi» MOXYTh 3alUIIUTHCS B KOMIICTEHII] IHIINX
IOPUCIMKIIHHUX OopraHiB [2, c. 7].

Sk BiZIOMO, PO3YMIHHS CaMOro TOHSTTS «aJMIHICTPATUBHUMN
MpoIIecy HUHI € BKpail TUCKYCIHHUM.

OpHaK HE MiIsrae CyMHIBY Ta 0OCTaBUHA, IO MICIs YXBaJCHHS
Konekcy anminictpatuBHOro cynounHcTBa Ykpainum (mam — KAC
Ykpainu) #oro HOpMU BCTAHOBWIJIM CTaHJAPTH JISUIBHOCTI OpPraHiB
nyOmiyHoi  aaMiHicTpamii  (CyO0’€KTiB  BIAJAHUX TOBHOBAXKEHb)
y 4acTuHi 2 crarti 2 BkazaHoro Kogekcy.

3 monoxenb 3akoHy «[Ipo ammiHiCTpaTUBHY MpoLEAYPY»
BUIUIMBAE, IO aAMIHICTpaTHBHE TPOBA/DKEHHS € CYKYIHICTIO
OpoleNypHUX il 1  yXBaJleHWX  TpOLENypHUX  pillleHb;
aJMIHICTpaTHBHA TPOIEAypa € BU3HAYCHUM 3aKOHOM TMOPSIAKOM
(po3rasiay Ta BUPINICHHS aJMIHICTPAaTUBHOI cripaBu) [3].

OcobnuBy yBary ciifi 3BepHYTH Ha HasBHICTb y 3aKOHi (Tak
camo, sik i B KAC YkpaiHnu) BU3HauUEHHS MOHATTS «aMiHICTpaTHBHA
cpaBa». 3a 3aKOHOM II€ CIIpaBa, IO CTOCYEThCS MyOIivYHO-
MPaBOBUX BiTHOCHH I110JI0 3a0e3IeueHHs peai3allii mpasa, CBOOOIU
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Yl 3aKOHHOTO IHTepecy 0co0u Ta/ab0 BUKOHAHHS HEH BHU3HAYCHUX
3aKOHOM OOOB’SI3KiB, 3aXWCTy il TpaBa, CBOOOAM UM 3aKOHHOTO
IHTEpEeCY, PO3MJIS SIKOT 3/1iICHIOETHCS aIMIHICTPATUBHAM OpPraHoM [3].

3rigno 31 crarreto 4 KAC Ykpainu anmiHicTpaTHBHA cripaBa —
nepefaHuii Ha BHpIMIEHHS aJAMIHICTPaTUBHOTO Cyly MyOJidHO-
npaBoBuii cmip. Cam ke MyONIiYHO-TIPaBOBUIl CHip — 1€, B TOMY
4uchi, chip, y KoMy xo4ya O oJlHa CTOpOHa 3AIHCHIOE MyONiYHO-
BIaJHI YNpaBIIHCBKI (QYHKIil... 1 CHIp BHHHK Yy 3B 3Ky
3 BUKOHAHHSIM a00 HEBUKOHAHHSM. .. pyHKIIH [4].

Sx 6aunMo, HaBiTH B yMOBax MOTpeOM B OKpeMill perjaamMeHTarii
aJIMIHICTPATUBHOI MPOILEAYPH 3aKOHOJABEIh HE MigiOpaB IHIION
JOpEYHO1 TEepMIHONIOTIT Uil COpaB, PO3MIISA SKUX HAJISKHUTH 0
KOMITETeHIii opraniB myoniuHoi aaMinicTpamii. Ha Ham morunsiz, me
CBIIYHMTH MPO E€IUHICT MPUPOAU TAKUX CIIPaB, PO3ralyXKeHHX 3a
Cy0’€KTOM pO3IIIALY Ta OCKap >KEHHSI.

3a Takoro miIxojy BUAAETHCS JIOTIUYHUM, IO aaMIHICTpATUBHA
npouenypa (AK AisUIBHICT OpraHy myOni4HOI — ajgMiHicTpanii
3 PO3IIISiAY Ta BUPIIIEHHS aMiHICTPaTUBHHX CIIPaB) Ta MPaBOCY LIS
(SIK AiSUTBHICTB CyIy 3 PO3TJISILY Ta BUPILIEHHS MyOJIiYHO-IPaBOBUX
CTIOpiB, IO BUHUKAIOTH MiJl Yac pO3rIIsAY aJAMiHICTPATUBHUX CIpPaB)
HE KOHKYPYIOTb 3a MiCIle B CHCTeMI a):[M1H1CTpaTHBHoro npasa
1 CIIBBIJHOCATBCS Yy  TNPHUMITUBHIM  iHTepmperamii sk Jis
Ta KOHTPOJb. TOOTO 3a TaKOK CXEMOIO «IiS-KOHTPOJIb» MOXKHA
crpoOyBaTH OXapaKTepPU3yBaTU JISUIBHICTE OpraHy IyOJi4HOI
ajMiHicTpamii 31 CKIaJaHHA aJMIHICTPAaTUBHUX  MaTepiajiB
Ta PO3IJILy IMX MatepiamiB cyaoM. Toli MOKHa TOBOPHTH, IO
CyAns Mg 4Yac PO3MIAY MaTepialiB  aJMIHICTPaTUBHOTO
MPaBOMOPYIIEHHS X04a 0 KOHTEKCTYaIbHO KOHTPOJIOE TOTPUMAaHHS
opranoMm (I10CajfioBOI0 0CO00r0) IyOsiYHOT aaMiHIiCTpallii TEeBHOT
Opolenypd 1Taku BUKOHYE 3aBAaHHSA  aJMiHICTPATHBHOTO
CYZOYMHCTBA, a BiATaK i (YHKIIIIO IPaBOCY IS

Bapro 3ayBaxxuTH, IO II€ CYMKEHHS BXKE€ JABHO YCIIIIHO
BTUTIOETBCA Y CYAOBY TMpakTHKy. 30KpemMa Cyl sK OpraH,
YIIOBHOB)KEHHUH Ha PO3IJIsi CIPaBH, MEepeBipsie, Uu JOTPUMAHO Mij
yac oopMIIeHHsI aJMiHICTPATUBHUX MaTepialliB OpraHoM IyOIidHOoT
aJMiHICTpaIllii BUMOTM 4YMHHOIO 3aKOHOJAaBCTBa. Hampukman, Ha
IYMKY JESKUX CYyJJiB, HEpPO3’sSCHEHHs TMpaB o0co0i mijg dac
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CKJIaJIaHHsI TPOTOKOJIY BHUKJIFOYA€E WOro JOMYCTUMICTh SK JIOKa3.
[o3uwis iHmMMX CyIAiB TPYHTYETbCS Ha TOMY, IO Oprad
(ymoBHOBaxkeHa  oco0a) TpWM  CKIaJaHHI  [POTOKOIY  HE
YIIOBHOB2)KEHHH Ha PO3TIISA CIIPaBH, caMe TOMY B PO3yMiHHi CTaTTi
268 KYnAII npaBa Ta 000B’s13ku 0cO0HM P03’ SICHIOIOTH TakKii 0cobi
IiJ] Yac MPUTSITHEHHS 10 BIIMOBINaIbHOCTI, SIK 11€ BUILJIMBAE i3 camMoi
HasBu crarti — «[IpaBa ocoOm, siKa TPUTITAETBCI  JIO
aIMIHICTPATHBHOI  BigmoBigadbHOCTI». Ilpm mpoMy mig dac
CKIaJaHHsS IPOTOKOJAY pO3’sICHEHHs 0co0i mpaB TeX €
000B’s13k0BUM. Hepo3’scHeHHs mpaB 0co0i Ik BUSHAHHS IPOTOKOIY
HEIONYCTUMHM JOKa30M MOKE OyTH OI[IHEHO BMKIIOYHO B CEHCI
IMOBHOTH Ta  BCEOIYHOCTI TPOBEAECHHS  aaMIHICTPATHBHOIO
po3crmimyBaHHsS.  30KpemMa,  HEpO3’siCHEHHs  ocobi  mpaBa
KOPUCTYBATHCS JIOMOMOTOI0 (haxiBIls B Tady3i IpaBa, 10 MPU3BEIO
J0 Hepeamzaiii 0cob0l0 I[Or0 ImpaBa, Ma€ MepedyBaTH
y IPUYMHHO-HACTIIKOBOMY 3B’S3Ky 31 CIIOTBOPEHHSM (DaKTiB,
3a3HAYCHHMX y MPOTOKOII. Y pa3i HEBCTAHOBJIEHHS TaKMX OOCTaBHH
pearizaiito TpaB ocoOu 3a0e3meuye CyJ Ha crafil po3mIsy
MUATAHHSI PO MIPUTATHEHHS i JI0 BiMOBIAAILHOCTI.

TakuM 4YHMHOM, MOXHA TOBOPHTH MPO T€, MO CyI IWiJ 4Yac
pO3MJIsiy COpaBu y Oylb-IKOMY BHIIQJIKy TEPEBIpsS€ BUKOHAHHS
OpraHoM TyOiyHOi ajMiHICTpallii CBOIX MOBHOBaXXEHb, TOMY TaKa
MepeBipKka Ma€ O3HAKH aJIMIHICTPAaTUBHOTO CYJIOYMHCTBA. BogHovac
MOJIOKEHHS TPO JONYyCTHMICTh JOKa3iB IepeabayeHi TaKoX
crarrer0 78 LlMBIIEHOrO MPOIECYATBLHOIO KOAEKCY YKpaiHu
Ta crarTeto 77 ['ocrogapchKoro mpoiecyaibHOro KoJekey YKpaiHu,
Je TpH OI[HI[l [JO0Ka3iB y IEBHHUX BHIIaJKaX TaKOX MOXIIHBA
MepeBipKa CyaaMH BiAIOBIAHOI IOPHUCAUKINT MOBHOBAXKEHL OpPraHiB
nyOniyHOl ajgMmiHicTpanii Ha (GopMyBaHHS BIIMOBIIHOTO JIOKa3y.
3amMx YMOB CYJDKEHHS PO  3IIHCHEHHS CyJOM CaMe
aJMIHICTPATHBHOI'O CYJOYHMHCTBA IiJ dYac PpO3IJSLAY CIpaB IIpPO
aJMIHICTPATHBHI ~ TPABOMOPYIICHHS 33  KPUTEPIEM  OIlIHKU
JOMYCTHMOCTI TIPOTOKOIY SIK TOKa3y € CYMHIBHHM.

Kpim Ttoro, Bcymepeu mpunucam KAC VYkpainm ans Taxoi
aJIMIHICTpaTUBHOI CIpaBM HE XapakTepHa HAasBHICTb CIIOpY,
BiJICYTHIH TI030BHHH (3asiBHUI) XapakTep Horo iHiliatopa — ocoOw,
4yl npaBa, CBOOOIU Ta IHTEpeCcH, HMOBIPHO, TTOPYIICHI.
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Yce BUIIE3a3Hau€He, HA HAml TOMIAN, HE JO3BOJISE
MEPEeKOHJIMBO TPUIMCATH PO3IIISA CIOpaB Mpo aIMiHICTpaTHBHI
MPABOMOPYIICHHS  aJMIHICTPATUBHOMY  CYJAOYMHCTBY.  Take
CYJAOYMHCTBO B aJMiHICTPATHBHO-JEIIKTHOMY MpaBi € MpHHAHMHI
HErapMOHIHHMM, 10 MOXKE€ CBIIYMTH TMPO MTYYHICTh HOTO
MOIIUPEHHS Ha CIPABH PO aJMiHIIpaBonopymeHHs. [Ipu oMy Mu
norojkyemocs 3 aymkoro O. M. MukosieHKko, fKka 3a3Hayae, IO
Cy4acHHH piBeHb PO3BHTKY IOPUAWYHOI HAyKd Ja€ 3MOTY
aJIMIHICTPaTUBHO-/ICNIKTHE MpPaBO  PO3MISAATH K IHCTHTYT
aJIMIHICTPAaTUBHOTO Mmpasa [5, ¢. 350].

Ha cporogni 3akoHonaBenp IEpEKiIaB BiIMOBIAaNbHICTE 3a
BH3HAUCHHS BHUJY CYJIOYMHCTBA B aJMIHICTPATUBHO-ACTIKTHUX
BiIHOCMHAX Ha CyId, 3a3HAYMBIIM, M0 ameldiliifHa ckapra
IIOJA€ThCA 10 BiAMOBIZHOrO AameIsALliHHOIO CyAy 4Yepe3 MICIEBUi
Cyn, AKkMiM BHHIC moctaHoBY (ctaTTs 294 Komekcy VYkpainum mpo
ajMiHicTpaTtuBHI npaBonopymenHs (nami — KYnAIl, Konekc) [6].
Ak 6aunmo, KYNAII He BU3HaUa€e crieniaizallito Cyay aneisiiiHol
IHCTaHIi, y TOW dYac SIK JO CHCTEMHM CYIOYCTPOIO TaK caMo
HaJIeKaTh aleNsAIiiHI aIMIHICTpAaTUBHI Cyau. JloCUTh TpUBaIUii Yac
MEPEerJis]] TMOCTAHOB MICIICBUX 3araJIbHUX CYJiB 3JIIHCHIOETHCS
CYJIOBUMH TaJIaTaMU 3 PO3TJISAAY KPUMIHAIBHUX CIIPaB anelsiiiHuX
cymiB. Ilpu mpoMy cyam YKpalHH cCHeIiami3yloThCs Ha PO3IJIAd
LHMBUIBHUX, KPHMIHAJIBHUX, TOCHOJAPCHKHUX, aIMIHICTPATHBHUX
CIpaB, a TAaKOX CIOpPaB MPO aJMIHICTPATUBHI NPABOMOPYIICHHS
(crarrs 18 3akony Ykpainu «IIpo cymoycTpiif i cTaTyc CYIIiB»)
[7]. Jloriuno, mo0 KiabKOCTI creriaiisalliid BiamoBigaia i KiIbKICTh
BHJIIB CYJOYMHCTBA. TOMY, 3 OJJHOr0 OOKY, BUJAETHCS TIPABHILHUM
TBEPJUKEHHS JICIKMX HAyKOBIIIB NP0 ICHYBaHHsS TaK 3BaHOrO
aaMIHICTPaTHBHO-ACIIKTHOIO CyIOYHMHCTBA. AJle, 3 IHIIOrO OOKY,
BPaxOBYIOUM TaKOX BHUCJIOBJICHY HaMM TMO3UII0 TIPO Micie
aaMIHICTPaTHBHO-ACIIKTHOrO MpaBa B CHUCTEMI aJMIHICTPaTHBHOIO
rpaBa, TaKWUil BHJ[ CyIOYMHCTBA IMOKH IO HE Ma€ JIOCTaTHHOI'O
HayKOBOT'O OOIPYHTYBaHHS JUIsl CaMOCTIHHOIO ICHYBaHHS HapiBHI
3 aIMIHICTPATUBHUM.

[NapayiennbHO 3 MM Ba)KKO 3alEpPeuuTH, MO M 4ac PO3TIIsIy
crpaB Mpo aJMIHICTPaTUBHI MPaBOMOPYIIEHHS MICIIEBHIA 3araibHU
CyAd IMIUTIIMTHO BHWKOHYE TIOBHOBaXKEHHS OpraHy myOmiyHOi
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aaminictpaii. [le BOauaeTbes 3 monoxkenb KYmAIL Hatomicts Ham
BUJAETbCA JIOTIYHUM, [0 TPUYMHAMH PO3TATYKEHHS TaKoi
JISTBHOCTI 32 KaTEropisMH «IIPaBOCYIA» Ta «aaMiHICTpaTHBHA
MPOIEAypa» € 3aKOHOJaBUe 3aKPIIUICHHS BiJMOBIJIHUX TOCAJI0BUX
MOBHOB&)KEHb CYAIi SK JOMIHYIOUOTO MPHU3HAYEHHS CHUCTEMH
CYJIOYCTPOO, a TAKOXK KOHCEPBATUBHE YSBJICHHS MPO IMAHEHTHICTh
CYAOYMHCTBY JisUTBHOCTI 3 PO3IIIAAY COpaB MO aaMiHICTpaTHBHI
MPaBOMOPYIIEHHSI.

Mpu He HamMaraTuMeMocst OTOTOXKHUTH CyJI 3 OpTraHOM MyONigHOT
aaMinicTpanii. OpHak Takok He OylneMmMo 3amepedyBaTH, IO
3aKOHO/IaBEI[b MOXKE HAAUIMTH OpPraH MEBHUMH, HE MPUTAMaHHUMHU
HOMy, TIOBHOBa)KCHHSIMH IHIIOTO OpraHy UUISIXOM JeJieryBaHHS.
VYcepenuni cucTeMH MpaBOCYIAs 1€, HaMpHKIaA, HaIlIeHHS
MICIIEBUX 3arajlbHUX CyJiB MOBHOB&)KEHHAMH aJMiHICTPATHBHOI
IOPUCIMKII, anelsauiifHiuX CyiB — MOBHOBRKEHHSIMHU CYJIiB MEepIIol
iHcTaHMmii. [l BU3HAYEHHS MOXKIMBOCTI EKCTPAMOJIAIil TaKOro
MEXaHi3My Ha TIOBHOB@XCHHS CYIIB 3 PO3TJSAY BiIIMOBiTHOL
KaTeropii crpas, Ha HaIly JYMKY, HCOOXIJIHO CIIBBITHECTU MOHATTS
«TIporenypa» 1 «mporec» Ta BH3HAYUTH CTYHIHb BIUIMBY ILIBOTO
CIIBBiTHOIICHHS Ha MIIHICTb 3B A3KYy MpaBoCy st
3 aJIMIHICTPATUBHO-ACTIKTHUMH BiJIHOCHHAMHU.

Sk 6aunMo, 3aKOHOAABELb AJMIHICTPATUBHY MPOLENypPy Ha3BaB
«opsiakom» (. 5 4.1 cr.2 3akony «[Ipo anmiHicTpaTuBHY
MPOILEAYPY»). 3TIHO 31 CIIOBHUKOM YKPaiHCHKOI MOBH TIOPSJIOK —
CTaH, KoM Jie-HeOyIb YMCTO MPUOpaHo, BCi pedl Ha CBOIX MICIISX;
YHCTOTa, JaJl; YIOPSAKOBAHICTh; JOJACpKaHHA TpaBWI, HOPM
noBeiHKK; aucuumiiHa [8]. Ha Tepenax iHTepHETY «mporecy
(;aT. processus — PyxX) BHU3HAYAETHCA SK TMOCTIJIOBHA 3MiHA
MPEeIMETIB 1 SBUII, 110 BiJOYBA€ThCS 3aKOHOMIPHUM IOPSIKOM,
CYKYIHICTh PSJy TOCHIOBHUX Mdil, CIOPSIMOBAHWUX HAa JOCATHEHHS
MEBHOTO pe3yJbTaTy, MOCHTIIOBHA 3MiHA CTaHIB 00’e€kTa B 4aci [9].
KAC VYxkpaiuu Bu3HAua€e CyIOBHUiA IPOLEC SK IPABOBIIHOCUHH, IO
CKJIaJAI0ThCS 1] Yac 3AiIHCHEHHS aMiHICTPaTUBHOTO CY/IOUMHCTBA [4].

Y migcyMKy MOXKEMO CTBEpAKYBaTH, WIO 1 IIPOILECOM,
1 mpolenyporo  iIMEHYETbCS  «HOPSIIOK» Y PO3YyMiHHI  MEBHOI
JMCUUIUTIHOBAHOCTI OpraHiB Ta oci0 y JoridyHO BOYIOBaHHX
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y YaCOBMUU JIAHI[IOT B3a€MO3aMIHHUX CTaHIB Ta SBUI, IO
BUIUIMBAIOTH OJIHE 3 OJIHOTO.

Muxkonenko O. I.  3a3Hayae, 1O TEPMIH «IOPSAOK» MA€E
pi3HOMaHITHE CMUCIIOBE HABaHTA)KEHHS, aJie BCl HasIBHI BU3HAYCHHS
CBiYaTh MPO Te, IO UM CIOBOM MO3HAYAIOTHCS CTATUYHI SBULIA B
HamomMy xuTTi [10, c. 52].

Ky3bmenko O. B. BBakae, 110 aaMIHICTpaTHBHUA  TIPOIIEC
3aBKIM TIOB’SI3aHUN 3 JMHAMIKOIO, TOJI SK ajMiHICTpaTHBHA
npouenypa — 3i CTaTUYHUMH SIBHIIAMH B  aJMIHICTPaTHBHOMY
nporeci. [Iponec, Ha nymky O. B. Ky3pMeHKO, — 1l JTUHAMi4HA
TISTIBHICTB, a Mpoleaypa — HOro CTaTUYHUHN, HEPYXOMHM eIeMEHT
(mampuknaz, cranii uu eranu npouecy) [11, c. 203-222].

Ha mepexonanns A.b. ABep’aHOBa, «aJAMiHICTpaTHBHA»
MpHUPOAA MPOILECy MONATaE caMe B TOMY, HIO BiH 3AiHCHIOETHCS
B aqMiHICTpaTUBHOMY (200 T03acyJ0BOMY) TMOpSJKY, TOOTO
B ME@XKaX JisUTbHOCTI OpraHiB 1 TOCajOBUX OCI0 myOJivHOi
aJIMiHICTpaIlii — OpraHiB BUKOHABYOI BJIaJId W OPraHiB MiCIICBOTO
caMoBpsiyBaHHs. HaTOMICTh CyZOBHI PO3IIIsiL CIIpaB — 1€ aXK HisK
HE «aJMIHICTpaTUBHHUI» mTOpsAoKk. Tomy aaMmiHiCTpaTHBHE
CYJAOYMHCTBO MOXKHA JIMILIE AY)KE YMOBHO BIiJHECTH [I0 BHIIB
«@IMIHICTPATHBHOTO MPOLECY», 1 TIUTbKK 3 YiTKUM HAroJlocoM Ha
«CYIOBOMY» XapakTepi Mpolecy, a came — «aJMiHICTpaTHBHO-
cynoBui mpouecy» [12, c. 10].

VY nynkrti 15 yactunu nepmoi cratti 4 KAC Ykpainu HaBeneHo
BH3HAUCHHS YXBaJld SIK PIIICHHS, SKUM BHUPINIYIOTHCS MHTaHHS,
MOB’SI3aHI 3 «IIPOLIECAYPOIO» PO3MIISIY aIMIHICTPATUBHOI CIIpaBH,
Ta «iHIII TpoIlecyaibH» nuTaHHs. [IpoleaypHi muTaHH, 1MOB’sI3aH1
3 PYXOM CHOpPaBH B Cy/i IEPIIOl IHCTAHI[I, KJIOIMOTAHHS Ta 3asSBH
0ci0, siki OepyTh ydacTh y CIpaBi, NMUTaHHS TMPO BiIKIAJCHHS
POBIIISAY CHpaBH, OTOJIOIICHHS MEPepBH, 3YyIMHUHEHHS a00 3aKPHUTTS
MPOBA/KECHHS Yy CIIPaBi, 3alUIICHHS 3asiBU 0€3 PO3Tisiay, a TAaKOX B
IHIMX BHUIMAAKaX, mepenoadeHnx 1M KomekcoM, BUPIIIYIOTbCS CYI0M
HUTSIXOM TI0CTaHOBJIEHH: yxBa (dactrHa 2 ctatti 241 KAC Ykpainn) [4].

TepMmin «pyx crupaBu» BxkuBaeThcst y KAC Ykpainu ogun pas
I[OJ0 TMepemadi CcopaBH 3 OJHOIO CyAy JO IHIIOrO, IO
€ OyKBaJlbHIM pYyXOM CcHpaBu. BogHouyac icHye Take MOHATTA, K
«GAJMIIICHHSI TI030BHOI 3as1BU (aIeISAIIHHOI/KacalliiHOT CKapru) 6e3 pyxy».
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Xoya mpolecyadbHHH 3aKOH Maibke He  BiIOKPEMITIOE
MPOIEAYPHI TUTaHHS BiJl IHIIUX MPOIECYalIbHUX IHUTaHb,
Bepxopuuii Cyn, cxoxe, BUpoOUB IeBHI kpuTepii. Hampukian,
moctanoBa Bepxosmoro Cyaxy Bimx 31.01.2018 (cmpasa
No 382/603/17) y cBOili CTpyKTypi MICTUTh PO3[i1 3 HAa3BOIO
«IIponenypa» [13]. Jlo HBOro BXOAUTH OMHKC TAKUX [iii: 3BEpPHEHHS
MO3MBayYa 3 MO030BOM, YXBAJICHHS PIIICHHS CYJIOM IIEPIIOi iHCTaHIII,
YXBaJICHHS pIIICHHS CYJOM amnelslidHol 1HCTaHIlil, IOJaHHS
KacaliiiHoi ckapru.

V pimenni Bepxosroro Cyny Bin 21.04.2021 Ne 113/9901/32/20
(Ne 360/3611/20) mromo mpu3HAYEHHS MTEHCIH HA MITBIOBUX YMOBAX
OJIH 3 pO3/1IiB Mae Ha3By «Pyx cripaBu» [14]. Lleit po3ain MiCTHTB:
3BEPHEHHS TMO3MBa4a 3 MO30BOM, BIIKPHUTTS MPOBAPKECHHS CYIIOM
IIepIOoi 1HCTAHIIII, TOJaHHS BiA3UBY MO3MBAYeM, BHECECHHS IMOAAHHS
Cyml Cyay IepIIoi 1HCTAHI{I IPO PO3TIL[ CIPaBH SK 3Pa3KOBOI,
BimkpuTTss BepxopHuMm CynoM MPOBa/DKEHHS B aaMIHICTPaTHBHIM
CIpaBi, IPU3HAYCHHS CIIPABH 0 PO3MJISAAY, MyOIiKalist OroJomeHHs
B Ta3eTi Mpo MpHU3HAYEHHS CIpaBH, OTPHUMAHHS BiI3MBY Bij
BiJINIOBI1aYa.

Xoua NpPUTAMAHHICTh YXBAJICHHIO PIIICHHS CYAOM IO CYTi
CIpaBH, TaK caMoO SK 1 IIOJAaHHIO ITO30BY Ta BIA3UBY, MPOIEAYPHOIO
XapakTepy MoTpedye OKPEMOro JIOCHIPKEHHS, BXKE 3apa3 3MYIICHI
KOHCTAaTyBaTH, II0 3aKOHOJABEIb BBIB TMOHSTTA MPOLCIAYPH
y OpoIlleCyaJbHUH 3aKOH 1 TIOBHICTIO TWOIJIMHYB 1€ IIOHATTS
MPOIECOM, HE BJIAIOYKCH J0 BUYEPITHOTO PO3MEKYBaHHS. 31 CBOrO
OOKy cepell HAyKOBI[IB BIJCYTHIi KOHCEHCYC Yy IIUTaHHI
CHIBBIHOLIEHHS! 3TrajJlyBaHWX BHIIE IOHATh. Y TPaKTHUHIH
JISTIBHOCTI CYJ1iB OTpeda B YITKOMY pO3MEXYBaHHI 1X BiJICYTHS.

Mu 3BepHynu yBary Ha Te, mo mnonoxeHHs KAC VYxkpainu
OKPEMO BUJUISIOTh TaKy IMPOLEAYPY, SK BPErYJIIOBAHHS CIOPY 3a
y4acTio cyuti. Y 1iil mporenypi Cyiis BUCTYIIAE B POJIi MeiaTopa i
HEe Ma€ Takoi aTpuOyTHKH CyI0BOI BIaJH, sIK MAaHTIA Ta HarpyIHUH
3Hak. Llg obcraBmHa n03BOJSiE OUTHII CMINMBO MPHUITYCKATH, IO
MEBHA JISUTBHICTD CYJIJIl MOXKE HE MaTH 03HAK IIPABOCY/LJIS.

Takok My 3BepHYIM yBary Ha Te, 1m0 ani KYnAIl, ani 3akoH
VYipainn «[Ipo aaMiHICTpaTUBHY TPOLEAYpY» HE MICTATH Y TEKCTOBIH

47



Ne 3 (17),2022 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

YaCTHHI CITOBA «CHPaBEWIUBICTE 1 CIUTEHOKOPEHEBUX ciiB. BomHouwac e
CJIOBO MICTUTBCS B KOXKHOMY TPOIIECYaTbBHOMY KOJICKCI.

Y crarti 245 KYnAll Bu3HaueHO 3aBIaHHIM MPOBAKESHHS
CBO€YACHE, BCeOIUHE, TMOBHE i 00 €KTUBHE 3’sCYyBaHHS OOCTaBUH
KO)KHOI CripaBH, BUpILIeHHS ii B TOUYHi BiAMOBIZHOCTI 3 3aKOHOM
[6]. Lle cmocrepexeHHs HABOAWTh Ha JIYMKY TIpo Te, IO
MPUITUCYBaHHS came CYJOYMHCTBY TEPMiHY «IIporec» cpopmMoBaHO
He JuIe 3Bu4aeM. Taka TepMIiHOIOTIS BUALISIE CTaTYCHICTh CYAY SIK
JICPKABHOTO OPraHy 3-IOMDK PEITH OpraHiB, aOu 3acBiIYUTH
MEepUIiCTh Miclsg OpraHiB MNpaBocynAs B iepapxii cyO’eKTiB
MPaBO3aCTOCYBaHHS, JICralli3yBaBIIM THM CaMHM [IepeBary
CHPAaBEUIMBOCTI HAJ] IIPABOBOIO HOPMOIO.

OTxe, TOJIOBHA BIMIHHICTh TIPABOCYUIS BiJI aIMIiHICTpaTUBHOL
MpOIEAYpH TOJNSATa€ B TOMY, IO B TEPUIOMY BUNAIKY
3aKOHOMIPHOCTI € TPHUPOJHHMH, a Yy JPyroMy — IITY4HO
CTBOpEHHMH. BiamoBimHO 1 3MicT mTpaBocylis B PO3YMiHHI
TEPMEHEBTHYHOIO  HANpsMy JOKTPMHHM NPUPOJHOTO  IIpaBa
CTOCYETBHCSI CaMOi CYTHOCTI TIpaBa — CIPABEJIMBOCTI, Y TOM 4Yac siK
Mpoleaypa TOpPO/PKEHA BHKIIOYHO TO3UTHBHUM TIPAaBOM  Ta
MpU3HAYCHA KOHCTPYIOBATH IUISX JIO JOCSTHEHHS CIPaBEIJIMBOCTI
Yyepe3 HEYXUIIbHE JIOTPUMAaHHS CIIPABEIIMBOTO 3aKOHY.

BucHoBkH. 3a pe3ynbraTaMH JOCTIIKEHHS MOXHA 3ayBaXKUTH,
o 1 TmpaBoOCyyis, 1 aJMIHICTpaTHBHA NPOIEAypa B IIHPOKOMY
PO3YMiHHI, BU3HAYCHOMY TNpeaMOyao 3aKoHY, € JisJIbHICTIO
3 PO3MJIsILY CIIPaB MPO aaMIHICTPaTHBHI MPaBOMOPYIICHHS.

[onoxenns KYnAIl He BiABOAATH 0COOIHBOIO MiCIsl VIS CYIY
3-IOMDK IHIMMX OpraHiB (mocajoBuX 0cCi0), YIOBHOBaXXEHUX
Ha pO3TJIsi[ CIOpaB IMPO  agMIHICTPATHBHI  IIPABOIOPYIIEHHS.
Ba Oinblie, BUXOOA4H 13 3aBJaHb, ki Komekc cTaBUTh Iepel HUMH,
MOXKEMO KOHCTaTyBaTH, IO CYJ MiJ Yac Po3risiny Ii€l KaTeropii
cripaB 3000B’sI3aHMUM YXBAIOBATH PIIICHHS B TOYHINA BiAMOBIAHOCTI
i3 3aKOHOM Ha OJTHOMY PiBHI 3 OpraHaMu IyOJIIYHOI aJIMiHICTpAIIii.
3a  mpolecyaqbHUMH  3aKOHAMH  3aBJIaHHIO  CYJOYMHCTBA
MpUTaMaHHa KaTEeropis CHPaBEJIUBOCTI, 10 € BUIIOK 3a 3aKOH.
Takuii maxiJ TO3BOJISIE IMOCHIMTH B3a€EMO3B 30K PO3MEKYBAHHS
KOMIIETeHLIIH cyay W opraHiB myOmiuyHoi — ajmiHicTpamii
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13 3aBJaHHSAMH, K1 OCTaBJIEH] CYCHIILCTBOM nepen
YIIOBHOB)XXCHUMH Ha PO3IJISII CIIPaB OPraHaMHU.

SKIO CYCHNBCTBY UIsl PO3TJSAY CIpaB MPO aJMIHICTPaTUBHI
MPOCTYIKHA TOCTATHHO IMOBHOI BIAMOBIAHOCTI OYKBI 3aKOHY, TOMII
BIJICYTHINl CEHC MOKJIaJaTH Ha CyJId TOBHOBAXCHHS 3 PO3TIISAIY
TaKMX CIpaB, OCKUIBKA CYyJI Y CBOild JisJIbHOCTI IOBHUHEH
KepyBaTUCS TEPEAyCiM MPUHIIUIIOM BEPXOBEHCTBA NpaBa W TaKUM
3aBJIaHHSIM CYJOYMHCTBA, K CIIPABEIUIMBHUI PO3IIIS]] CIIPABH.

3a pe3yJabTaTaMH IBOTO JIOCIIIPKEHHS TPONOHYEMO 3aBEPIIUTH
OaraTopiuHui mpoiiec nmudepeHiiantii aJIMiHICTPATUBHUX
MPOCTYNKIB HA KPHMIHAJIbHI MPOCTYNKHA Ta IHII IOPYIICHHS.
KpuMinanbHi npoctynku 3akpinut y KpumiHaibHOMY KOJAEKCI
VYkpainu, a 1iHIOI TOpYyIIeHHS O00’€JHATH TNPUHIIMIIOBO HOBHM
3aKOHOJIABYMM aKTOM IPO aJIMIHICTPATUBHI MPOCTYINKH, y SKOMY
PO3MJIS CIPaB MPO MPOCTYIKH TOKJIACTH BUKIIOYHO HAa OpraHU
myOTiyHOT amMiHicTparrii.

[IporoHyeMO HOBUM 3aKOHOJIaBUMM aKTOM BU3HAYUTH POJb
Cyly BUKIIOYHO SIK OpraHy 3 Teperisiy B CYJAOBOMY IOPSJKY
pilieHb, Jid, Oe3isUTBHOCTI OpraHiB MmyOJiuHOT ajaMiHiCTpaIlii,
0 BiAmoBigaTuMe nojioxkeHHsM cratti 286 KAC Ykpainu.

3 ormaay Ha 1€, MOJANBIIAM IOCTIHKEHHSIM MiJIATaTUMYTh
MUTaHHS ~ PO3MEXKYBAaHHS  aJMIHICTPAaTUBHUX  MPOCTYIKIB 32
KPUTEPIEM CYCIIIBbHOI HeOe3MMeKH, a TaKO)K MHTAHHS JOLLIBHOCTI
MEPEOIIHKN 3aBJaHHS CYAy IiJ] 4ac PO3MJISIy TaKUX KaTeropii
crpaB  (IOTpMMAaHHS TOYHOI BIAMOBIAHOCTI 3aKOoHY abo K
JOCATHEHHS CITPABEUIMBOCTI) 3 YPaXyBaHHSM CYCHUIBHOT JTyMKH.
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The article provides the comparison of the powers of the court and other
public administration authorities in trying cases on administrative offenses. The
attitude of some leading researchers who study the issues of administrative law and
procedure to the concepts of «procedure» and «process» is demonstrated. The
legislative ability to differentiate these concepts in the course of administrative
proceedings and the position of the court of cassation in this matter are analysed.
1t is emphasized that practicing judges are insensitive to the issue of delimitation of
rules of procedure and rules of process because of unimportance of delimitation for
the fulfilment of tasks of the legal proceedings. It is summarized that the procedure
is an integral part of the judicial proceeding, but the Code of Ukraine on
Administrative Offenses does not contain the rules of process. It is noted that the
dichotomy of the nature of administrative offenses has led to trying administrative
cases under the rules of criminal and administrative proceedings, including courts
of different jurisdictions. The results of the study provided the grounds for the
author to outline the fundamental difference between justice and administrative
procedure through the category of equity.

The author notes in the conclusions that the scope of authority sufficient to
perform the task of proceedings in this category of cases is decisive for the
formation of a range of subjects of law among public authorities regardless of the
truth of any of the statements about the relationship between the concepts of
«administrative processy and «administrative procedure». Accordingly, the issues of
reassessment of this task in terms of protection of human rights and fundamental freedoms, as
well as in terms of the criminal nature of some administrative offenses (full compliance with
the law or the achievement of equality) require further research.

Key words: equality, judicial proceedings, administrative offences,
administrative tort relations, public administration authorities.
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AHAJII3 CTAHY ITPABOIIOPAJAKY HEHTPAJIBHOT'O

PET'IOHY 35POMHUX CUJI YKPATHMU:
AI[MIHICTPATI/IBHO-I[EJIIKTHI/Iﬁ ACIIEKT

Y ecmammi 3a3naueno, wo denikmua akmusHicms GiticbKOBOCIYHCOOBYIE € 00-
HIEI0 3 NPUYUK YX8aneHHs 00noeHenHs 00 Kodekcy Ykpainu npo adminicmpamughi
npaeonopyuienns, a came — I nagu 13-b.

YV 0ocnidoicenni Oitiunu 6ucnosky, wo iHcmumym aomMiHiCmpamusHoi 8i0noei-
0anbHOCMI BIIICbKOBOCYHCO08YI6 00BONI MPUBANUTL YAC He PO32NA0ABCH MA BUMA-
2a€ €8020 NOOAIBULO20 PEPOPMYBAHHSL.

Knruosi cnosa: siticokosocnyscoosyi, aomiHicmpamusHe npagonopyueHHs,
AOMIHICMpamuena 8iono8ioantbHicmy, ilicbkosa oucyuniina, 3opouni Curu Yxpai-
Hu, 8iticbKosutl 0006 130K, Biticvkosa cysicba npagonopsoxy.

IMocTranoBka nmpodaemu. B ymoBax choroneHast YkpaiHa 3/iii-
CHIOE pe)OpMyBaHHS, BJOCKOHAJICHHS Ta CTBOPEHHS HOBUX (hopm
YIPaABJIiHHS 1 IPaBOBOrO 3a0e3MeueHHs Y BCiX cdepax CyCHuIbHOrO
KUTTs. BakiuBe 3HaueHHS Yy IUX HEOOXIIHUX Mpolecax BiJBO-
JHUTHCSL aJMiHICTpAaTHBHO-TIPaBoBiii pedopmi. BoHa 3a cBOIM 3Mic-
TOM Ma€ KOMIUIEKCHUN XapaKTep, 110 3yMOBJIEHO MParHEHHsSM CTBO-
pHUTH B HalIili JepkaBi HOBY CYCIUILHO-TIONITHYHY (opMmallito. A 1ie,
y CBOIO Uepry, BAMarae yperyJaboBaHOCTI PI3HHX Tajly3ei mpasa.

Mexani3m peanizalii OHOBJIEHOTO 3aKOHOJABCTBa Ma€ OyTH
CTIpSIMOBAHMI Ha 3aro0iraHHs BIHCHKOBUX aJIMIHICTPATHBHHX IIpa-
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BOIMOPYIICHb, YTPUMAaHHs BiJ BUMHEHHS NPOTUIPABHUX il Biid-
CHKOBOCTYXOOBIISIMU 1 TOBUHEH 0a3yBaTHUCh HA PETPOCIIEKTUBHOMY
aHaJi3i craHy npaBonopsaaky y 36poiHnx Cunax YkpaiHu Ta iHIINX
BiliCbKOBUX (pOpMYBaHHSIX.

CyuacHuii ctaH mpaBomnopsiiky y 30poiHux Cuiax Ykpainu
Ta IHIINX BiiCHKOBUX (YOPMYBaHHSX Ma€ K TEOPETHYHI, TaK 1 mpak-
TUYHI TPOOJIEMH, JOCTIIPKEHHS Ta BHUPIIICHHS SKUX € aKTyaJbHHM.
Ile cTocyeThest MiATPUMAHHS BUCOKOT'O PIiBHS BIMCHKOBOT JMCIIMTILITI-
HU cepell BiHChKOBOCTYKOOBIIB Ta MPUPIBHSHUX O HUX OCi0, 3a-
OesreyeHHs] BHCOKOi OO€rOoTOBHOCTI Ta 0O0€3JaTHOCTI BiICHKOBUX
MiAPO3AUTIB 1 YacTHH OCOONMBO B TeEpioA MPOBENEHHS aKTHBHUX
0oiOBHMX Jiif Ta B yMOBax JMCJIOKaIlii BIIChKOBUX YaCTHH, JI¢ HE
BEIYTbCSl OCTaHHI.

AHani3z HaykoBUX my0Jikaniii. 3aranbpHi TeOpeTHYHi 1 TpakTH-
YHI MOJIOKEHHS, 10 CTOCYIOTHCS aJIMIHICTPATUBHOI BiJIIIOBIIABHO-
cTi 1 mopsaaky ii peamizauii, BinoopaxeHi y npaisx O. I1. butsika,
I. O.T'anarana, O.T.Tamas, I II. lonocuiuenka, A.TI. ['oproro,
€. B. lonina, C. L [lsuyka, B. O.3apocuio, B. B.3ys, M. L. €porkina,
O M. Jlye’samss, M. I Kaprienka,  JI. B. Koanst, B. K. Kommaxoga,
M. 1. MenbHuKa, B. I1. HarpebemnnHoro, A. P. Haymatika,
B. I1. CronboBoro, O. I Tpauenko, M. 1. Xarpontoka, H.B. Xopoiaxka,
O. L. Yepr’sixora, 11, A. AIMIONBCHKOI T IHITIMX YUCHUX.

CBoero 4eprol0 MWTAaHHS IOPUAMYHOI  BiNOBITAJIBHOCTI  Bild-
CbKOBOCITY>KOOBIIIB 3HAWIIUIA CBOE BiZOOpPaKEHHS B HAYKOBHX IpAaIlsX
B. B. Anekcannposa, 1O.I1. butsika, C.O.bapana, O.b. 'ann0n,
€. L I'puropenxa, A.®.Moru, B.M.Cepemr, O.I. Tkauenko,
B. K. lkapmmipkoi. OqHak, He3B)KAK0UXM Ha BATOMUM BHECOK BUITICBKA-
3aHMX JIOCITIIHUKIB Y BUBUCHHI 3a3HAYEHOI HAYKOBOI MIPOOJIEMH, ChOrO-
JIHI HENOCTaTHHO PO3KPUTO OCOOIMBOCTI aJMIHICTPaTHBHO-IIPABOBOI
BI/INOBIIAJIHOCTI BiCHKOBOCITY>KOOBIIIB, OCOOJIMBO B TEPiOJ] BEICHHS
30pOIHOI arpecii MPOTH HAIIOL JIEpPKABH.

Mera crarTi — TpoaHai3yBaTH CTaH BUYMHEHHS BIHCHKOBHX
aJIMIHICTPaTUBHUX MPaBONOPYIIEHb Y cepi BiICBKOBOr0 MpaBOIo-
psaky Ha npukiani LleaTpansHoro periony.

Buknax ocHoBHOro Martepiany. AAMIHICTpaTWBHA BiTIOBI-
JATBHICTH BIHCBKOBOCITYKOOBIIB — 11e (popMa FOpUIMIHO]I BiNOBiIATIEHO-
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CTi 3a TIPABOIOPYIIICHHS, SIKE HE ITOB’S3aHE 3 BUKOHAHHSIM CITY?KOOBHX
000B’513KIB BIICEKOBOCITYKOOBISIMH Ta HE € KPUMiHAIGHO KapaHUM.

Cri 3a3Ha4uTH, 1O BiAMOBiIHO 70 3akoHy Ykpainu «IIpo Biii-
CbKOBHH OOOB’SI30K 1 BIHCBKOBY CITy»KOy» BiCBKOBOCITY)KOOBII —
oco0H, SIKi MPOXOATh BIHCHKOBY ciy’kOy [1]. A BimmoBimHo 10
«[TonmoxeHHs1 PO MPOXOMKEHHS IPOMasTHAMU Y KpaiHH BiCbKOBOT
cyx6u y 36poitanx Cminax YkpaiHW» rpoOMajsiHA MPOXOIATH Biii-
CbKOBY CiTy’k0y y 30poinux Cunax Ykpainu B JOOPOBUILHOMY ITO-
pAAKy a0o 3a mpru30BoM. CBOEIO YEProro y J00POBUIEHOMY MOPSAKY
TPOMaSHU TMPOXOJATH: BIHCHKOBY CIIy:KOy (HaBYaHHS) 32 KOHTpakK-
TOM KYpPCaHTIB y BUIIMX BiHCHKOBUX HAaBYAJBHUX 3aKIIa/IaX, a TAKOK
3aKialaXx BUIIOI OCBITH, SIKi MAlOTh Y CBOEMY CKJaJli BICBHKOBI iH-
CTUTYTH, (paKylbTeTH BifiCBKOBOI MIATOTOBKH, Kadeapu BiiicbkoBOI
MiJrOTOBKY, BIUICHHS BIICBKOBOI MiJIrOTOBKH; BIHCHKOBY CITYKOY
3a KOHTPAaKTOM OCi0 psIOBOrO CKJIaJy; BICHKOBY CITy»KOy 3a KOHT-
pPakToOM 0ci0 CepKaHTCHKOIO 1 CTAPIIMHCHKOTO CKJaay; BilICBKOBY
CIIy’)k0y 3a KOHTpakTOM Oci0 odirepchkoro ckiamy. Haromicts 3a
MPU30BOM TPOMAJISTHH TPOXOSTH: CTPOKOBY BIICBKOBY CITyXkOY; Biii-
CBKOBY CITy»OY 32 IPU30BOM ITi/1 yac MOOLTi3allii, Ha 0coONMMBHI TIEPION;
BIlICEKOBY CITY>KOY 3a TIPHU30BOM 0Ci0 o(iriepchkoro ckiauy [2].

Yci BiiCBKOBOCTYKOOBIII MalOTh BiJIMOBI/IHI BICHKOB1 3BaHHH,
KOPUCTYIOTBCS BCIi€I0 TIOBHOTOIO COIIaJIbHO-CKOHOMIYHMX, IOJITH-
YHHUX Ta OCOOMCTHX IpaB i CBOOO/, BUKOHYIOTH 000B'S3KH IPOMaIsiH
VYkpainu, nependaueni Koncruryiieto Ykpainu.

[IpaBa i1 000B’s13kM BiliCBKOBOCTY)XKOOBIIIB, SIKi BUILTUBAIOTH 3
YMOB BiliCbKOBOI ciTyOu, BU3HAauUEeHI 3aKOHaMH Y KpaiHH, BiHCBHKO-
BHMH CTaTyTaMH, iHCTPYKIISIMHU, TTOJIOKEHHSAMH, a TAKOXK HaKazaMH
KOMaHJMpiB 1 Ha4aJbHUKIB. BilickkoBoCTyk00B1II TIepeOyBarOTh Ha
JIep’)KaBHOMY YTPHMaHHi (TPOLIOBOMY 1 HATYpajlbHOMY MPOJOBOIb-
yomy 3abe3neucHH1) [3].

VY 2015 poui B Konekci Ykpainu npo aaMiHiCTpaTHBHI MpaBo-
nopymeHHs (nami — KYnAlIl) ymepuie 3anpoBamkeHO aaMiHiCTpa-
THBHY BIIMOBINAIbHICTh 32 BUMHEHHS BIMCHKOBUX aJIMiHICTpaTHB-
HUX MPaBONOPYIIeHb. 30KpeMa, 3apoBaKEHO BiAMOBIAIBHICTD 32
Bi]MOBY BiJ BHKOHaHHS Haka3dy a00 iHIIMX 3aKOHHHX BHUMOI' KO-
MaH/pa (HayaJlbHUKa), CAMOBLIbHE 3aJIMIICHHS BIICHBKOBOT YacTH-
HU a00 MiCIs CITy)KOU, HEOOSpEKHE 3HUILECHHS a00 TOIIKOKEHHSI
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BiIliCHKOBOTO MaiiHa, 3JI0BXKMBAHHS BIMCHKOBOIO CIIy’KOOBOIO 0CO-
0010 Bi1aJ010 200 CIIY’)KOOBUM CTaHOBHILEM, MEPEBUILIEHHS BIlCHKO-
BOIO CITY’)KOOBOIO 0CO0OIO BIIaay UM CIYKOOBHX ITOBHOBa)KEHb, HE-
n0aje CTaBJICHHS JIO BiiCHKOBOT CiIy»0uU, O€3/isUIbHICTh BiiCHKOBOL
BJIa/IM, TIOPYILEHHS MPaBUJ HECEHHsI OOMOBOro 4YepryBaHHA, MOPY-
LICHHS MIPaBHJI HECEHHS MPUKOPIOHHOI CIIY:KOH, TOpYIIEHHS Mpa-
BUJI TIOBOJDKEHHS 31 30pO€l0, a TAaKOXK PEYOBUHAMH 1 MpeIMeTamMH,
IO CTAHOBJISITH MiAIBHIIEHY HeOe3MeKy Uil OTOUYEHHS, pO3NHUBaHHS
MMBa, aJKOTOJIbHUX, CIa00aJIKOTOJILHUX HAIMOIB BIHCHKOBOCITYX00-
BISIMU. TakoX BHECEHO 3MIHU IIO/I0 MPOLECYaTbHOT0 0 OpMIICHHS
BUMHEHHS BiCHKOBHX aJMIHICTPAaTUBHUX MPaBONOPYIIEHb: TaK,
KOMaHJupaM (HaualbHUKaM) BifICBKOBHX YacTHH HaJaHO MPaBO
CKJIaJiaTh aJMIHICTPaTHBHI TMPOTOKOIH. BilickkoBOCTY:KOOBIII 32
BUMHEHHS BIMCHKOBHX aJMIHICTPaTUBHUX MPaBOMOPYLIEHb HECYTh
BiIMOBiIaJIbHICTh, Tiependayeny rnasow 13-b KYnAIL 3a ymoBw,
SKIO 111 IPaBOMOPYLICHHS HE TATHYTH 32 COOO0I0 KpUMiHAIBHY Bill-
MOBIJANBHICTE [4, c. 168].

JleiKTHA aKTUBHICTh BIICEKOBOCITY>KOOBIIIB € OHIEIO 3 IPUYHH
yxBajeHHs BepxoBHoto Panoro Ykpainu nonoBHenHs no KYnAll,
a came — ['maBu 13-b «BilicbKkOBi aaMiHICTpaTUBHI MPaBOMOPYIIECH-
Hs». Ha cyuacHOMy erami poO3BHTKY YKPailHCBKOI'O CYCILIBCTBA Ta
HOro Jep’kaBHOCTI BUHHUKAIOTH Pi3Hi 32 3MICTOM 1 METOJaMH BHpi-
mieHHs: npobnemu. Cepen HUX: MPOBEACHHS 3aXOJIiB OO 3aXHCTY
CYBEPEHITETY Ta TePUTOPIAIbHOI IUTICHOCTI YKpaiHu 1 BifCiui MOB-
HOMacImTaOHOT 30poiiHOT arpecii pocilickkoi ¢eaepaliii, 10 SKO1 3a-
Jy4aroThcs BificbkoBoctyk00B1i 30poitnnx Cun YkpaiHu Ta iHIIHMX
BiliCbKOBUX (popMyBaHb. YMOBH, B SIKUX MPOBOJSTHCS BICHKOBI Aii,
€ crenu(iuHUMU K I BIICBKOBOCITYKOOBIIIB, TaK 1 JUIS HACEJICH-
Hsl, SIKE 3HAXOJUTHCS Ha TEPUTOPIi MPOBEICHHS 3aXOiB 1010 BifCi-
4i 30poiinoi arpecii. [IpaBoBi 3acobu 3anobiraHHg Ta IPOTUAIT Bili-
CHbKOBUM aJIMiHICTPATHBHUM IPABOMOPYLICHHSM, SIKi BUMHSIOTHCS B
MeKaxX MPOBEICHHSI BICHKOBHUX I, € «<HOBUMHY 3a MOCSATaHHSIM Ha
HasSBHUN IPOMaJICBKUN TIOPSJIOK Ta cepy Aep>KaBHOTO YIPaBIiHHSI.
BoHu € cycninbHO HEOE3MEYHUMH Ta IIKIIJUBUMH 32 CBOIMH Hac-
Jiakamu. BHacaiok Yoro BHHUKIA MOTpeda y 3aXWCTi MpaB, CBOOOJ
13aKOHHHX 1HTEpECiB TPOMAJISH Ta IEPXKaBU Bijl MPOTUIIPABHUX TTOCSATaHb,
SIKi BUMHSFOTh BICHKOBOCITY?KOOBIII Ta IPUPIBHSIHI JI0 HUX OCOOM.
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Jlo BBenenns rinaBu 13-b KYnAII noHATTS «BifiCbKOBI aaMiHiC-
TPaTUBHI MPAaBOMOPYLIEHHS» B aJAMIHICTPATUBHOMY 3aKOHOJIABCTBI
oyno BiacyrHe. Ynnanit KYnAII (cT. 15) nepenbavae Bianosigaib-
HICTHb BICHKOBOCTYXOOBIIIB 32 BUMHEHHS aJMIHICTPATHBHUX Mpa-
BOMNOpPYyIIeHb. Ha 3araibHUX mijncTaBax BiACHKOBOCITYXOOBIL, SIK
IpOMaJISTHU, HECYTh aJMIHICTPAaTHBHY BiAMOBINAILHICTh 3a BUMHEH-
Hs 13 agminicTpaTuBHUX mpaBonopymenb. ['maBa 13-b KYnAII me-
penbavae BIAMOBIAANBHICTh BiIMCHKOBOCIY)KOOBIIIB 32 BUMHEHHS
11 agmiHiCTpaTHBHHX MIPAaBOMOPYLIEHS [5].

O0’exTUBHE, CIIPABEUIMBE HA 3aKOHHUX IJICTaBaX 3aCTOCYBaH-
HsS HOpPM, IO IMepen0ayvaroTh BiJMOBIIANBHICTE 32 BYMHCHHS Biii-
CHKOBUX a/IMIHICTPaTUBHUX MPAaBONOPYIIEHb, TOBUHHO OyTH 3a0€3-
MeveHe HAICKHUM HayKOBUM pPiBHEM iX TIIyMadeHHSI.

[HIIMM BUIOM MpaBOMOPYIIEHB, SIKi BUMHSIOTH BiICBKOBOCITYX-
OO0BIIi, € KpUMiHAIBHI MPABOMOPYIIEHHS, SIKI TAKOX 3a3HaJM 3MiH.
Crorogni Kpuminaneauit xogexc Ykpainu (mami — KK VYkpainn)
nepeadavae KpUMiHAIBHY BiIOBIIANBHICTh BiHCHKOBOCITYXOOBIIIB
Ta 1HIIUX OPUPIBHSAHUX IO HUX OCIO 32 BUMHEHHS 3JIOYMHIB MPOTH
BCTaHOBJICHOT'O TOPSAKY HECEHHsI BIHCHKOBOI CIyXOW (BiCHKOBI
3JI0YMHU) Yy 3arajibHii KutbkocTi 36. Crig 3a3HA4YMTH, IO PO3JLT
XIX nmomoBueno crarrero 435-1 KK Ykpainun «O6pa3za vecti i ria-
HOCT1 BiCBKOBOCTYXOOBIISI, TIOrpo3a BiliCHKOBOCIYKOOBIIIO» 3Tij-
HO 13 3akoHoM Ne 2110-IX Big 03.03.2022 p., TIIBKH MiCHIS TOYATKY
MOBHOMACIIITaOHOT 30pOiHOT arpecii pocifickkoi deneparrii [6].

VY3aragpbHEHM aHali3 CBIAYUTH MPO HasBHICTH 60 BUIB 3aKpil-
JIHWX Y YNHHOMY 3aKOHOJABCTBI YKpaiHHM MPaBONOPYIIEHb (aaMi-
HICTPaTHBHOTO Ta KPHMIHAJIBLHOTO XapakTepy), SKi 3a 00’€KToM
1 MPeaIMETOM TOCATaHHS € MPOTHIIPABHUMH, CYCHUIbHO HeOe3med-
HAMHU Ta IWIK|JUIMBUMH, [0 BYUHSIOTHCS BiHICHKOBOCIIYKOOBIISIMU
il 9ac MPOXO/UKEHHS HUMH BiiicbKkoBoi ciayx0u. [Ipore B Mexkax
OJIHI€T CTATTI PO3TISIHYTH 3MIHU B MOKa3HUKAaX yCiX BHIIB MPaBOIO-
pYLIEHb HE Ma€ MOXKIIMBOCTi, TOMY 3YNHHHMOCH JIMIIIE HA MTOKa3HH-
Kax, sKi BU3HAYalOTh CTAH aAMIHICTPATHBHUX MPABOMNOPYIIEHb, 1110
BUHHSIOTH BIICHKOBOCITY>KOOBIII.

[IpoBiBImIM aHaNi3 aHAIITUYHHUX JAOBiIOK «JlomoBime mpo pe-
3ynbTaTd poOOTH NEHTPaJbHOTO YIPaBIiHHS BifICHKOBOI CITy:KOM
MPaBOMOPSAKY», MOKHA KOHCTAaTyBaTH, 1[0 HAHOLIBII MOMIMpPEHUM
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BiiCBKOBUM aJMIHICTPATHBHHM IPABOMNOPYIIEHHSM € TMPaBONOpPY-
mieHHs1, nependavyene crarrero 172-20 KYnAIl «Po3nuBanHs anko-
TOJIbHUX, CJIA00aJIKOTONIBHUX HAMOiB a00 BXKMBaHHA HApKOTUYHHX
3ac00iB, TICHXOTPOITHUX PEUOBMH UM iX aHanoriB». Ha nei Bug npa-
BONOpPYIIeHb npunajaae oyim3bpko 80 % cepen ycix BIICHKOBUX aaMi-
HICTPaTHBHUX IPaBOMOPYLIEHb, CKOEHUX BiliCHKOBOCTYXKOOBIISIMU.
BukopiHeHHs MUsITBa cepell BIChKOBOCTYKOOBIIIB TOTPeOy€e CBO-
€YaCHOTO Ta SIKICHOI'O0 pearyBaHHS, KapJUHAIBHUX Ta PilIydux 3a-
XOJIB KOMaHJyBaHHsS MiPO3JAUIIB Ta MOcajoBUX oci0 BilicbkoBoi
CIIy>)KOHM TIPaBOIMOPSIKY, 110 CIIPSMOBaHI Ha WOro COIialIbHY 1 aaMi-
HiCTpaTHBHY NpO(iITaKTHKY Ta MCUXOJOriyHy peadimitaniro. B 2018
poti B 30Hi misutbHOCTI LleHTpansHoro ynpasiminas BifickkoBoi ciyxOn
MPaBOMOPSIKY 00miKkoBaHO 1248 Takux mpaBoropyiieHs, B 2019 — 851,
B 2020 — 831, omnak y 2021 iX KiNbKICTh 3HAYHO 3MEHIIMJIACH Ta CTAHO-
BWIa 612 BuIIE3a3HAYEHNX TPABONOPYIIEHS [7; &; 9; 10].

OnHuM 3 HaOLTBII MOMKMPEHNM 1 HeOe3MeuHUM aJMiHICTpaTH-
BHUM TIPaBOIMOPYLIEHHM, IO HEraTUBHO BIUIMBAE HA CTaH MpaBo-
nopsaky y 30porinux Cunax YKpaiHu, CTBOPIOE CyTTEBI MEPEIKOIH
JUISl SIKICHOTO Ta CBOE€YACHOT'O BHKOHAHHS TOKJIAJICHUX Ha HUX 3a-
BlIaHb 3 000POHM YKpaiHH, 3aXUCTy I CYBEpPEHITETY, TePUTOPiailb-
HOI IUTICHOCTI Ta HEIOTOPKAHHOCTI, € MPaBOIOPYIICHHS, Tiependa-
yeHe cratreto 172-11 KYnAIl «CamoBinbHE 3aMuIIeHHs BiiCbKOBOT
4acTHHU a0o MicIls cityx0u». B 2018 porti B 30H1 pisimbHOCTI L{eHT-
paJIbHOTO ympaBiiHHS BilicbkoBOi ciny)Ou mpaBONOpSAKY OOJIKO-
BaHO 451 Takux mpaBonopyiieHb, B 2019 — 448, B 2020 iX KUIbKICTb
3HAYHO 3MEHINNIIACH Ta cTaHoBMIA — 299, a B 2021 KIIBKICTh MaiiKe
He 3MiHmIack (nopiHsHO 3 2020 pokom) i ctanoBmia 311 Buesa-
3HaYeHMX Ipasonopyuiess [7; §; 9; 10].

Ha edexTuBHICTH pOOOTH 111010 3MIIIHEHHS BiHCHKOBOI JUCITUII-
JiHM, 3am00iraHHsA MPaBOMOPYLIEHHSIM i€l KaTeropil BILUIMBAa€E He-
BIIBOPOTHICTh  MOKapaHHS 32 BYMHEHHS  IPaBOMNOPYILIEHb,
[OB’S3aHMX 13 CAMOBUIBHHUM 3ajIUIIEHHSM BIfiICEKOBUX YAaCTHH,
MICITh CJTY’KOH Ta JIe3epPTUPCTBOM, [0 CBOEIO YEPrOK0 MOTPeOye sKi-
CHOTO Ta CBOEYACHOTO CKJIAJAaHHS aJMiHICTPATHUBHOIO MPOTOKOMY,
CBOEYACHOTO HAamNpaBJICHHs BHIE3a3HAYEHOTO MPOTOKOIY pPa3oM
3 MaTepiajlaMH CIpaBH JI0 CYNy 1 IPU3HAUEHHS CYJOBUMH OpraHaMH
MOKapaHb BUHHUM BIMCHKOBOCIY>KOOBIISIM BiJIIOBIHO JI0 YMHHOTO
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3aKOHO/aBCTBa YKpaiHu. OcoOIMBO TOCTPO i€ MUTAHHS CTOITh ChO-
TO/IHI, KOJM 3aXHCT CYBEPEHITETy Ta TEpUTOPiajbHOI ITICHOCTI
VYkpaiHu BUXOIUTH Ha MEPUIMH TUIAH Ta MOTpedye MIBUIKUX Ta Tpa-
BWJIBHUX pimiens [11, ¢. 80].

Ha Ttperpomy wMicli 3a KiTBKICTIO CKOEHUX MPaBOMOPYLICHBb
€ BIfiCbKOBE aJIMIHICTPAaTUBHE IMPABONOPYIICHHS, TependadyeHe
crarreto 172-15 KYnAIl «Henbane craBiaeHHs 10 BiliCbKOBOI CITy-
x0u». B 2017 poui B 30H1 mismbHOCTI LieHTpanbHOro ympaBiiHHS
BiiicbkoBOi city:xOm TipaBonopsiaKy oOmikoBaHo 136 Takux mpaBo-
nopyiieHs, B 2018 porti — 135, 8 2019 — 110, B 2020 — 81, B 2021 —
122. Hebe3ne4HicTh IBOTO aAMiHICTPATHBHOTO IMPABOMOPYIICHHS
MOJISITa€ B TOMY, IO BOHO Iependayae HEBUKOHAHHS a0 HEHaJexK-
HEe BUKOHAHHS CBOiX CITy>KOOBHX OOOB’SI3KiB caMe BiHCHKOBOIO CIy-
%KO0BOI0 0c000I0 (SIK TPABUIIO, HAYAILHAUKOM Y1 KOMaHIMPOM ITiIPO3/Ti-
JIy) 4epe3 Hendale uYM HECYMIIIHHE CTaBJICHHS 1O HUX, IO MOXE
HETraTHBHO BIUIMHYTH Ha OO€3[aTHICTb Ta CIPOMOMKHICTH BHUKOHYBATH
3aBJIAHHS 32 TIPU3HAYEHHSM YChOro mifppo3iy [7; 8; 9; 10].

BilicbkoBOCITY>K0O0BIIi, TIOPsi 3 IHIIUMH TPOMaJSHAMHU, BU3HA-
I0ThCS Cy0’€KTaMu aJMIiHICTPAaTUBHOI BimmoBimanbHOCTI. OMHAK iX
MPaBOBHI CTaTyC CYTTEBO BiPi3HAETHCA BiJl 3araipHOro. lle Bu3Ha-
Ya€ThCA MOXKJIMBICTIO, @ B OUIBIIOCTI BHIIAAKIB — 1 000B’SI3KOBICTIO

BucHoBku. Ha mifncraBi BUINEHABEICHOTO MOXKEMO KOHCTATy-
BaTH, 1110 3a JOCHTIDKYBaHHN MEpio]] 3 TPHOX MpOaHali30BaHUX Hal-
OUIBII MOIIMPEHUX BIHCHKOBHX aJMiHICTPATHBHHUX MPaBOMOPYIICHb
TEHJICHI[II0 JIO 3POCTaHHS Ma€ JIMIIE BIHCHKOBE aIMiHICTpaTHBHE
MpaBoIopyiieHHs, nepenoauene crarrero 172-15 KYnAll «Henba-
Jie CTaBIICHHS J0 BIHCHKOBOI CITYKOM.

BopHodac BapTO BHM3HAYMTH, IO 32 KUIbKICHUM IOKa3HUKOM
HAMOLTBII MOIMpPEHNM BIMCHKOBHM aJIMIiHICTPaTUBHHM IPAaBOIO-
PYLIEHHSM € TIpaBONOpyIIeHHs, nependadene crarrero 172-20 KYnAIl
«Po3MMBaHHS aJIKOTONBHUX, CJ1Aa00ATKOrOIBHUX HAmoiB ab0 BYKMBAHHS
HApKOTUYHKX 3ac00iB, IICHXOTPOIHUX PEUOBHH YH 1X aHanoriBy. Ha e
BHJ TIPaBONOpyIeHb npunaaae ommuszbko 80 % cepen ycix BiicbKo-
BHX a/IMIHICTPaTUBHUX MPaBONOPYIIEHb. BBeeHHs aaMiHicTpaTHB-
HOI BIANOBiJANBHOCTI 32 LEi MPOCTYNOK MPHUBENO /10 3MEHILIEHHS
PIBHS TakMX MPOTUIIPABHUX [isiHb MailKe Ha I STAECAT BiJICOTKIB.

59



Ne 3 (17),2022 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

[HIIMM PO3MOBCIOKEHUM BHJIOM aJMIHICTPATHBHO KapaHUX [iSHb
crano nepeadadene crarrero 172-11 KYnAIl «CamoBinbHe 3ai1u-
LICHHS BIICHKOBOI YaCTHHU a00 MicCIisl CITYKOM.

OTxe, 3aKOHOIABYE 3aKPIIUICHHS FOPUIMYHOI BiJIIOBIAIBHOCTI
3a BiiCHKOBI a/IMiHICTPaTUBHI MPaBONOPYIIEHHS CTa0lI1i3yBaio cTaH
npaBonopsAky y 30poianx Cuiiax YKpaiHu Ta IHIIMX BiiChKOBUX
(hopMyBaHHsIX, aJie OpraHizalliiiHe 3a0e3Me4UeHHs MO0/10 IiIBUIIICHHS
piBHS 3amo0iraHHs, BUSBJICHHS BiliCBKOBUX aJIMiHICTPaTHBHHX Mpa-
BOIOPYIICHb Ta HAKJIAJICHHS aMIHICTPATUBHOIO CTATHEHHS MOTPE-
Oye BIOCKOHAJICHHS, 1[0 BIHCYEThCS B JIOKTPUHY YTBOpEHHS Biii-
CHKOBOT mOUiLil.
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The authors note that the current state of law and order in the Armed Forces
of Ukraine and other military formations has both theoretical and practical
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problems, the research and solution of which are urgent. This concerns the
maintenance of a high level of military discipline among military personnel and
persons equivalent to them, ensuring high combat readiness and combat capacity of
military units and units, especially during the period of active hostilities and in
conditions of deployment of military units where the latter are not conducted.

The article states that in 2015, for the first time, administrative responsibility
for committing military administrative offenses was introduced. Changes have also
been made regarding the procedural registration of the commission of military
administrative offenses.

Military personnel’s tormental activity is one of the reasons for the adoption
by the Verkhovna Rada of Ukraine of an addition to the Code of Ukraine on
Administrative Offenses, namely Chapter 13-B "Military Administrative Offenses”.

The analysis of the statistical data of the Central region enabled the authors to
claim that the most common military administrative offense is the offense provided
for in Article 172-20 of the Code of Ukraine on Administrative Offenses "Drinking
alcoholic, low-alcohol beverages or the use of narcotic drugs, psychotropic
substances or their analogues”, Article 172-11 of the Code of Ukraine on
Administrative Offenses "Leaving without a permission a military unit or place of
service", 172-15 of the Code of Ukraine on Administrative Offenses "Negligent
attitude to military service".

As conclusions, the authors note that the institution of administrative liability
of military personnel has not been considered for a long time and requires further
reformation. The stated circumstances require improvement of the norms of the
current administrative legislation, which regulates military personnel’s liability for
committing administrative offenses

Key words: military personnel, administrative offense, administrative liability, military
discipline, Armed Forces of Ukraine, military duty, Military Law and Order Service.
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THE PRINCIPLES CONTENT OF FINANCIAL LAW

The article addresses to the characteristics of the principles content of
financial law, since legal principles in financial law constitute a single system and
act as one of the elements of the legal regime of public relations regulation in the
sphere of public finance. Based on the conducted research, the article proposes to
divide the general principles of financial law into two groups: general legal
principles (taking into account industry specifics) and 2) general financial and
legal principles.

Key words: principles, financial law, general principles of financial law,
general legal principles, general financial and legal principles.

Target setting. Various principles are used in financial law,
which are characterized somewhat differently in legal science. These
approaches are largely derived from the science of the theory
of state and law, which, in its turn, has many interpretations of the
concept of the principles of law. Thus, principles in the theory
of state and law are doctrinally defined as ideas or requirements,
beginnings, rules, provisions, etc. Ideas are also characterized in
different ways by different authors, namely, as: basic or initial
(original) guiding, key, etc.

At the same time, scientists agree that the principles, no matter
what they are called, reflect the most essential features and
purposefulness, objective regularities that determine the essence
of the entire legal system, branch of law or legal institution.

Actual scientific researches and issues analyses. Among the
scientific studies of domestic scientists regarding the principles
of financial law, we note the works of: L. Kasianenko,
M. Kucheryavenka, T. Latkovska, O.Muzyka-Stefanchuk, O. Orliuk,
N. Pryshvy, L. Savchenko and others.
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Purpose of the article is to study the basic principles
of financial and legal science and determination of individual
principles content of financial law.

The statement of basic materials. It is believed that
the principles of law are most clearly reflected as the essence of law
in general and all its branches. Financial law is no exception. The
outstanding scientist-financier Yu. A. Rovinskyi also paid attention
to the principles of financial law, who considered them as the
principles of the state’s financial activity [1, p. 21].

Legal foundations in financial law form a single system and act
as one of the elements of the legal regime of public relations
regulation in the sphere of public finance. The principles of financial
law reflect and specify general legal principles adjusted by the
peculiarities of its legal regulation. Along with the general principles
of financial law, there are principles of its sub-branches and
institutions, which are quite large in financial law and have their
own characteristics.

Financial law is one of the branches of Ukrainian law that does
not have a single codified legal act. In scientific discussions, the
question of adopting the Financial Code of Ukraine, which would
establish the foundations of legal regulation of relations in the field
of public financial activity and consolidate the principles of financial
law of industry significance, was repeatedly raised. The absence of
such a code is probably justified, considering the general array
of relations regulated by the norms of financial law. The principles
of financial law are contained in various codes and other legal acts,
which contributes to the separation of financial and legal principles
into separate groups.

The principles of financial law, in our opinion, should meet two
main criteria: completeness and practical implementation.
Completeness means that the set of principles should be built into
a certain system, covering the directions of public financial activity
as much as possible, and the procedural (practical) implementation
should ensure that the guiding ideas are taken into account
in specific legal relationships.
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We propose to divide the general principles in financial law into
two groups: 1) general legal principles (taking into account industry
specifics) and 2) general financial and legal principles.

The general principles on which financial legal relations are
based relate to the principles of the general part of financial law,
which underlie the legal regulation of social relations in the sphere
of public finance. General principles alone are not enough to
regulate industry relations. There is a need for special - sectoral and
interdisciplinary principles.

General legal principles are understood as principles that are
common to law in its international, worldwide and universal
understanding; common to all legal systems of the same historical
type; for legal subsystems (parties) of a certain legal system of
a single society; for all branches of the legal system of a certain
society and state [2, p. 108—109].

According to O. F. Skakun, the following principles should be
attributed to the main general principles of law: the principle
of freedom, the principle of justice, the principle of equality,
humanism, democracy, legality [3, p. 240-245]. In our opinion, in
the given list, there was a mixing of general legal and general social
(general human) principles.

The general legal principles include: the principle of legality,
the principle of social justice, the principle of social freedom, the
principle of the rule of law, the principle of democracy, the principle
of humanism, the principle of equality (or the equality of all before
the law), the principle of responsibility for guilt, the principle
of equality of all forms of ownership.

The principle of legality means that the observance
and strengthening of legality in public financial activities depends
on the level of financial discipline in the state and the presence of
real (active) mechanisms of responsibility of the subjects of such
activities in the event that they commit financial and other offenses.

Legality reflects the legal nature of the organization of social
and political life, the organic connection between law and power,
law and the state, law and society. The requirement of legality
applies equally to all subjects of legal relations, starting with the
highest bodies of state power, other state bodies that issue by-laws
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within their competence (sphere of law-making), direct executors
of laws — that is officials, and ending with public organizations,
commercial organizations and citizens (sphere of law enforcement).

The principle of legality acts as the main and central principle of
the activity of the state apparatus, therefore, of all subjects of public
financial activity.

The norms of the Basic Law of the state should determine the
basic principles, rules, directions of public financial activity and act
as the basis for all financial legislation. In our opinion, the principle
of legality consists in the exact and consistent fulfillment of
the requirements of the law by all subjects of financial law and the
reasonableness of the application of liability for the commission
of an offense. With different approaches to understanding legality as
a legal category, it is obvious that the principle of legality is a key
(basic) concept for law in general and financial law in particular.
The principle of legality reveals the legal reality from the point of
view of the practical implementation of the law.

The principle of legality applies equally to all subjects
of financial law. It finds its expression in the fact that all public
financial activity is regulated by the norms of financial law,
compliance with which is ensured, if necessary, by the coercive
power of the state. One of the forms of such coercion in financial
legal relations is called financial and legal responsibility. The
principle of legality provides for the implementation of financial
activities at all stages of the movement of fund funds, subject
to their regulation by the norms of financial law and the possibility
of applying state coercion [4, p. 46].

In financial law, the implementation of the principle of legality
requires appropriate, stable and comprehensible legislation.
Unfortunately, such features are characteristic of modern financial
legislation only partially.

In financial law, the principle of legality consists in compliance
with the legislation by all subjects, primarily financial bodies and
their officials, who participate in the implementation of public
financial activities. Therefore, in financial law and the financial process,
all public financial activity must comply with the principle of legality.

67



Ne 3 (17),2022 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

The principle of social freedom in financial law finds its
expression, for example, in the right to receive compensation at
the expense of public funds (in particular, state social insurance
funds) in the event of relevant insurance cases; the right
of individuals and legal entities to independently dispose of their
income after paying all necessary taxes and fees.

The principle of the rule of law in financial law requires the
state to implement it in law-making and law-enforcement activities,
in particular to laws, which in their content should correspond to the
ideas of social justice, freedom, equality, etc.

The rule of law is manifested primarily in the rule of law and
consists in the regulation of the most important social relations with
the help of laws.

Therefore, in financial law, the principle of the rule of law
means that all public financial activity is regulated by legal norms
that establish both the financial powers of state-authority subjects
and the limitations of their exercise of public power.

The principle of humanism also finds its manifestation rather
indirectly in financial law. Thus, any person who is a subject
of financial legal relations, who does not have authority, has the
right to protect his violated financial rights, to have his case fairly
considered by an impartial court.

The principle of equality or equality of all before the law means
that there is a single legislation for all subjects of financial legal
relations. The famous ancient Roman politician, outstanding orator,
philosopher and writer Marcus Tullius Cicero argued that everyone
should be subject to the law. Later, this thesis was transformed into
the principle of equality of all before the law.

The essence of the principle of responsibility for guilt is that the
measures of financial (financial and legal) responsibility rely only
on the one who is guilty of violating the relevant legal norms, that
is, on the guilty person. In financial law, both a legal entity and an
individual who acted on behalf of a legal entity can be held liable for
one offense. This principle is an important constitutional principle
of the legitimacy of state power. It ensures the growth of subjects’
trust in public authorities, and therefore in the state as a whole.
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To conclude the abovementioned, we note that not all general
legal principles are of particular importance in financial law. But all
these principles are basic for legal relations, in particular, financial
and legal relations.

We suggest that the general financial and legal principles
include: the principle of unity of the financial, budgetary, tax,
banking and monetary system of the state; the principle of unity and
interaction of financial policy and the financial system; the principle
of financial security of the state; the principle of unity and integrity
of the system of financial bodies.

The list of principles of financial law presented in modern
financial and legal science looks more like a set of arguments
justifying certain ideas in the field of public finance, which,
unfortunately, are not always agreed upon.

At the same time, some of them regulate the sphere of financial
and legal regulation, but also the sphere of all public law and
economic turnover. Many scientific works mention the principles
of financial law, but at the same time, not all of them reveal their
essence. In addition, the authors’ visions of definitions and systems
of principles may differ significantly.

Despite the fact that for the first time the principles of financial
law were given attention back in Soviet times, today the basic
financial and legal principles are formed by law-making bodies
based on certain legal experience and legal culture of the state and
are based on the main provisions of the legal system taking into
account the achieved level of development of financial legislation.

The principle of the unity of the financial, budgetary, tax,
banking and monetary system of the state has an inter-institutional
meaning and purpose. Any financial relationship should not be
carried out in isolation from other financial relationships, but
in close connection and interaction. For instance, the connection
between budget law and tax law is unconditional, because the main
source of income for budgets included in the state budget system are
taxes included in the tax system. The stability of the banking system
depends on the stability of the monetary system of the state.

The continuation of the previous principle is the principle
of unity and interaction of financial policy and the financial system,
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which means that the independence of public authorities — subjects
of financial legal relations should not go beyond the fundamentals
of financial policy, on which the stability of the financial system and
its individual components depends.

At the current stage, financial policy is a component of the
state’s economic policy aimed at the formation, distribution and use
of centralized and decentralized funds of the state and local self-
government bodies. The implementation of financial policy
is directly related to the forms and methods of public financial
activity, and aims at the most effective distribution of national
income both among economic sectors and individual subjects.

Policy is a prerequisite for the formation of any legal norms. In
this context, one should agree with the statement that financial
policy is a component of financial and legal regulation and a factor
affecting its maintenance, manifested in numerous and diverse
functions of creation, distribution, redistribution and use of funds.
That is, all relations surrounding public finances are interconnected
and interdependent on the financial policy of the state.

Scientist P. M. Godme wrote that regarding financial policy and
because of the fact that public spending is seen as an evil, financial
policy is guided by one principle: to achieve maximum economy and
the greatest possible reduction of expenditure. Such a simplified financial
policy continues to form the basis of the liberal doctrine [5, p. 70].

Thus, the principle of the unity of financial policy and
the financial system of the state in the context of financial law
determines the interrelationship of all links of the financial system
and the constant influence of state measures on public finances.

The unity of the financial system is a necessary condition for the
unity of the state and its sovereignty. It is determined by the unity
of the monetary, budgetary and tax systems, as well as the
inadmissibility of establishing customs borders within the state
and ensuring the freedom of movement of goods, works, services
and financial resources.

In the conditions of political and economic instability, the
principle of financial security of the state occupies a special place.
World experience shows that when building a model of the financial
system from the standpoint of national security, it is important not
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togo to extremes. Thus, it is necessary to avoid both the
decentralization of the financial system and the excessive centralization
of financial resources in the state budget, which excludes the independent
development of the private sector of the economy.

In each country, the level of financial security of the state is
determined by a certain set of factors. The most characteristic are:
the degree of economic openness of the state and access
to the domestic market; the degree of development of the financial
market; the attractiveness of the country’s financial climate; degree
of regulatory and legal support of the financial market; the degree
of public trust in the financial policy of the state, which is
manifested in its participation in operations on the financial market;
the effectiveness of the fight against financial crimes.

The next general financial and legal principle is the unity and
integrity of the system of financial bodies. In a general sense,
financial bodies are subjects of financial law that make up the
financial apparatus of the state. In turn, the financial apparatus of the
state is a component of the state apparatus, which is entrusted with
the function of leading and managing finances.

In our opinion, the principle of unity and integrity of the system
of financial bodies should be observed in all spheres of public
financial activity (budgetary, tax, banking, etc.) and relate to the
creation and functioning of those bodies that carry out this activity.
In addition, it is necessary to pay attention to the coordination
of activities of various bodies.

Thus, the list of general financial and legal principles is not wide
enough, although the spectrum of social relations they cover is quite
important for the functioning of the state. A significant factor is
the observance of financial and legal norms in their application and
implementation in practical activities.

Conclusions. The principles of financial law are the basic
principles established in various formal sources. In the functional
aspect, the principles act, on the one hand, as ascending principles of
legal regulation, which ensure the consistency and effectiveness
of the system of legal norms, on the other hand, as direct regulators
of the behavior of participants in financial legal relations.
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JIOKTOp FOPHANYHHX HAYK, Ipodecop,
3aBiqyBau KadeapH aaMiHICTPaTHBHOIO,
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SMICT IPUHOMIIIB ®IHAHCOBOT'O ITPABA

Cmamms npucesiuena xapaxmepucmuyi 3micmy npuHyunie inancosozo npa-
64, OCKIbKU NPABOBI NPUHYUNU Y DIHAHCOBOMY NPAGI CIMAHOBIAMb EOUHY CUCTEM)
ma UCMYNAiomv OOHUM 13 eleMEeHMi8 I0PUOULHO20 PENHCUMY Pe2YTIO8AHHSL CYCRilb-
HUX 8iOHOCUH Y chepi nybiunux inaucis.

V gpinancosomy npasi sacmocosyromscs pizni npunyunu, sxi 6 meopii depoica-
68U 1 NPasa OOKMPUHATLHO BUHAUAIOMBCA AK i0ei abo uMO2U, NOYAMKU, NPasuid,
nonooicenns mowo. Pazom i3 yum nayxosyi no2oodiicylomocs, wo npuHyunu, sx ou
ix He Ha3usanu, 8I00OpadscarMy HAUOIILW CYMMEBGL 0COONUBOCIT MA YLIECHPAMO-
8aHicmv, 00 €KMUBHI 3AKOHOMIPHOCII, KL GU3HAUAIOMb CYMHICIb YCIEl cucmemu
npasa, eanysi npaga 4y NPagogoeo IHCMUmymy.

IIpasosi 3acaou y ¢inancosomy npasi ymeopowms €OUHy cucmemy i 6Ucmy-
nawms 0OHUM 13 el1eMenmis IOPUOULHO2O PeCUMY Pe2YII08AHHS CYCHINbHUX 8IOHO-
cun y cehepi nyoniunux (inawncie. Y npunyunax ¢hinamncosozo npasa 6ioobpasica-
IOmbCsl  mMa  KOHKpemu3ylomuCsi — 3d2albHONPAGOSi  3acadu,  CKOPU2OBAHI
ocobnusocmamu 11020 npasogoco pezynioganus. Ilopao i3 3aeanvHumu RPUHYUNAMU
Ginancosozo npasa Oiromv NpuHYUNU U020 RNIO2ANY3€l md IHCMUMYmie, SAKUX
y Qhinancogomy npasi d0OCmamHvo 8eIUKa KLIbKICMb, WO MAmMs C80i 0COOIUBOCMI.

Ha niocmasi nposedenoco 0ocmiodcens y cmammi 3anponoHo8aHo po30Lumu 3a-
eanvHi  npunyunu  inancosoco npasa na 06l epynu. 1) 3aeanvhonpagosi 3acadu
(3 YPaxyeaHHsam eany3edoi cneyughiu) ma 2) 3a2anvHi (PiHAHCOBO-NPABOEI 3acaAul.

Mo 3acanvrux inancoso-npagosux 3acad 3anponoHo8aHo GIOHOCUMU: NPUH-
yun €oHocmi pinancosoi, 6100xiCemHOol, NO0AMK080i, OAHKIGCLKOI ma 2pouiosoi
cucmemu 0epacasu; NPUHYUN €OHOCMI Ma 63aeMOO0Ii (PiHAHCO8OI nonimuku ma
¢inancosoi cucmemu,; npunyun GIHAHCOB0I Oe3neku Oepiucasi; NPUHYUN €OHOCMI
ma yinichocmi cucmemu (PIHAHCOBUX OP2AHIG.

Knruosi cnosa: npunyunu, ghinancose npaso, 3aeanvhi 3acaou PiHAHCO8020
npaea, 3a2anbHONPABoOsi 3acadu, 3a2aibHi (PIHAHCOBO-NPABOBI 3ACAOU.
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OCOBJIMBOCTI BUKOHAHHS KPUMIHAJIBHOI'O
INOKAPAHHSA Y BUJAI BUTIPABHUX POBIT CTOCOBHO
OIBUYHUX OCIB-IIIAITPUEMIIIB

V cmammi npoananizo8ano HOpMAMueHO-NPAgo8y PeilamMeHmayii, a makoxic
NPaKMuyHi ACNeKmu 6UKOHAHHA KDUMIHAIbHO20 NOKADAHHA V 6UOI BUNDAGHUX PO-
6im, npusHaueHe 3acy0XCeHuUM, SKIi MAarmv cmamyc Qi3uyHux ocio-nionpuemyis.
Poskpumo zmicm npobnemuux acnexmiis, wo GUHUKAIOMb Y NPAKMUYI GUKOHAHHS KPUMI-
HATLHUX NOKAPAHD Y GUOL BURPAGHUX POOIM, NPUZHAYEHUX QIIZUMHLUM 0COOAM-NIONPUEMYSIM.

Knwuosi cnosa: nokapanus, KpumiHanbHo-6UKOHAGYE NPAGO, GUNPAGHI POGO-
mu, ¢izuuna ocoba-nionpuemeysv, 3apobimua niama, npuUOYmMoK, YHOBHOBANCEHULL
opean 3 numaus npoobayii.

IMocTranoBka npodsemu. BunpasHi poOOTH — BUJ KpUMiHAIb-
HOT'O MOKapaHHA, KWW YM HE Hapijlle 3aCTOCOBYETHCS y BITUM3-
HSHIM TMPaKkTUIi KPUMIHAJIBHOTO CYIOYMHCTBA. 3a iHQOpMaIieo
HepxaBHoi ycraHoBU «llenTp mpobartii» cranom Ha 1 moTtoro 2022
poky Juiie 505 cy0’ekTiB npobariii nepedyBaan Ha 00Ky YIOBHO-
Ba)KEHWX OpPraHiB 3 MUTaHb MpoOdallii K Taki, KOMy IpU3HAYEHO IIel
BUJ] KPUMIHAJILHOTO TIOKapaHHs. Takuid KUTbKICHUN MOKa3HHK CTa-
HOBHB MeHIIe | % Bin 3arajibHOI KUIBKOCTI MiIOOIIKOBUX CY0’€KTiB
npooaitii, sika cranoBuia 63 739 oci6 [1].

OxpeciieHe, mopsa 3 iHIIUMHE (GaKTopaMH, MPUBOIUTH 10 TOTO,
IO acleKTH peaiizamii [bOro BHAY KPUMIHAJIBHOTO MOKapaHHS He
4acTo NOTPAIUIAIOTH Y (OKYC yBard HAyKOBIIB Ta MPAKTHKIB.
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OpHak Ha CHOrOJHI ICHYE BeEJIMKa KUIBKICTH MpOOIeM, M0
MOB’s13aHi 3 HEJOCKOHATICTIO HOPMaTHBHO-IIPABOBOI perjaMeHTallii
BIJINOBIIHUX MPaBOBiqHOCHH. OHIEID 3 TAaKUX MPOOJIEM € BIJICYT-
HICTh YiTKOT'O MIPABOBOTO MEXaHi3My peaji3allii KpuMiHaJIbHUX T10-
KapaHb y BUJ BUIIPABHUX POOIT, MPU3HAYCHUX 3aCy/DKCHUM, SIKi
MaloTh cTatyc Qpi3muHuX ociO-mianpueMuiB. [Ipu MbOMy KUIBKICTBH
¢i3nvHuX ociO-mianpuemIliB B YKpaiHi HeBMUHHO 3poctae. CTaHOM
Ha 7 ceprns 2022 poky B Ykpaini 3adikcoBano 1 993 358 dizuunux
oci0-mignpueMitis [2].

AHaji3 ocTaHHIX qocaimkenb i myOaikamiii. Y BITYM3HSAHIN
MpaBOBil HayIli 3 4YaciB IMPOrOJONICHHS HE3aJeKHOCTI YKpaiHu
TpHBa€ HAYKOBHH JAWUCKYPC IOAO JOLIIBHOCTI Ta e(peKTHBHOCTI
KPUMIiHAJIBHOTO TIOKAPaHHS Y BHJIi BUIIPABHUX POOIT.

Huska naykosmiB, takux sk M. O. beps, . I. bounapenko,
O. L. Bopoxxko, 1. M. lapmopuc, €. B. CaniBan, H. A. Tumuenko,
M. M. Qamryx, BiICTOIOIOTH TMO3WIIIO0 TPO PYAUMEHTApHUN XapaKTep
Ta apxai3M [bOr0 BHUAY KPUMIHAJIBHOTO TIOKApaHHS SK 3aJMIIKOBOTO
MPaBOBOT'0 IHCTUTYTY PaJIIHCHKOTO TOTATITAPHOTO CYCIIIBCTBA.

Ha nporuBary BuknageHoMy Taki HaykoBHi, sk 1. A. AHTOIYK,
H. M. Bapanosceka, T. M. Omiiinuk, O. O. [Terpenenko, JI .I. Tlerpu-
mmHa, C. B. Pumap, HanonsraioTe Ha eheKTUBHOCTI OO BUAY KpH-
MIHQJIBHOT'O MTOKapaHHs, a Horo HasBHICTh y KprMiHansHOMY Kozekci
VYxpainu (mani — KKY) BBaxaroTh BaXXIMBUM KPOKOM Ha HIIIXY TyMa-
Hi3alii KapaJbHOT0 HAMPSMY KPUMIHAJIBHOI TOMITUKK Y KpaiHu.

3araipHi aClIEKTH TIPABOBOI perjiaMeHTallii BAKOHAHHS KpUMIiHAJIBHO-
TO TIOKApaHH! y BU/Ii BUMIPABHUX POOIT BUCBIT/IIOBAIUCS B HAYKOBUX TIpa-
X TAaKUX BiT4M3HAHUX ydeHuX, sk: FO. B. baymin, M. L. baxaHos,
L. T. Boratuproga, 1. A. Baptienpka, H. O. 'yropoea, B. M. [Ipbomin,
M. L Menbruk, B.T.IlaBnenko, M. B.PomanoB, B. M. TpyOHikos,
B.I. Tromorin, B.B.Crammc, A.X. Cremamrox, C. 1. Xammon,
M. I1. YepHeHOK.

VY wiit craTTi MM He OPaTUMEMO y4acTh Y OKPECIICHOMY HayKo-
BOMY JAMCKypci. MeTy Hamoi craTTi 00yMoBIIoe caM (pakT icHyBaH-
HSl Y BITYM3HSHIN MPaBOBI peasbHOCTI IHCTUTYTY KPHUMiHAIBHOTO
MOKapaHHs y BUI BUIPAaBHUX POOIT, a TAKOXK HASBHICTH MPAaBOBUX
MPOTaJIMH Ta KOJi3ii, 10 MaloTh Miclle MiJ Yac Horo peamizarii.
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Merta cTaTTi — KOMIUJIGKCHE JIOCTIDKEHHS Ta HOPMAaTHBHO-
MPaBOBHIA aHAJII3 BUKOHAHHS KPUMIHAJIBHOTO TIOKapaHHS y BUJ1 BU-
MPaBHUX POOIT, IPU3HAUEHE 3aCyIHKEHUM, SIKi MalOTh cTaTyc (hi3zuy-
HUX OCi0-TTiAMPUEMIIIB.

Bukaax ocuoBHoro marepiany. BianmoBinHo go crateit 51, 57
ta 100 KKY BumnpapHi po0OTH € OHHUM i3 JBAHAJIISTH BHUJIIB KPH-
MiHaJIbHUX TIOKapaHb. BunpaBHi poO0OTH BCTAaHOBIIOIOTHCS Ha CTPO-
KU Bij 6 MicAliB 10 2 POKiB 1 BiOYBalOThCS 3a MicleM poboTH 3a-
CYJUKEHOTro0. I3 cymm 3apo0iTKy 3acCy/DKEHOTO J0 BUIIPABHUX POOIT
3IIMCHIOIOTHCS BilpaxXyBaHHs B JIOXiJ epXKaBH B PO3Mipi, BCTAHOB-
JICHOMY BUPOKOM cyny, B Mmexax Big 10 1o 20 %. BumnpasHi poboTu
MOXYTh OyTH NpH3HAYEHI HEMOBHOMITHROMY Yy Bili Big 16 mo 18
POKIB 3a MiciieM poOOTH Ha CTPOK Bif 2-X MicsiB A0 1 poky. I3 3a-
pOOITKY HEMOBHOJITHBOTO, 3aCy/DKEHOTO JIO0 BHIIPABHUX POOIT,
3IIMCHIOETBCS BiZlpaXyBaHHS B JIOXiJ JA€p>KaBU B PO3Mipi, BCTAHOB-
JICHOMY BHUPOKOM CyJy, B Mexax Big 5 1o 10 % [3].

Bignosimno mo crarti 42 Koucrutyiii YkpalHu KOXKeH Mae
MPaBo Ha MiAMPUEMHHLIBKY AiSUTBHICT, sIka He 3a00pOHeHa 3aKOHOM
[4]. Takox 3rimHo 3i crarrero 50 LluBinbHOrO KOmekcy YkpaiHu
(mani — HKY) npaBo Ha 3MifiCHEHHS MiIIPUEMHHUIIBKOI JISUTBHOCTI,
Ky He 3a00pOHEHO 3aKOHOM, Ma€ (i3udHa 0co0a 3 TTOBHOIO [UBLIb-
HOW Jnie3aatHicTio. Di3udHa ocoba 3MIMCHIOE CBOE MPAaBO Ha M-
MPUEMHHIIBKY TisUTBHICTH 32 YMOBH ii Jep)KaBHOI peecTpalii B mMo-
PSIKY, BCTAHOBJICHOMY 3akoHOM. [H(opmalis mpo aepkaBHY pe-
ecTpamito (i3UYHHUX OCIO-TIIANPHEMIIIB € BiIKpUTOW. Ko ocoba
posioyana mignpUEMHHUIBKY TisUTbHICTh 0€3 JAep’KaBHOI peecTpallii,
YKJIaBIIM BiAMOBiJHI AOrOBOPH, BOHA HE Ma€ MpaBa OCIOPIOBATH IIi
JIOTOBOPY Ha Til MiJICTaBi, [0 BOHA HE € MiAIpUeEMIIEM [5].

[Migmynkrom 3.8.1 mynkry 3 po3ainy I Knacugikanii oprani-
3amiiHO-paBoBuX (popm rocmomaproBanus K 002:2004, 3atBep-
JDKEHOT Haka3oM Jlep)kaBHOTO KOMITeTy YKpaiHH 3 MUTaHb TEXHiY-
HOT'O PEryJOBaHHS Ta CIIOKUBYOI MONITUKK Big 28 TpaBHs 2004 p.
Ne 97, BU3Ha4CHO, 10 MANPUEMIIEM € (hi3uuHaA 0c00a, sKa € TpoMa-
JSIHUHOM Y KpaiHH, iHO3eMHHM TPOMaIsiHUHOM, 0cO0010 0e3 rpoMa-
JITHCTBA, 0 3/IICHIOE MiANPUEMHHIIBKY ISIIBHICTB [6].

Kpim toro, crarrero 35 LIKY nependaueno, mo 3aiimarucs mij-
MPUEMHHIBKOIO TISUTBHICTIO SK (i3M4YHA 0CO0a-IiANprUeEMelb MOXK-
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JUBO 3 IIICTHAIISTH POKiB (32 HASBHOCTI MUCHMOBOI 3TOJM Ha I
0aTpKkiB (YCHHOBIIOBaUiB), MiKIyBaJbHWKa a00 OpraHy OIKH Ta
MIKJyBaHHsS Taka oco0a MOKe OYTH 3apeecTpoBaHa SK MiANpH-
eMenb). 3 MOMEHTY Jiep>KaBHOI peecTpallii Takoro miJnpueMIs BiH
OTPUMY€ TMOBHY IUBUIbHY JNi€3[aTHICTb, sIKa 3a 3arajbHUM MpaBH-
JIOM HAcTa€ 3 MOBHOMITTSA [5].

BignosinHno no wactunu 2 crarrti 57 KKY unparHi pobotu He
3aCTOCOBYIOTBCSl IO BAriTHHX JKIHOK Ta KIHOK, SIKi MepeOyBaroTh
y BIIIYCTLI [0 AOTJISITY 33 JUTHHOIO, IO HEMpane3IaTHUX, A0 ocil,
10 HE JIOCSITJIM IIICTHAANIATH POKIB, Ta THX, IO JOCSTIU MEHCIHHO-
ro BiKy, & TaKOX JI0 BifICBKOBOCITYXOOBIIIB, 0Ci0 psIOBOro 1 Ha-
YaJILHUIILKOTO CKIay Jlep:kaBHOI CITy>KOHM CIEIiaJIbHOTO 3B'A3KY Ta
3axucry iHopManii Ykpainu, MpaliBHUKIB IPaBOOXOPOHHUX OpTa-
HiB, HOTapiycCiB, IPUBATHUX BUKOHABIIIB, Cy/IiB, IPOKYPOpPIB, aABO-
KaTiB, JepKaBHUX CITyKOOBIIiB, MTOCaJOBUX OCiO OpraHiB MiCIIEBOTO
camMoBpsiiyBaHHA [3].

3 orisily Ha BHKJIAJICHE, HAa ChOTOJIHI BIJICYTHI OY/b-SKi HOpMa-
THBHI OOMEKEHHS 010 3aCTOCYBAHHS BKa3aHOI'O BUJY KPUMIHAJIb-
HOT'O MoKapaHHS 10 (pismuHuX ociO-mianpueMiiB. [Ipore MoxiIHBi
CHUTYaIlil, KOJIM 3aCY/PKEHUM JI0 BUIIPABHUX POOIT € (hizuuHa ocoda-
MiANpHeMenb, AKa BiIOyBaTHMe MOKapaHHS 32 MiCLeM 3[iiCHEHHS
BJIACHOI MIANPUEMHUIIBKOI JisUTbHOCTI. JI0KAa30M 3aCTOCYBAaHHS KpHU-
MIHJIBHOTO TMOKApPaHHS Y BHJI BUMPABHUX poOIT 0 (i3nuHMX OCi0-
mignpueMiiB € BUpoK Kamyckkoro MickkpaiioHHOro cymy IBaHo-
®pankircekoi 06s1aci i 04.03.2010 poky y cripasi Nel-111/2010.

3a TakMX YMOB BHHHUKA€E 3aIIUTaHHS, 1110 € CYyMaMH 3apo0iTKy 3acy-
JOKEHOTO JI0 BUIPABHUX POOIT, 3 SKMX Mae OyTH 3JIHCHEHO Bifpaxy-
BaHHsI B JIOXiJ JICPKABH B PO3MIpi, BCTAHOBJIICHOMY BUPOKOM CY/Ty.

Yactunoto 2 crarti 45 KpuMiHaJIbHO-BHKOHABYOTO KOJEKCY
Vxpainn (mani — KBKY) nepenbaveno, mo BimpaxyBaHHS MpoBa-
TSTHCS 3 yciel cymMu 3apo0iTKy, 6e3 BUKITIOUEHHS 3 11i€i cyMHu moaart-
KIB Ta IHIIUX TUTATEXKIB 1 HE3aJIOKHO BiJl HASBHOCTI MPETEH3il 110
3aCy/PKEHOT0 32 BHKOHABUYMMH JIOKYMEHTAaMH, 3a KOKHUHU Bimmpa-
bOBAHUI MiCsIIb NMPH BHIUIATI 3apo0iTHOI miatu. B ocib, ski npa-
IIOIOTh 32 CYMICHHIITBOM, BiIpaxyBaHHS MPOBaAATHCA i3 3apOOITKY
32 KOXKHUM MiclieM poOoTH. BimpaxyBaHHS BiflIOBITHO JIO CYJIOBOTrO
pILIEHHS] TTOYMHAIOTBCSL 3 HACTYITHOTO JHS TICIsI HAJIXO/PKEHHS CY/I0-
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BOIO PIIICHHS Ta MOBIJJOMJICHHS Ha ITIIPUEMCTBO, B YCTAaHOBY YU Op-
raHi3allito, ajie He PaHillle HiK CY/I0BE PIllICHHS Ha0paJio YMHHOCTI [7].

VY cratti 1 3akony Ykpainu «[Ipo omnaty mpami» 3a3HadeHo,
0 3apo0iTHA IJIaTa — 1€ BHHArOpOjAa, OOYMCIICHA, SK MPaBUIIO,
y TPOLIOBOMY BHpa3i, SIKy 3a TPYAOBHM JOTOBOPOM poOOTOIABEIb
BHILJIAYY€ MPAIliBHUKOBI 32 BUKOHAHY HUM po0oTYy [8].

[pote ¢izuuna ocoba-mianpueMelb He OTPUMYE MIOMICSYHY 3a-
pobiTHY maty B po3yMinHi 3akoHy Ykpainu «[Ipo omnarty mparii».

HaromicTs BimmoBimHo a0 cratTi 42 ['ocroapchbKoro Kojaekcy
VYkpainu (nam — I'KY) nianpueMHUIITBO — IIe caMOCTiliHa, 1HIliaTH-
BHa, CUCTEMAaTH4Ha, Ha BIACHUH PU3MK TOCMONAPCHKA HisIbHICTD,
IO 3JIHCHIOETBCS Cy0’€KTaMH TOCIOAAPIOBaHHS (ITAMPHEMIISIMU)
3 METOI0 JIOCATHEHHS EKOHOMIUYHMX 1 COLIaJIbHUX Pe3yJbTaTiB
Ta ofiep>KaHHs NpHOYTKY [9].

3rigHo 3 yactuHamu 1-2 crarti 142 I'KY npubyrok (moxinm)
cy0’€KTa TOCIOAapIOBaHHA € MOKa3HUKOM (PiHAHCOBUX pe3yJbTaTiB
HOro TocnojapchKoi JisIbHOCTI, 1[0 BU3HAYAETHCS IIUISIXOM 3MCH-
LICHHS! CYMH BaJIOBOTO JIOXOJY CyO’€KTa TOCIOAAPIOBAaHHS 3a IeB-
HUH Tepiosl Ha CyMy BaJIOBUX BHTpPAT Ta CyMy aMOPTH3allifHUX Bi-
paxyBanb. Ckiiaj] BaJOBOTO JIOXOAY Ta BaJOBHX BHUTPAT CyO €KTiB
rOCIOJIaPIOBaHHS BU3HAYAETHCS 3aKOHONABCTBOM. Jljisi 1iijieit oro-
JNaTKyBaHHS 3aKOHOM MO)KE BCTAHOBJIIOBATHCS CIEHialIbHUN TOps-
JIOK BU3HAYCHHS JIOXO/y SIK 00’ €KTa OnoJaTKyBaHHs [9].

Bignosigno no nmynkry 177.1 crarri 177 [TonaTkoBoro xoaekcy
VYkpainu (nani — [IKY) 00’ekToM onogaTKkyBaHHS JIOXOJIiB, OTpUMa-
HUX (PI3UYHOI OCOOOO-ITIIMPUEMIIEM BiJl TPOBAPKEHHS TOCIIONAP-
CBhKOI ISITLHOCTI, KpiM 0OCi0, 1110 00paJii CIIpOIEeHYy CUCTEMY OIo/Ia-
TKYBaHHS, € YUCTUI OMOJATKOBYBaHWUH NOXiJ, TOOTO PI3HHLS MiX
3arajibHIM OINOAATKOBYBAaHMM JIOXOZOM (BHpYyYKa y TPOIIOBid Ta
HerpomoBii ¢opmi) 1 TOKYMEHTANbHO MiATBEPIKECHUMH BUTpATa-
MU, TIOB’SI3aHHMH 3 TOCIOAAPCHKOIO IisUTBHICTIO Takoi (izuaHol
ocobu-mianpuemiis [10].

3rigHo 3 nmyHkrom 291.2 crarri 291 [IKY cnpomrena cucrema
OITOIaTKyBaHHs, O0JIIKY Ta 3BITHOCTI — OCOOJMBUI MEXaHi3M CITpaB-
JISHHS TIOAATKIB 1 300piB, 110 BCTAHORBJIIOE 3aMiHY CILIATH OKPEMHUX
nojatkiB i 300piB, Ha cCIUIATYy €AMHOTO MOJATKY B TOPSAKY
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Ta Ha yMOBax, BU3HAYCHUX II€I0 TJIABOIO, 3 OAHOYACHUM BEICHHSIM
crpoiieHoro 00Ky ta 3itHocTi [10].

Oco0aMBICTIO CIPOIIEHOI CUCTEMH OMOAATKYBaHHS € HE3acTo-
CyBaHHS 110 Hel MOHATTA «UUCTOTO OMOAATKOBYBAHOI'O JOXOIY).
Tobro mimx wac mopmaHHS Jekiapanii (I3MYHHMH OcoOaMu-
MiANPHEMISIMH, SIKi 00paJii CHPOIIEHY CHUCTEMY OINMOJATKyBaHHS,
PO3ILT «BHUTpATH» 3aHUINAEThCS HE3alIOBHEHMM, a BCi KOIITH,
110 HAJIWITK Ha 1X paxyHKH — BBaKAIOTbCS BUPYYKOIO, TOOTO Bci
KOIITH, 10 HATIMIUIM Ha PaxyHOK TaKMX OCi0 BBaXKAIOThCS IXHIM
noxonoM. JKomHi BUIOATKM 1 BUTpATH Ha YCTaTKyBaHHs, 3apOOiTHY
1aTy, OpeH.y, CIJIaTy KOMYHaJbHHUX IUIATEKIB — HE BUPAXOBYIOTh-
cs 3 1li€l cyMu.

B 000x okpecieHnx BUMaJKax MOAATKOBHH (3BITHHI) mepios He
JOpiBHIOE Micsilio  (KBapTaj/pik). 3a TaKMX YMOB BHHHUKAE
00’€eKTHUBHA TIpo0IeMa, OB’ sI3aHa 3 O0YMCICHHSIM CYM JUIS IIOMICS-
YHHX BipaxyBaHb Iijl YaC BUKOHAHHS BUIPAaBHUX POOIT.

CaMe TOMy 3 METOIO BpETYJIIOBaHHS OKpPECIeHOi MpOTainH!
y paBoBOMY peryiatoBaHHi myHktoM 7.10 Posmimy III THcTpykiii
PO TMOPSZIOK BUKOHAHHSA [TOKapaHb, HE MOB'SI3aHUX 3 M030aBICHHIM
BOJIi, Ta 3/IHCHEHHS KOHTPOIIO MO0 OCi0, 3aCy/KEHUX JIO TaKUX
IIOKapaHb, 3aTBEPPKEHOI HaKa3oM Jlep>KaBHOrO JIernapTaMeHTy YK-
pailHM 3 THUTAaHb BUKOHAHHS mMoKapaHb Bigx 19.12.2003 p.
Ne 270/1560, Oyino nepeabaveHo, IO SKIO 3acyKeHa ocoda € cama
MpPUBAaTHUM MiAnpuemiieM abo ¢epMepoMm, TO cCyMa IIOMICSYHUX
yTPUMaHb BH3HAYA€THCS HA OCHOBI MPOTHO30BaHOro npuoyTky. Ki-
HIIEBHUI pO3paxXyHOK 3/1iHCHIOETHCS 32 MiJICYMKaMH POKY, 3BaKarOuH Ha
PO3Mip OTpUMaHOro Hero MpuoOyTKy. BimomocTi mpo otpumaHuii mpu-
OYTOK IHCIIEKIIisl 3aIIPOIIy€e B MOJATKOBUX OpPraHax 3a MICI[eM MPOXKHU-
BaHHsI 3aCyJ/DKEHUX 0Ci0 1 omydae ix 10 oco0oBoi cripasu [11].

[Ipote Bka3aHuil BUIlle HOPMATUBHUM aKT OYJIO CKACOBAHO CITIb-
HuM HakazoM Big 29.01.2019 p. Ne 271/5/66 MiHicrepcTBa FOCTHITIT
VYxpainu ta MiHicTepcTBa BHYTpilHIX cnipaB Ykpainu «[Ipo Bu3HaHHS
TaKWM, 110 BTPaTUB YHHHICTh, HaKa3y JlepaBHOro JenapraMenty YK-
paiHM 3 THMTaHb BHKOHAHHS MOKapaHb, MiHicTepcTBa BHYTPILIHIX
cripaB Ykpainu Bin 19 rpyaas 2003 poky Ne 270/1560» [12].

Ha cporomni BiACcyTHiI TNpaBOBHI MEXaHI3M peryJIrOBaHHS
OKPECJICHOT BUIIE MPOOIEMHOT CUTYAIII.
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Oxpemi TpoOJIeMHI acHeKTH BUKOHAHHS KPUMIHAIBHUX IMOKapaHb
Yy BUTTISII  BUINPaBHHX POOIT, MpH3HayeHWX (Gi3W4HAM  0ocobam-
MINPUEMIISIM, BUIUTMBAIOTH 3 000B’S3KIiB, SIKI MPH [IOMY BHU3HAYCHO
KpPUMIHATBHO-BUKOHABYMM 3aKOHOJABCTBOM ISl 3aCyKEHOIO Ta BJlac-
HUKa MiANPUEMCTBA, YCTAHOBH, OpraHizaiii abo YIOBHOBaKEHOTO HUM
OpraHy 3a MiCIIeM BiOyBaHHS 3aCy/IKCHUMH TIOKapaHHSL.

Tak, 3akonomaBens y crarTsax 41 ta 44 KBKY 3a3naumB
00OB’sI3KM yKa3aHHMX BHIIE Cy0’€KTiB. 30Kpema, 710 OOOB’SI3KIB 3a-
CYZ’KEHOTO JI0 TIOKapaHHs y BHJIi BUIPABHUX POOIT BiIHECEHO:

— J0/ep)KyBaTHCS BCTAHOBJICHUX BIAIOBIAHO /10 3aKOHY TOPS/I-
Ky Ta YMOB BiIOyBaHHSI IOKapaHHSI,

— CYMIIIHHO CTaBHTHCS JI0 TIpalli;

— TpaneBnalTyBaTiCa abo 3a HanpaBICHHSIM YIOBHOBa)KEHOTO
opraHy 3 MUTaHb Npodallii 3BepHYTUCS IS B3ATTS Ha OONIK 10 Op-
TaHiB JIepKaBHOI CITy»KOW 3aifHATOCTI Al peecTpamii sik 0e3po0iT-
HUX, SKIIO HAa YaC BUKOHAHHS BUPOKY BOHHM HE MPaLIOIOTh a0 3Bi-
JIbHEH1 3 po0OTH BIAMOBIAHO JI0 3aKOHOJABCTBA IMPO MPAIIO Ta
MpaleBIaIITyBaTHCS, SKIIO M OyJe 3amnporlOHOBAHO BIAMOBIIHY
nocajy (podory);

— TOBIIOMJISITH YIOBHOBa)XEHWH OpraH 3 MUTaHb MpoOdarii mpo
3MiHY MicIsl TPOKUBAHHS,

— TOTO/)KYBATH 3 YIIOBHOBa)XCHUM OPraHOM 3 MHUTaHb NpoOdarii
3MiHY Micus poboTu;

— 3’SBJIATHUCS 32 BUKIMKOM JI0 YIIOBHOBA)XEHOT'O OpraHy 3 Iu-
TaHb nipodarii [7].

CBo€1o 4eproro 00OB’SI3KM BIIACHUKA MiINPUEMCTBA, YCTAaHOBH,
opranizaiii abo yrmoBHOBa)XEHOI0 HUM OpraHy 3a MicIleM BinOyBaH-
HS1 3aCY/PKEHUMHU TOKapaHHs y BUJI BUITPABHUX POOIT MOJATAIOThH Y:

— HIOMICSYHOMY BiIpaxyBaHHI BU3HAYEHOI CyJJOBUM PilIEHHSIM
YacTUHH 3apOO0ITHOI TIATH 1 IepepaxyBaHHs YTPUMaHOI CyMHU B J0-
XiJ1 AepiKaBH;

— JojepKaHHI MOPSIKY Ta YMOB BiOyBaHHS MOKapaHHS,;

— CBOEYacHOMY iH(OPMYyBaHHI yITOBHOBaKEHOI'O OpPraHy 3 IH-
TaHb Mpodalii Mpo yXWJIEHHA 3aCyKEHOTo BiJ BinOyBaHHS TOKa-
paHHs, TIEPEBENCHHS 3aCy/PKEHOro Ha iHIIy po0OTy Y mocaiy,
a TaKOXK MOro 3BUIBHEHHS,
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— HIOMicS'YHOMY iH(OpMYyBaHHI YIIOBHOBa)XEHOT'O OpraHy 3 IMu-
TaHb Npo0arii Mpo KiTbKIiCTh poOOYHX AHIB 3a rpadikoM Ha MiANPH-
€MCTBI, B YCTAHOBI, OpraHizaiii, KUTbKiCTh (DaKTUYHO BigmpaiboBa-
HUX 3aCyJDKCHMM pPOOOYMX JHIB, PO3MIp 3apoOiTHOI IiaTh Ta
yTpUMaHb 3 Hei 32 BUPOKOM CYZY, KUIBKICTh MPOTYINIB, KUIBKICTH
JIHIB TUMYACOBOI HEMPaIe3JaTHOCTI 3a JIMCTKOM Herpale3aTHOCTI
Ta 3 IHIIKUX NPUYUH [7].

VY BUMaAKy MOeTHAHHS B OHIN 0cO01 3aCy/DKEHOrO 1 BIIACHHKA
MiAPUEMCTBA, YCTaHOBH, Oprasizaimii a0 yIMOBHOBa)XEHOTO HHUM
opraHy 3a micueM BinOyBaHHS 3aCyIKEHUMH MoKapaHHS ((i3naHOi
OCOOH-TIIANIPHEMILS]) BUHUKAIOTh 00’ €KTUBHI CYMHIBH MIOAO edek-
TUBHOCTI peanizaiii meBHUX 00OB’SI3KiB poOOTONABIS, OB’ SI3aHUX
i3 3JIHCHEHHS CBOEPIIHUX KOHTPOJBHHUX (DYHKIIIH CTOCOBHO 3acCy-
JDKEHOT0, SIK-TO: CBO€YacHe iH(OpPMYBaHHS YIOBHOBa)KEHOT'O Opra-
HY 3 TIUTaHb MpoOallii MPo YXHUIICHHS 3aCyIKEHOTO BiJl BiIOYBaHHS
MOKapaHHs TOLIO.

V IOIOBHEHHS IO CKa3aHOIo 3a3Ha4rMo, 110 3T1AHO 3 a03anoM
2 mignynkry 6 myakry 2 Posginy VIII lopsiaky 3ailicHeHHs HArJisi-
Iy Ta TPOBEACHHS COIIaJbHO-BHXOBHOI pOOOTH 13 3acyIlKEHUMH
JI0 TIOKapaHb, HE TIOB’I3aHKUX 3 MM030aBJICHHSIM BOJIi, 3aTBEPPKEHOTO
Haka3oM MiHicTtepcTBa roctullii Ykpainu Bin 29.01.2019 p. Ne 272/5
OJIMH pa3 Ha KBapTall J0 0cOOOBOI CIpaBH 3aCyXKEHOTO JI0 BUIIPAB-
HUX POOIT MOITYy4a€eThCA XapaKTepucTHKa 3 Miclsl poOoTH. CXOXKHM
YHHOM BiJIOBiAHO 10 ab3amy 2 mianyHkTy 2 myHKTY 5 Po3niny VIII
ykazaHoro Buine [lopsiiky A0 ocoOoBOi chpaBH 3acyKEHOTO 10
BUITPaBHUX POOIT JOAAETHCS XapaKTEPUCTHKA Ha HHOTO BiJl BJIaCHU-
ka nignpuemctsa [13]. I3 oueBMAHUX MiJCTaB 00’ €KTHBHICTH Ta He-
yIEepeKEHICTh XapaKTepUCTUKU, HAJAaHOI CaMUMH 3aCyPKEHHM
CTOCOBHO ce0e, BUKIIMKAE CyMHIB.

BucnoBku. BupimeHHsi oKpecIeHUX y CTaTTi MpoOJIIeMHHUX ac-
MEeKTiB, TIOB’SI3aHMX 13 peai3alicio KpUMiHAIBHUX MTOKapaHb Y BUI
BUIIPaBHUX POOIT, MPU3HAUCHUX (PI3UUYHUM O0COOaM-TIIPUEMIISM,
Ha Hally TyMKY, MOX€ MOJISITaTH B JBOX OCHOBHUX HaNpsMax.

[NepmmM HanpsIMOM € 3aKOHOJaB4Ya 3200pOHa BiI0OYBaHHS IIbOTO
BUJY KPHUMIHAJILHOTO TMOKapaHHS (Qi3HYHUM 0cO0aM-MiANPHEMISM
3a MICIleM 3JIIHCHEHHS BJIACHOI IiIMPUEMHUILKOI AisibHOCTI. Ha-
npsiM Mir Ou OyTH peaji3oBaHWI NIISIXOM BHECEHHS 3MiH JI0 CT. 57
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KKY, nonoBHuBIIH ii 4aCTHHOIO 4 Takoro 3micty: «Di3uyHUM 0co-
OaM-mianpueMnsaM 3a00pOHSIETHCS BiAOyBaHHS TOKapaHHS y BHII
BHIIPABHUX POOIT 32 MICIeM 3/[IHCHEHHS BJIACHOI Mi{IPUEMHUIIBKOT
JISUTBHOCTI.

3 orsiay Ha MOCTiliHE 3pocTaHHs B YKpaiHi KUTBKOCT1 Pi3HuHIX
OCiO-TIAMPHEMIIIB, SKi AKTUBHO MPAIOOTh, BBAKAEMO OKpECIICHHN
HaNpsM BHUPIILICHHS IPo0JIeM Hee( eKTHBHHUM.

JpyruM HamnpssMoM Moryio Ou OyTH sKicCHE HOPMaTHBHO-
MPaBOBE PEryJIOBaHHS BIJMOBITHUX KPUMIHAJIHHO-BUKOHABYUX
MpaBoBiTHOCHH. Takuii HampsM Moke OyTH peasli3oBaHUI HUITXOM
BHeceHHs 3MiH a0 Ilopsaky 3miiCHEHHs HarjsiLy Ta MPOBEICHHS
COIiaJIbHO-BMXOBHOI POOOTH 13 3acyKEHMMH [I0 TOKapaHb, He
OB’ sI3aHUX 3 M030aBJICHHSIM BOJIi, 3aTBEP/KEHOr0 HakazoM MiHic-
TepcTBa roctullil Ykpainu Bin 29.01.2019 p. Ne 272/5, a came:

— abzan 2 mignmyskry 6 nmyHkTy 2 Posmimy VIII nomoBHUTH pe-
YEHHSIM Takoro 3MmicTy: «Y BHUMAJKy BiIOYBaHHS MOKapaHHS Yy BHII
BUITPaBHUX POOIT (QiZUIHOI0 0COOOIO-MIINPUEMIIEM 32 MICIIEM 3]1ili-
CHEHHS BJIACHOI IiAMPUEMHHIIBKOI AISUTbHOCTI TaKa XapaKTePUCTHKA
CKJIAZIA€THCSI TIOCAI0OBOI0 0COOO0I0 YITOBHOBa)KEHOT'O OpraHy 3 IH-
TaHb PO0AaIii»;

— abzan 2 mignmyskty 2 nyHkTy 5 Posmimy VIII nomoBHHTH pe-
YEHHSIM TaKoro 3MmicTy: «Y BHUMAJKy BiIOYBaHHS MOKapaHHS Yy BHII
BUITPaBHUX POOIT (QiZUIHOI0 0COOOIO-MIINPUEMIIEM 32 MICIIEM 3]1ili-
CHEHHS BJIACHOI IiMPUEMHHIIBKOI AISUTEHOCTI TaKa XapaKTePUCTHKA
CKJIAZIA€THCSI TI0CAI0OBOI0 0COOO0I0 YITOBHOBa)KEHOT'O OpraHy 3 IH-
TaHb TPO0AaIii»;

— nyHKT 4 Po3giny VIII nomoBuuty mianynkrom 10 Takoro 3mi-
cry: «l. Skmo 3acymkeHa ocoba € cama (i3MUHOIO 0cO00FO-
MiAPUEMIEM, TO CyMa HIOMICSYHHX YTPHUMaHb BH3HAYA€THCS Ha
OCHOBI MpPOrHo30BaHoro mpuoOytky. KiHIeBui po3paxyHOK 31iiic-
HIOETBCS 32 MiJICYMKaMU MOJIATKOBOrO (3BITHOI'0) TIEPioy, 3BaXKaro-
YH{ Ha PO3Mip OTpUMAHOro Hero mpudyTKy. 2. BimoMocti nmpo otpu-
MaHMH TOpUOYTOK YNOBHOBAXKEHWH OpraH 3 MUTaHb mpoOarii
3anuTye y ¢ickaiabHii Ciryk0i 3a MiCIIeM MMPOKUBAHHS 3aCYIKEHUX
ocib i momy4ae iX 70 0co0OBOiI cnpaBH. YIIOBHOB&KEHHUH OpraH
3 MUTaHb MpoOAaLlii MOKBAapTally MepeBipse B 3acymxeHoro a0 BP,
SIKUH € TAPUEMIIEM, TaKi JIOKYMEHTH:
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— BUMNHUCKA 3 €JIMHOTO JIEPKABHOTO PEECTPY IOPUIUYHHUX OCIO
Ta (I3UIHUX OCIO-TIINPUEMIIIB;

— BUTAT 3 PEECTPY IUIATHUKIB €IMHOTO MOAATKY;

— Ipyruii NpUMIpHUK AeKiapalii mpo A0Xoau ocoOu 3 BiaMIT-
koo /JlepxaBHOI QickanpHOI chnyxOu YKpaiHM Npo TPUHHATTS,
y pa3i i moJjaHHs Ha MarnepoBoOMY HOCIT;

— JIpyruii NIpUMIpHUK JeKIapanii mpo JT0XOoAu 0coOM Ta KBUTa-
HIi1, oTpuMani Bin [epkaBHoi dickanbHOl cnyx0Ou Ykpainu, B ene-
KTpPOHHIH (opMi, y pa3i mojaHHs Aekiapainii 3aco0aMu eneKTpOoH-
HOT'O 3B’SI3KY 3 JOTPHUMAHHSM BUMOT 3aKOHIB HIOAO €JIEKTPOHHOTO
JOKYMEHTOOOITY Ta eIeKTPOHHOTO IH(POBOTO MiAIUCY.
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PECULIARITIES OF EXECUTION OF CRIMINAL
PUNISHMENT IN THE FORM OF CORRECTIONAL
LABOR FOR INDIVIDUALS-ENTREPRENEURS

Correctional labor is a type of criminal punishment that is rarely used in
domestic criminal justice. As of February 1, 2022, there were 63,739 persons on the
records of the authorized probation authorities, of which 505 persons (that is, less
than 1%) were assigned this type of punishment.

The outlined, along with other factors, leads to the fact that aspects of the
implementation of this type of criminal punishment do not often fall into the focus of
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attention of scholars and practitioners. However, the relevance of a full and
comprehensive scientific and practical analysis of the mechanism of
implementation of this type of criminal punishment is significant, because the
practice of performing correctional labor is connected with the application of not
only the norms of criminal law, but also labor, tax, financial, social legislation, etc.

Today, there is a large number of problems associated with the imperfection
of the normative and legal regulation of the relevant legal relations. One of these
problems is the lack of a clear legal mechanism for the implementation of criminal
punishments in the form of correctional labor assigned to convicts who has the
status of natural individuals-entrepreneurs. At the same time, the number
of individual entrepreneurs in Ukraine is constantly growing. As of August 7, 2022,
1,993,358 individual entrepreneurs were registered in Ukraine.

The regulatory and legal regulations, as well as practical aspects of the
execution of criminal punishment in the form of correctional labor, assigned to
convicts who have the status of natural individuals-entrepreneurs are analyzed in
the article. The essence of problematic aspects that arise in the practice
of execution of criminal punishments in the form of correctional labor assigned to
natural individuals-entrepreneurs is revealed.

Key words: punishment, criminal and executive law, correctional labor,
individual-entrepreneur, salary, profit, authorized body on probation issues.
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MNPAKTUKA BUKOPUCTAHHSA OUHIHKU PU3UKIB
BUYUMHEHHSA ITOBTOPHOI'O KPUMIHAJIBHOI'O
MNPABOINIOPYHUIEHHA 3ACY /T KEHUMU
J0 IMTO3BABJIEHHS BOJII

YV emammi suznauaiomocs ocoonusocmi BUKOPUCMAHHA ma 3AdCMOCY6AHHS
npayisHukamu 8i00inie CoYianbHO-8UX08HOI Ma NCUXonoeiunHoi pobomu i3 3acy-
OoiceHuMU YCcmaHoe 6UKOHAHHS NOKApPAHb OuiHKu pu3ul<i6 BYUHEHHs NO6NMOPHO20
KPUMIHAILHO20 NPABONOPYUIEHHS 3ACYOACEHUMU 00 No30asienHs 6oni. JlosedeHo,
WO OYIHKA PUBUKIE € BANCTUBUM THCTHPYMEHMOM 075 Yinell NeHimeHyiapHoi cucme-
MU, Ma PO3KPUMO 3Micm 0esKux npoOIeMHUX ACNEeKMI8, SKI GUHUKAIOMb Y NPAKMU-
Yi CMOCOBHO 3aN06HEHHS OYIHKU PUSUKIE.

Knrouoei cnosa: oyinka pusuxy 6uuHeHHs NOBMOPHUX KPUMIHATLHUX HPAGONOPYIUEHD,
KPUMIHO2EHHE NOMPeOuy, CIAmuyHi (paxmopu pusuKy, OUHAMINHE (pakmopu pusuxy.

IMocTranoBka mpodaemu. 3 ornsiay Ha pedopMyBaHHS TEHITEH-
HiapHOI cUCTeMHU YKpaiHu nependadyeHo BIOCKOHAJICHHS IiXOJIiB
IIOJI0 pecollianizallii 3acy/PKeHUX B yCTAaHOBaX BUKOHAHHS ITOKa-
paHb 3 ypaxyBaHHSIM pe3yNbTaTiB OLIHKH PU3MKIB BUMHEHHS TIOBTO-
PHOTO KpUMIHAIBHOTO MPAaBOMOPYIIEHHS Ta MOCTIHHOTO MOHITOpPH-
HTY ¥ OLIIHKH JOCATHYTUX PE3YNbTaTiB.

OmiHKa pU3MKIB BUMHEHHS MOBTOPHOT'O0 KPUMIHAJILHOTO MPaBo-
MOPYIIEHHSI — 1€ MPOIeC Ta pe3yjibTaT aHali3y BIUTUBY (aKTOpiB
PHU3UKY Ha HMOBIPHICTh BUHUKHEHHS POTHIPABHOI MOBEIHKU 3a-
CYJUKCHOT0, 1i MOXJIMBUX HACHIJIKIB, BU3HAYCHHS KPUMiHOTCHHUX
nmotped Ta 3aX0iB MO0 X MiHiMizamii [1].

[potsarom 2021 poky, BigmoBiaHo Ao iH(opmanii JlepxaBHOi
KPUMIHAJIBHO-BUKOHABUOI ~ ClyxOu  YKpaiHu, 0 HiJICHCTEMHU
«KACAH/IPA» BHeceHo 53 750 OMiHOK PU3UKIB BUWHEHHS ITOBTO-
PHOI'O KPUMIHAJILHOTO MPABOIOPYIIICHHS 3aCy/PKEHUMU JI0 1M030aB-
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neHHs Boii: mepmmx — 34 681, npomixkaux — 15 527 Ta migcymko-
BuUX — 3 543.

VY mepion 2021-2022 pp. y TeputopiadbHO BiIOKPEMIICHOMY
BignineHHi «binouepkiBebka Qinist Akagemii ep:kaBHoi meHITeHITI-
apHOl CITy:)kOn» BinOynucs HaByanHs 340 HayaJIbHUKIB BIIIUICHB
COI[1aJTbHO-TICUXOJIOTTYHOT CITY)KOM BIJUIUIIB COIIalIbHO-BUXOBHOI Ta
MICUXOJIOTTYHOI cTyOM yCTaHOB BWKOHAHHS IOKapaHb 1 CIIUUX
130JIATOPIB.

PesynbraTu onuTyBaHHS Iij] YaC HaBYaHHS HAYaJIbHUKIB BiJIi-
JIeHb 1IO/I0 MPAKTUYHOIO 3aCTOCYBaHHS OILIHKM PU3HKIB B YCTaHO-
Bax BUKOHAHHS TMOKapaHb Ta KOMIAPATUBHHUN aHANI3 iHCTPYMEHTY
JI03BOJISIIOTH BHOKPEMUTH TEBHI aCMEKTH 3aCTOCYBAHHSI OLIHKH pPH-
3WKIB Ta BUSBUTH MPOTajMHU B 3aKOHOAABCTBI. JIOCBI NPAKTUYHOIO
BUKOPHUCTAHHS HOBOTO iHCTPYMEHTY — Ha MOYATKOBIH CTa/ii, TOMy BUHH-
Kae 0araTo MITaHb Ta MOMEHTIB II0JI0 3aIIOBHEHHSI OLIIHKU PH3HKIB.

AHaji3 ocTtaHHIX gocaimkensb i myomikamiii. Ornsg npoOiie-
MAaTUKUA 3aCTOCYBAHHS OIlIHKA PU3HKIB TMPOBOAMIU JIOCTITHUKH
3 pi3HHX Traily3edl IOpHIMYHUX 1 TMCUXOJOTTYHHX HAayK, 30Kpema:
K. AstyxoB, I. fdkosens, A.Il'ens, O.Konb, O.MiporiHiueHKo,
B. Yoeran, /[I. SrynoB. OgHak 0COOIMBOCTI MPAKTUYHOTO 3aCTOCY-
BaHHS OLIHKM PU3HUKIB BUYMHEHHS MOBTOPHUX KPUMIHAIBHUX TPaBo-
MOpYIIEeHb 3aCy/UKCHUMU JI0 T1030aBJICHHS BOJII B yCTAHOBAaX BUKO-
HaHHS TOKapaHb Ha Cy4acHOMY eTami ii  BIpPOBaKECHHS
HEJIOCTaTHbO JJOCITIKEHI.

Mera cTaTTi — BUCBITJINTH OCOOJIMBOCTI MPAKTUYHOTO 3aCTOCY-
BaHHS OLIHKM PU3HUKIB BYMHEHHS MOBTOPHUX KPUMIHAIBHUX TPaBo-
MOPYIIEHb 3aCy/IXKEHUMH B YCTAHOBAaX BUKOHAHHS MTOKapaHb.

Bukaaxg ocHoBHOro Matepiaiy. [HCTpyMEHTH OIIIHKM PHU3HKIB
Oynu Brepie 3anposakeni B Kanagi 1977 poky, micisi BBEICHHS
y KpUMiHaJIbHE 32aKOHO/IABCTBO MOHATTS «HeOe3MeuHu 3T0UnHEIb )
1 BUHUKHEHHS HEOOX1IHOCTI BUAUIEHHS TaKUX 0cl0 13 3araiabHOl Ma-
CH 3JIOYMHIIIB. BinTo/i OI[IHKY PU3MKIB IPOBOJSATHCS IMiJl 4ac BUPI-
HIeHHS 0araTbOX MUTaHb — MOYMHAIOYH BiJl PO3MOALTY 10 YCTaHOBH
BUKOHAHHSl TIOKapaHb 1 3aKiHYyIOUd MiIrOTOBKOIO MartepiajiB
HAa YMOBHO-/IOCTPOKOBE 3BUIbHEHHS BiJ BiOyBaHHS TOKapaHHS.
Cepen OCHOBHHX IHCTPYMEHTIB OLIHKA MOXXHA Ha3BaTH TaKi:
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SONAR, PCL-R, HCR-20, LSI-R, SAVRY, CAPA, CRS, STATIC-
99 [2, c. 101-103].

B VYkpaini olliHka pU3UKiB BUMHEHHS MOBTOPHOTO KPUMIiHAIb-
HOT'O MPaBOMOPYIIEHHS YCHIIIHO BHUKOPHUCTOBYETHCS Yy MPaKTHII
npobartii 3 2017 poky. ToMy 3po3ymisio, 10 MOCTaJIa HEOOXITHICTD
MPUBECTU Y BIJIOBIIHICTh MIAXOMU B poOOTI 3 BUIAJKaMU Ta BiJ-
CIIIKOBYBaHHSA «PyXy» Y KPHMiHAJIbHO-BUKOHABYIH CHCTEMI KOX-
HOro 3acyjkeHoro. OMHaKOBUI MiJXiJ TO3BOJUThH OI[IHIOBATH JIU-
HaMIKy PU3HKIB 3aCyJDKEHHX, SIKI 4acTO MOTPAILISIOTh 3 Mpooarrii
B YCTAaHOBU BUKOHAHHS MOKapaHb, 0OMPAaTH HAMOUIBII BT 3aX0AN
BIUTUBY JUIs 3aI00IraHHs PEIUJAMBY 1 3r0JJOM OI[IHIOBATH e()eKTHB-
HICTh TaKUX 3aXO/IB.

[Iporpamoro npisibHOCTI Kabinery MinictpiB Ykpainu (2020 p.)
nepen0avaeThCs 3aMpoBaHPKEHHS CUCTEMU OI[IHKY PU3UKIB BUYMHCH-
Hs 0CO0OI0 MOBTOPHOro 3JiounHy. lle came monoKeHHs 3HAWIIO
cBoe BigoOpakenHs y [1lnani npiopurernux aid Ypsany Ha 2020 pik.
3a3HaueHoO, 1110 3aMPOBAKCHHS OIIHKK 3a0€3MEUUTh YI0CKOHAJICH-
HS iHAWBIAYyalbHOTO MJIAaHYBaHHS B pOOOTI 13 3aCyPKEHHMH 3 ypa-
XyBaHHIM PH3UKIB Ta MOTpeO. 3ampoBa/KeHHs OLIHKH PU3HUKIB Ta
IHIMBIAYaJIbHOTO TNIAHYBaHHS Y COLialIbHO-BUXOBHIH po0OTi i3 3a-
CY/DKEHHMHU CHpUSATHME 3a0e3leYeHHI0 Oe3MmepepBHOCTI y 3Milic-
HEHHI 3aXO0J1iB BUIIPABJICHHS Ta pecOIlializailii, a TAKOK € BOKIHMBUM
IHCTPYMEHTOM TiJl 4Yac BHpIIIEHHA MHUTaHHS LIOA0 MOMJIHMBOCTI
YMOBHO-JIOCTPOKOBOT0 3BUTbHEHHS [3, ¢. 7].

BignosimHo mo Haka3zy MiHicTepcTBa IOCTHII YKpaiHu Bij
04.11.2013 p. Ne2300/5 comiaabHO-BUXOBHA Ta IMCUXOJOTIYHA PO-
00Ta 13 3aCyJKCHUMH 3HIMCHIOETHCS BIAMOBITHO O 1HIUBITyaslb-
HUX TpOrpaM, SKi CKIaJaloThCs 3a pe3ysbTaTaMd MEIUYHOrO 00-
CTEKEHHS, IICUXOAIarHOCTUKH 1 IICUXOJIOro-IIeAaroriyHoro
BHBYCHHS, KPUMIHOJIOTIYHOI, KPUMIHAJILHO-TIPABOBOI XapaKTepuC-
THUKH, OL[IHKH PU3UKIB BYMHEHHSI MOBTOPHOTO KPHMIHAIBHOTO Tpa-
BOMopyuieHHs [4].

Hakazom MinictepcrBa toctuilii Ykpainu Bimg 26.06.2018 p.
Ne 2023/5 nepenbaueno, 1o 3 2022 poky GopMyBaHHS CHCTEMOIO
MPOTHO3Y BYMHEHHS 0COO0I0 MOBTOPHOI'O KPUMiHAIBHOT'O MPABOIO-
PYLIEHHS TPYHTYBaTUMETHCS Ha BUKOPHCTAHHI MAaIIMHHOTO HaB-
YaHHS Ta aJTOPUTMIB aBTOMAaTH30BAHUX BHCHOBKIB, 3ACHOBAHHX Ha
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pesynbraTax OOpOOKM BEIMKHX CTPYKTYPOBaHHUX MACHBIB JaHUX.
dopmu BHOCATH 10 €MHOTO PEECTPY 3aCyKEHHX Ta 0Ci0, y3iTHX
mig Bapty (miacucrema «KKACAHIAPAY) [5].

[Macmopt pedopmu [eniteHniapHoi cucremu Ta npoodarii 2018—
2021 pp. (3atBepmxenuii 29.03.2018 p.) mepenbavae «3ampoBa-
JDKEHHS METO/IMKH OL[IHKH PU3UKIB Ta MOTPeO 1 BEJIeHHS BUMAJIKY 5K
KIIFOYOB1 B pOOOTI i3 3aCY/PKEHUMU B YCTaHOBaX BHUKOHAHHS ITOKa-
pasb (1. 1.1.2). Tomy Bin moyatrky 2018 poky B Mexax yKpaiHCBHKO-
KaHa/ICBKOr'0 NIPOEKTY «EKcrepTHa mMiATpUMKa BpSAYBaHHS Ta €KO-
HoMmiuHoro po3Butky» (EDGE) y cnimpamni 3 UNICEF 6yro pospo-
OJIeHO IHCTPYMEHT OLIHKM PHU3HMKIB HEMOBHOMITHIX, SIKI MOTparyis-
I0Th JIO CTeLiaTbHUX BUXOBHUX YCTaHOB. Ll miloTHUIT iHCTpyMEHT
CTBOPWJIM Ha OCHOBI pO3po0JieHOI B mpoOarlii OMIHKK PH3UKIB
Ta MOTpe0 HEMOBHOIITHIX MPaBOMOPYIIHUKIB.

Bin nmouatky 2019 poky B YkpaiHi 3a miATPUMKH MPOEKTY €B-
poneiickkoro Coro3y «Pravo-Justice» y cmiBmpaii 3 yKpaiHCBKO-
KaHa/ICBKUM TPOEKTOM «EKcrepTHa miaATpUMKa BpSIyBaHHS Ta €KO-
HoMmiunoro po3Butky (EDGE)», mpoekty SURGe «CympoBix ypsi-
JoBUX pedopM B YKpaiHi» po3noyaTo poOOTy 100 PO3POOKU Bij-
MOBIJHUX IHCTPYMEHTIB OL[IHKM PU3HKIB MOBHOJITHIX 3aCYIKEHHX,
Kl BinOyBarOTh TOKapaHHS B YCTAaHOBAaX BHUKOHAHHS MOKapaHb.
Besnocepenns opranizaiis 1iei pobotH 3ailicHIOBanack Jlep:kaBHOIO
KpUMiHAJIbHO-BUKOHABUYOIO CITy00r0 YKpaiHH y TiCHIA crhiBmpari
3 MDKHAPOJHUMHU OpTraHi3allisiMy, HalllOHAJIBHUMHU Ta MDXHApPOJHU-
MU €KCIIEpTaMH.

Po3pobiieny ¢opmy OIIHKM pPHU3UKIB BUMHEHHS ITOBTOPHOTO
KPUMIHAJIBHOTO MPaBONOPYIICHHS anpoOOBYBalI MPOTATOM JIOTO-
ro—kBiTHs 2020 p. Ha 6a3i 10 ycraHOB BinOyBaHH: MokapaHHs: box-
KiBCbKOI, bopucninbcekoi, Pomencbkoi, CtpuxkaBchkoi, Jporoou-
npkoi, bimonepkisebkoi, ['opoaumiencrkoi, Kam’sucbkoi, Kauanis-
cbKOi Ta HazepuieHCchKo1 BUIPaBHUX KOJIOHIH.

3akoHO#aBue OPOPMIICHHS OL[IHKH PHU3HMKIB Y IiSUTBHOCTI mep-
COHAJly YCTaHOB BHWKOHAHHS TIOKapaHb 3JIHCHEHO B JHMCTOMAJi
2020 poky. Hakazom MiHicTepcTBa IOCTHLIT YKpaiHH Bif
27.11.2020 p. Ne 4121/5 Oyino 3aTBEpIKEHO CTPYKTYpOBaHY (opmy
OLIHKM PHU3MKIB Ta METOIWYHI PEKOMEHJAIlii 00 MPOBEACHHS
OL[IHKM PH3HKIB BYMHEHHS TOBTOPHOTO KPUMIHAJIBHOTO MPABOIO-

89



Ne 3 (17),2022 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

PYLIEHHS 3acyIDKEeHMMH 10 TM030aBlieHHs BOJNI, IO HUHI € He-
BiJl’EMHOI) YaCTHHOK MPAKTUYHOI AisuibHOCTI mepcoHany JIKBC
VYkpainu [1].

Toro x poky po3poOmIn TpeHiHToBY nporpamy «OIiHKa pU3u-
KIB BUMHEHHS TIOBTOPHOTO KPUMIHAIBHOIO MPABOMOPYIICHHS 3aCy-
JOKEHUMU JIO 1030aBJICHHS BOJII Ta 1HIUBIIyajlbHE TJIaHYBaHHS PO-
00TH 3 HUMH» Ui BEIyYHMX TPEHIHTOBOI MPOTrpaMy 3 HaBUAHHS
MPAIliBHUKIB COIIaJIbHO-BUXOBHOI Ta TICHUXOJIOTIYHOI CITY)KOH ycTa-
HOB BHUKOHAHHS MOKapaHb i OHJAHH-KYpC 3 aHAJIOTIYHOI TEeMaTu-
KOO JIJIsl TpaliBHUKIB [lep>kaBHOI KpHUMiHATBHO-BUKOHABYOI CITYXK-
6u Yxpainu. BignoBigHo 10 posnopsiakeHHs MiHiCTepcTBa IOCTHIIIT
VYxpainu Oyino BHECEHO 3MiHM O HaBYAJIBHUX MPOrpaM IMiArOTOBKH
nepconany JIKBC Ykpainu.

dopma OIIHKH PU3HKIB CKIAJAETHCS 3 YOTUPHOX PO3JILTIB:

1. «CratruHi pakTopu pu3HKy. [cTOpis MpaBOMOPYIIEHB.

2. «/luHaMiuHi paKTOpu PUBUKY».

3. «[lizcymkm».

4. «PU3UK HIKOJH JKUTTIO Ta 3/10POB IO,

CratnyauMu (akTOpaMu pH3UKY € (aKTOpH, MOB’sI3aHi 3 KpH-
MIiHAJIFHOIO ICTOPI€I0 MPaBONMOPYIIHKKA, iH(pOopMalis, sika € (iKco-
BaHOIO Y JOKyMEHTax Ta HE3MIHHOIO, HAPUKIAJ: TOoNepeaHi npu-
TATHEHHS JI0 KPUMIHAJIBHOI BiJIIIOBIIAIBHOCTI, XapaKTEPUCTUKA i
Yac TMOMepeJHbOro BiAOyBaHHS MOKapaHHs/mepeOyBaHHsS MiA Bap-
TOIO/TIiJ] Yac CIIJICTBA, BiK MEPIIOTrO MPUTITHEHHS 10 KPUMiHAIbHOI
BIJINOBIIAJIBHOCTI, KAaTeropis KPUMIHAJILHOTO MPaBOMOPYIICHHS 3a
OCTaHHIM BUPOKOM TomIo [1].

Jxepenamu iHopMalii s 3amoBHEHHS OLIHKH PHU3HKIB €:
oco0oBa crpapa 3acyjpKeHoi ocobu, BUpok, Bumora YIT (cnemmepe-
BIPOK), BIJOMOCTi 3 PEECTPY CYJOBHX CIpaB, 3 €JIUHOTO PEECTPY
3acy/PKeHHX 0ci0 Ta oci0, y3aTuX IijJ BapTy, 30KpeMa IiJICHCTEeMH
«KACAH/IPA», nocynoBa J0n0Bib (32 HAABHOCTI). 32 MOKIIUBOC-
Ti — OTPUMAaHHS BiZJOMOCTEH MpO BiABIAYBaHHS 3aCyIKEHOIO OCO-
0oro pealOimiTalifHUX ab0 MEIUYHWUX 3aKialiB. AHKETH, OIHTY-
BIBLHUKH, CMIBOECIH 13 3aCYIKEHOI0 0c000I0 Ta 1i ONMM3BKUM OTOUEH-
HSIM, 1110 TIPOBOASATH TICUXOJIOT YCTAaHOBH, MalCTPH BUPOOHHIITBA, BUH-
TeJTi, PAI[IBHUKY THIIUX BiJUIUIIB YCTAHOBHM Ta Pi3HUX COIIA/IbHUX 1H-
CTUTYIIH, Ki 3aTy4eHi 0 poOOTH i3 3aCyPKEHUMH, TOIIIO.
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CTpok 3amoBHEHHS BCIX PO3[UIIB OI[IHKH PU3WKIB HE MMOBHHEH
MEPEeBUIIyBAaTH 25 JHIB BiJl JHS TMOTPAIUISHHS 3aCyIKCHOI 0coOU
B YCTaHOBY BHKOHAHHS MOKapaHb. BapTo 3a3HaunTH, MO OOIPYHTO-
BaHICTh iH(OpPMAIi] 3aJeXHUTh BiJ 0013HAHOCTI MpaliBHUKA yCTaHO-
BM BHKOHAHHS MOKapaHb LIO0 MOXIIMBUX JPKEpENl OTpUMAaHHS iH-
¢dopmartii, npodeciiHUX HABUYOK POOOTU 3 IUMHU JDKEpEIaMU
Ta aHAT3y OTpuMaHol iH(opMmallii, BH3HAYCHHS B3aEMO3B S3KIB,
B3a€EMOBHKITIOUEHD UM MIATBEP/DKECHB. [HOMI Ba)KKO BH3HAYMTH, SIKE
JpKepeno € 0inbin HagiitauM. Yacto iHpopMaltis, oTpuMaHa 3 pisHUX
JDKepell, CylepeunTh OlHa OJHIN, Y TAKMX BHIAJKaxX MpaIiBHUK Ke-
PYETBCS BIacCHUM MPodeciitHUM CyIKEHHSIM.

Poznin I «Cratuuni ¢akropu pusuky. IcTopis npaBonopymeHb»
3all0BHIOE€ HaYaJIbHUK JUTBHHI KapaHTHHY, AIarHOCTUKU Ta PO3MO-
niny (KiP) mporsarom 14 ni6, moku 3acymxeHy ocody He po3mofi-
JICHO JIO BiJIUICHHS COIIaJbHO-TICXOJIOTIYHOI ciry0u [6]. [ToBHO-
Ta BU3HAYCHHS CTATUYHUX (PaKTOPIB PHU3UKY AyXKEe Ba)KJINBa, aHAJI3
ix yka3ye Ha HMOBIpHICTh BUYMHEHHS MIOBTOPHOTO MPABONOPYILICHHS
B MallOyTHbOMY. J[)1s1 3alIOBHEHHSI CTATUYHHUX (aKTOPiB BUKOPHUCTO-
BYIOTb JIMIIIE JOKYMEHTAJILHO MIATBEPKEHY iH(OpMaILito.

Ha mpakTuii TpamisitoThCcs BUMAIKH, KOJIU Y 3aCyIKEHOI ocodn
HACTa€ JaTa MOMJIMBOTO 3aCTOCYBaHHS MHUIBIM Yy BHII YMOBHO-
JOCTPOKOBOT'O 3BUTBHEHHS YM 3aMiHM HEBiI0OYTOI YacTHHHM TOKa-
panns O M sikuM (cT. 81, 82 KK Vkpainn) mig wac nepeOyBaHHS
y AUTBHUIl KapaHTHHY, J1arHOCTUKU Ta PO3MOALUTY. Y TaKUX BUIIaJI-
kax HadanbHUK K/IiP 3000B’s13aHMi CKIACTH MiACYMKOBY OIIIHKY
pusukis [1]. BinnoBigHO BUHKMKAa€E HEOOXITHICTh 3aITOBHUTH BCi PO3-
JUTM  OL[iHKK PHU3WKIB y CTHUCII TEPMIHH, WO YHEMOXIJIMBIIOE
00’€KTMBHO BHMBUYUTH IHAMBiAyallbHI OCOOJMBOCTI 3aCyAXKEHOTO,
OLIHUTU cepr KUTTEIAIBHOCTI Ta ColiaibHI 00CTaBHHHU, BHU3HA-
YUTH KPUMIHOTE€HHI (paKTOpU Ta piBEHb PU3NKY BUYMHEHHS MOBTOP-
HOT'0 KPHUMIHAJIBLHOTO MpaBoIopylieHHs. Ha BiIMiHY Bij cTaTUYHUX
¢akTopiB, iHpOpMALiT CTOCOBHO AWHAMIYHUX (HAKTOPIB PHIUKY
(po3ain II oriHkK pU3MKIB) MOXKe OyTH HE 3aBKIAM 00 €KTUBHOIO
Ta JJOCTOBIPHOIO Yepe3 HEIOCTaTHIM 4Yac Jyis MPOBEICHHS OI[IHKH,
BIJICYTHICTh BIINOBIiICH Ha 3alUTH, BiJIMOBY 3aCy/PKEHOI'0 HaJlaBaTH
iH(OpMAaIlilo Ta CHIBOpAIlOBAaTH 3 NpAI[iBHUKAMU YCTaHOBH BHKO-
HaHHSI TOKapaHb TOLIO.
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HapamipHa auckpenis mig 4ac 3acTOCYBaHHSI HASIBHOTO MOPSAKY
YMOBHO-JIOCTPOKOBOT'O 3BUTbHEHHSI HEOTHOPA30BO CTaBajia MpeaMe-
TOM HAayKOBOI KPUTHKH. 32 YMHHUM 3aKOHOJABCTBOM IIiJICTABOIO
TAKOTO 3BUILHEHHS € BCTAHOBJCHHS (aKTy «BHIIPABICHHS» 3acCy-
mkeHoro. [Ipore kaTeropis BUNPABICHHs € BEIUKOK MIpOIO OIiHO-
YHOI0, OCOOJIMBO 3BakKarouM Ha i po3MuTe BU3HadeHHS y Kpuwmi-
HAJTBHO-BUKOHABYOMY KOJIEKCi YKpaiHM SIK TpoLecy MO3UTHBHHX
3MiH B 0COOHMCTOCTI 3acymkeHoro. Ha mpakTumi 1ie npu3BOAUTH HE
TUIBKYU JIO CYMHIBHUX 3 OTJISIy Ha OE3MEKy CYCIiIbCTBA JOCTPOKO-
BUX 3BUIbHEHD, a 1 10 KOPYIIIi Ta iHIINX 3JI0BXXUBaHb 3 OOKY aaMi-
HicTpauiil neHiTeHIiapHuX ycTaHoB [7, c. 158].

Huni cTyninbs BunpaBiieHHS 3aCy/PKEHHX BH3HAUYAIOTh 3 ypaxy-
BaHHSIM OIIHKA PH3HKIB BUYMHEHHS TOBTOPHOTO KPHUMiHAIBHOTO
MPaBOMOPYIIEHHSI Ta CTaHy peamizallii iHAWBIAyalbHOI MpOorpamu
COI1aJTbHO-BUXOBHOI po0OTH 13 3acymxeHuM [4]. OqHaK OIliHKa pH-
3MKIB TOKHM 10 HE TependaveHa 3aKOHOAABUMMH HOPMAaMH SK
000B’sI3K0Ba /sl BpaxyBaHHS CyJOM IIijl 4yac po3IIsy MaTepialliB
010 YMOBHO-ZI0CTPOKOBOT'O 3BUILHECHHSI.

[Ticns po3noainy 3acyKeHOro J0 BiJUIUICHHS 3allOBHIOIOTh iH-
Il PO3JILUIH OI[IHKA PU3UKIB HAYAJILHUKOM BIJUIUICHHS COI[iaJIbHO-
ricuxonoriyHoi cinyxou. Poznmin Il «/lunamiuni dakTopu» ckiana-
€ThCS 3 TAPO3LTIB: JKHUTJIO; OCBITa; po0OTa; MarepiajibHE CTaHO-
BHIIIE; MUCIICHHSI, eMOIii Ta MOBEiHKA; BXKUBAHHS aJIKOTOJIIO; BXKH-
BaHHS HApKOTUYHUX 3aco0iB, TCHXOTPONHUX PEUYOBHH abo ix
aHaJIOTiB; CTOCYHKH y CYCHUIbCTBI; CTOCYHKH 3 PiIIHUMH Ta OJIH3b-
KUMH (POAMHOIO); CTABJICHHS 10 MPAaBONOPYIICHHS, XapaKTepUCTH-
Ka TIiJ1 Yac OI[iHIOBaJIbHOIO MepioAy BijIOyBaHHS MOKapaHHS; TOTOB-
HICTH 10 3MiH. JIuHamiuHi (pakTOpH OLIHKK PU3UKY MArOTh OLTBII
nudepeHiiioBaHi BU3HAYEHHS Ta MOXJIMBICT, OOpaHHS Pi3HOT OIi-
HKH y Oanax, mo oOyMOBIIEHO HEOOXiTHICTIO TIMOMIOTrO aHami3y
KOXKHOTO 3 1ux (haktopiB. Takuii aHami3 1 OIIHKA J0O3BOJISIOTH BH-
3HAYUTH, YH € JAWHAMIYHHHA (PaKTop KPUMIHOTEHHOIO MOTpedoro
(um BrIMBa€e/Ma€e 3B’SI30K 3 PH3MKOM BWHHKHEHHS MPOTHUIPaBHOI
MTOBEJIIHKH ).

Otxe, pakTopu, sIKi MalOTh CepelHiil Ta BUCOKHI PiBEHb PU3H-
Ky, Ha3UBAaIOTh KPUMIHOIEHHUMH TIOTpe0aMu — 1€ Ti 1HIUBiAyaIbHI
XapaKTePUCTUKU W OOCTaBUHH B JKUTTI 3aCY/KEHOTO, SIKi MOXYTb
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MiIBUIYBaTH WMOBIPHICTh BUMHEHHSI HUM MPOTHIpaBHUX 1iil. [Ipo-
Te IX MOYKHa 3MIHHUTH, TJIAHYIOYH COL[iaJIbHO-BUXOBHI Ta MCHXOJIOTi-
YHI 3aX0IH i3 3acy/keHUMH. Came 3aCTOCYBaHHS OL[IHKH PH3HKIB
3a0e3nedye quQepeHIiioBaHnii MiAXiJ i MOXKIIMBICTh YXBaJIIOBaTH
OOTpyHTOBaHI pillIeHHs MIOAO0 ePEKTHBHOrO MIaHyBaHHS TaKol po-
00TH 13 3aCYPKEHIMH.

Hudposizaiis neHiTeHNiapHOi cCUCTeMH Nepeadadae HaNOBHEH-
Hs1 €auHoro peectpy (miacuctema «KACAHJIPA») 3acymxkeHnx
Ta 0ci0, y3iITUX MiJ BapTy, NpaliBHUKAMH BiJJILTIB COILialbHO-
BHUXOBHOI Ta IMCUXOJIOTTYHOI pOOOTH YCTaHOB BUKOHAHHS MOKapaHb,
sIKa, BHUKOPUCTOBYIOUH QJITOPUTMH aBTOMAaTH30BaHUX BHCHOBKIB,
BH3HAYaTHUME PIBEHb PU3UKIB BUYMHEHHS TTOBTOPHOIO KPUMiHAIBHO-
r'0 MPaBOIOPYIICHHS (HU3bKUMN, CEPEeIHIN, BUCOKUH, TyKEe BUCOKHUH)
Ha MIJICTaBl aJrOpUTMy MiJIpaXyHKy OalliB Ta BiJOBITHOCTI PiBHS
OaJliB BCTAHOBJICHUM PIBHSAM PH3HUKIB. [IpOrHo3 mMoBTOPHOro MpaBo-
MOPYIIEHHSI TPYHTYETHCS Ha BUKOPUCTAHHI MAIIMHHOTO HaBYAHHS
Ta aJrOPUTMIB aBTOMAaTH30BAHWX BHCHOBKIB, 5IKi 0a3yHOThCS Ha pe-
3yjabTaTaX OOpPOOKHM BEIMKHX CTPYKTYPOBAaHHMX MACHBIB JaHHUX
PO ICTOPII0  TIPABOMOPYILIEHh OCOOM, HASBHICTh JKUTIIA, OCBITY
Ta podOTy, MaTepialbHE CTAHOBUIIE, MUCJICHHS, €MOIIil Ta IMOBEIIHKY,
BXKMBAHHSI JIKOrOJIFO Ta HAPKOTHKIB, HA XapaKTEPUCTHUKY ITiJ] 4ac Olli-
HIOBAHOT'O TTEpPio/ly BiIOYyBaHHS MTOKAapaHHS Ta iHIII ACTIEKTH.

[Tig yac MPOXO/PKEHHS HABYaHHS HAYaJIBHUKIB BUIIUICHL 0YI10
MPOBENICHO OMHUTYBAaHHS MIOAO MPAKTUYHOTO 3aCTOCYBAHHS OI[IHKH
PHU3UKIB B YCTaHOBaX BUKOHAHHs MOKapaHb. [lepeBaskHa OiTBIIICTS
ONMTAHUX 3a3HAYMJIM, 1[0 HA SKICTh 3alIOBHCHHS OI[IHKW PHU3HKIB
BILJIMBAIOTH!

— KUIBKICTh 3aCy/DKCHUX Y BIJJIUJICHHI,
— MOpAJTbHO-TICHXOJIOT 1YHMI KITIMAT Ta CIIPSIMOBAHICT 3aCy/PKEHHX;

— MOKJIaJeHHs BUKOHAHHS OOOB’S3KIB HAa HAYaJIbHUKIB BIIIi-
JIEHb, [0 HE€ MOB’A3aHl 3 OISUIBHICTIO BiAAUIEHb COLIaIBLHO-
MICUXOJIOTTYHOI CITyKO0u;

— IUTMHHICT KaJPIiB Ta HEIOCTATHIN piBeHb 0013HAHOCTI mparfi-
BHHKIB 111010 ITPOBE/ICHHS OIIHKH;

— TeXHIYHI MOXKJIMBOCTI,

— HOPMATUBHO-TIPABOBE PETYJIIOBaHHS.
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[Iporarom mpoBeneHHs AWCKYpPCY BH3HAYEHO, IO Ha SKICTh
300py, aHai3y ¥ y3arajibHEHHs iH(pOpMAaIlil BILTMBAIOTh OCOOUCTICHI
SIKOCTI Ta PUCU HAYAJIbHUKIB BiJyiJieHb. HeraTMBHO BILIMBAIOTH:
CTEpPEOTUITHE CIIPHUHHATTS Ta BY3bKE MHCJICHHS, HEyBaXKHICTb, 0e3-
Bi/IMOBiIaJIbHICT, HEAOBIpa, OaiimyxicTe Ta iH. Ha pesynbpraTus-
HICTb AiSUTBHOCTI TIO3UTHBHO BIUTMBAE HASBHICTH y TPAIliBHUKIB Ta-
KAX  TICHUXOCONIaJlbHUX  KOMIETEHTHOCTEH, AK  KpUTHYHE
Ta QHATITUYHE MUCJICHHS, AaKTHUBHICTh, p0OOTa B KOMaH/, BMIHHS
CHUIKYBAaTUCS Ta MPOBOAMWTH IHTEPB’IOBAHHS, 3JIATHICTH JIO yXBa-
JIEHHS1 PIIeHb Ta PO3B’sI3aHHs MPOoOJIeM, caMOpEeryJIsllis, cTpeco-
CTiliKicThb, emmartisi Tomo. KirouoBuMu y mpodeciifHiid AisIbHOCTI
HaYaJIbHUKIB BIUIUICHb COLIAIbHO-TICMXOJOTIYHOI CIIY)XKOHU € MOTH-
Ballisl Ta YCBIOMJICHHS! BAXKIIUBOCTI W Pe3ylbTATUBHOCTI BUKOPHUC-
TaHHSI OLIIHKU PU3HKIB.

BucHoBku. 3acTocyBaHHS OL[IHKH PH3UKIB CIPUSTHME eeKTH-
BHIli poOOTI MEepCoHAITY 13 3aCyIKEHUMH, 3MCHIIICHHIO PU3UKIB BUH-
HEHHS MOBTOPHUX KPUMIHAJIBHUX MPABONOPYLIEHB, 110 MO3UTUBHO
BIUIMHE Ha 3aXHCT 1 Oe3MeKy cycmiibcTBa. TakKMM YMHOM, OIliHKa
PU3UKIB € IHCTPYMEHTOM TMiJBUINCHHS €(PEKTHUBHOCTI TONITHKH
JiepKaBU B TEHITeHIiapHii chepi.

OnHak NOTPIOHO MaM’STaTH, 10 KOYKHA OI[IHKA PH3UKIB MOB’sI3aHa
3 KOIITKOIO pOOOTOI0 HaYa IbHUKIB Bi/IIEHh YCTAHOB BUKOHAHHS TTOKa-
paHb Ta iHIIOro mepcoHany JlepkaBHOI KpUMiHAILHO-BUKOHABYOI CITy-
*OU, 3aTy4EHOro JI0 ITPOBEICHHS TAKOI OIIHKH (TICHXOJIOTY, HAuaJIbHH-
KA JUIBHUI, KapaHTUHY 1 pO3MOALTY, OINEpaTWBHI MPaI[iBHUKH,
IHCIICKTOPH 3 MiZIFOTOBKH JIO 3BUIBHEHHSI TOIIIO).

o ocobnmBOCTEll BUKOPWUCTAHHS OIIHKM PU3WKIB BUWHEHHS
MOBTOPHOTO ~ KPUMIHAJIBHOTO  TPABOMOPYILIEHHSI  3aCyIKEHUMH
710 T030aBIIEHHS BOJIi B YCTAHOBaX BUKOHAHHS MOKapaHb HAJISKATh:

— CHOpUHHATTS W MiATPUMAHHS OLIHKK PH3HMKIB NEPCOHAIOM
Ta 3aCyIKCHUMU;

— KOMITETEHTHICTh NepcoHaty (BiAMOBINAIBHICTD 1 aKTHBHICTb,
YMIiHHSI BCTaHOBIIOBATH KOHTAKT Ta JOBIPJIMBI B3a€EMUHH, BMIiHHS
MpaIoBaTH 3 BEIMKUMHU 00csAraMu iHQopMalii, po3BUTOK IMi3Ha-
BaJIbHUX MPOIIECiB, TAHM-MEHEPKMEHTY 3a HAABHOCTI Oe3Jiuil 1HIINX
000B’S13KiB);
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— HasIBHICTh BIJIIOBIIHUX TEXHIYHHMX 3aCO0IB 1 Yacy JUIsl OIIIHKH
PH3UKIB;

— OIIIHKA OHOBIIIOETHCS 1 MEPErsIa€ThCsl MPOTATOM YChOTO Tie-
piony BiIOyBaHHS MOKapaHHS;

— HeOOXIAHICTh Y MU epeHIiiOBaHNX BTPYUaAHHSIX;

— 3a0e3neueHHs e)eKTUBHOI MDKBIIOMY0i KOMYHIKalIIii.

[IpoanamnizyBaBIIM JiesKi aceKTH MPAKTUYHOIO 3aCTOCYBaHHS
OL[IHKM PHU3UKIB BUMHEHHS MOBTOPHUX KPUMIHAJBHHUX IMPAaBOMOPY-
IIEHb 3aCyJDKCHHX JI0 M030aBJICHHS BOJI, MOXXEMO CTBEpIKYBATH,
L0 3aIPOBAPKEHHS 11 B YCTAHOBAaX BUKOHAHHS ITOKapaHb € BaXKIIU-
BHMM KPOKOM Ha IUISIXY CTBOPEHHS Cy4acHOI MEeHITeHIiapHol cucTe-
Mu Ykpainu. OliHKa PU3MKIB 3aCy/DKCHMX MAa€ CTaTd OCHOBOKO [ii-
SUTHOCTI TIPAIliBHUKIB BIUIUTIB COLIAJIbHO-BUXOBHOI Ta TICHXOJIOTIYHOT
po0OTH, IO CIPUSTHME 3a0€3MEUCHHIO OC3MEPEPBHOCTI Y 3/IHCHEHHI 3a-
XOZiB e(heKTUBHOTO BILUIMBY Ha 3aCY/DKECHHX, iX BUIIPABJICHHIO, 8 TAKOX €
BaKJIMBUM IHCTPYMEHTOM ITi]] Yac BUPIILICHHSI TIMTAHHSI II0JI0 MOKIIMBOC-
Ti YMOBHO-JJOCTPOKOBOT'O 3BLTHEHHS.

OnHak 3aCTOCYBaHHS OLIHKH PU3WKIB BUKINKA€E HU3KY MMUTAHb:

— TiABUIIEHHS piBHS MpogeciifHOT KOMIETEHTHOCTI TIepCOHATY
BIUIUTY COIliaIbHO-BUXOBHOI Ta TICHXOJIOTIYHOI poOoTH (1moTpeda B
MOCTITHOMY OHOBJICHH1 3HaHb);

— 3MEHIIEHHS I10CaJOBUX OOOB’S3KIB HA4YaJIbHUKIB BiAUIEHD
COILiaJIbHO-TICUXOJIOTYHOT CITYKOH;

— 3MEHIIEHHS KUTBKOCTI 3aCy/DKEHUX Y BAIITICHHSX;

— mkepena iHdopmamii (IOCTOBIpHICTh, HAIMHICTD, Cylepey-
JIMBICTH, 3aJIEKHICTD BiJl MPOQeciiHOro Mpoliecy yXBaJeHHs pillleHb
HavyaJIbHUKaMHU BUIUICHB COIIAJIbHO-TICUXOJIOTTUHOT CITy’)k0u ycTa-
HOB BUKOHAHHSI IOKapaHb);

— MEepiOJUYHICTh MPOBEJEHHS Ta MOHITOPUHT OLIIHKU PU3HKIB;

— 3aKOHOJIaBYE€ BPETYJIIOBaHHS BaXKJIIMBOCTI OI[IHKH pPH3UKIB
MiJ yaC BUPINICHHS [HTAaHHS 1100 MOXIHUBOCTI  YMOBHO-
JIOCTPOKOBOI'O 3BUILHEHHSI.

3a3HayeHi HENONIKM 3HIKYIOTh €(QEeKTHBHICTh 3aCTOCYBaHHS
BOr0 IHCTPYMEHTY W BHMararoTh HOPMATHBHOI Ta 3aKOHOJAaBUOl
periaMenTallii 3 MEeTOr HOro BIIOCKOHAJICHHS.
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PRACTICE OF USING THE ASSESSMENT OF THE
RISK OF COMMITTING A REPEATED CRIMINAL
OFFENSE BY CONVICTS SENTENCED
TO IMPRISONMENT

Assessing the risks of committing a repeated criminal offense is the process
and result of analyzing the impact of risk factors on the probability of the criminal
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behavior of the convict, its possible consequences, determination of criminogenic
needs and measures in order to minimize them.

During 2021, according to the information of the State Criminal and Executive
Service of Ukraine, 53 750 assessments of the risk of committing a repeated
criminal offense by those sentenced to imprisonment were entered into the
"CASANDRA" subsystem: the first — 34 681, the intermediate — 15 527, and the
final — 3 543.

During the period from 2021 till 2022, 340 heads of social and psychological
service departments of social, educational and psychological service departments
of penal institutions and pretrial detention centers were trained in the Territorially
Separated Department "Bila Tserkva Branch of the Academy of the State
Penitentiary Service".

The results of the survey during the training of heads of departments on the
practical application of risk assessment in penal institutions and the comparative
analysis of the tool allow us to single out certain aspects of the application of risk
assessment and identify gaps in the legislation. The experience of practical use
of the new tool is at an initial stage, so there are many questions and points about
filling out the risk assessment.

This article defines the specifics of the use and application of the risk
assessment of repeated criminal offenses by those sentenced to imprisonment
(hereinafter referred to as risk assessment) by employees of the departments
of social, educational and psychological work with convicts in penal institutions.
The legislation regulating the issue of risk assessment has been studied.

Key words: assessment of the risk of committing repeated criminal offenses,
criminogenic needs, static visk factors, dynamic risk factors.
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METOJI0JIOT' TSI JOCJALIKEHHSI OCOBJIMBOCTEM
CTAHOBJIEHHA TA PO3BUTKY IHCTUTYTY
IOBEHAJIBHOI ITPOBAIIIL B YKPATHI

Y cmammi asmop poszenioae memooonozcito 0ocniodceHHs ocobaugocmert
CMAHOBNIEHHSI MA PO3GUMK) THCIUMYNY 108eHAIbHOI npobayii 6 Ykpaini. 3 mouku
30py OlaneKmuuHo20 mMamepianiamy, 8eHATbHA NPodayis mae dymu 00CHONCEHA
6 Konmexcmi it 0le60CMI Ma C80EUACHOCHI 8 MENCAX HAAGHO20 PO3GUMKY U MEHMA-
Jaimemy YKpaiHCbK020 CYCHITbCMBA 3 HACMYNHUM NPOSHO3Y8AHHAM ii mpancop-
Mmayii'y uaci.

Knrouosi cnoea: memooonozis, HenoGHONIMHIL, 08EHAILHA IOCMUYIS, 106€HA-
JIbHA Npobayis, KPUMIiHAIbHe NPABONOPYUIEHHS, KPUMIHAIbHUL NPABONOPYULIHUK,
KPUMIHATIbHE 3AKOHOOABCME0, Penpecis.

[ocTranoBka mpodaemu. Ha choromni MeTonosorisi B Haykax
KPUMIHAJIBHO-TIPABOBOTO MKy Bifirpae BaXKJIUBY POJib, IO 00Y-
MOBJICHO TParHEHHSIM Y4E€HHX PO3pOOHTH YHiI(DIKOBAHHH «KapKacy
mi3HaHHS (EeHOMEHIB KpuMiHaibHOrO TpaBa. OcoOnmBoi akTyaib-
HOCTI 15l mpobjeMa HaOyBa€ B IOBEHaJbHOMY KOHTEKCTi. Kpumi-
HaJbHO TMPOTUIIPABHA AKTUBHICTH HEMOBHOJITHIX OCI0 OCTaHHIMH
POKaMH 3alIMIIAETHCS HA BUCOKOMY DiBHi, IO jAecTalimizye HU3KY
Jiep’)KaBHUX 1HCTUTYTIB Ta HEraTUBHO BiIOMBa€ThCA Ha )KHUTTI yKpa-
fHCchKOrO cycminibeTBa. Lle cBiquuTh Mpo HEOOXIMHICTH HOBUX ITiJI-
XOIB JI0 poOOTH 3 MiJUTITKAMH, SKi MalOTh KPUMIHAIBHO MTPOTHIIPA-
BHUI JIOCBiZ. Y [bOMY KOHTEKCTI BCe OUIBIIOI aKTyaJlbHOCTI
Ha0yBae IHCTUTYT IpoOallii, IKU JI0CI € He IO KIHIS JTOCTIIKEHIM,
y 3B’A3KYy 3 UM NOTpeOye HOBHX JOKTPUHAIBLHHX Po3pobok. Bpa-
XOBYIOYHM BCE BUIICBKa3aHE, BBAXAEMO 3a JOLUIbHE 3YNMUHUTHUCH
OiIbII IeTadbHO HAa METOHOJIOri JOCTIMKEHHS OCOOIMBOCTEH CTa-
HOBJICHHS i pO3BHUTKY iIHCTHTYTY IOBEHAIILHOI po0arii B YKpaiHi.

AHani3 ocraHHix AociaimkeHb i myOaikauiii. Teoperuuynoro
0a3010 HAIMCAHHS CTATTI CTAJIM Mpalli TaKUX BITYU3HSHUX YUCHUX:
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B. l'ominu, 1. Topbaua, €. I'punenko, JI. 3amopcrkoi, I. 3Bepera,
I. Ko3uu, O. KyunHchkoi, A. MakCUMUyK Ta iH.

Mera cratTi nosisirae B aHaji3i iCHyIO4YHX i11eit 1 popMysIroBaH-
Hi HOBUX METOJIOJIOTIYHUX ITIIXO/IB CTAHOBJICHHS Ta PO3BUTKY iH-
CTUTYTY IOBEHAJILHOI mpobarii B YKpaiHi.

Buknax ocnoBHOro marepiaiy. «3 OrjsiLy Ha CTaTyc METOJ0-
JIOTiT SIK si7jpa Teopil Mmi3HaHHS, caMe OCTAHHIO BapTO BBAXKATH «Mi-
pPHIIOM» ICTHHHOCTI pe3yJbTaTiB 1 BHCHOBKIB HayKOBOTO JIOCIi-
JokeHHs. Merogonorist (Big rpei. methodos — crocid, meron i logos
— HayKa, 3HAHHS) — II€ BUSHHS [P0 MPaBUJIa MUCIIEHHS i Y9ac TBO-
PCHHSI HayKH, TTPOBEICHHS HAYKOBUX JOCIIDKEeHb. Y (inocodcehbkiii
JiTepaTypi METOJONOTiI0 BU3HAYAIOTH SIK (pitocodchbKe BUEHHS PO
comiaibHO BepuQikoBaHi (TOOTO MepeBipeHi) MPUHIUIHA, HOPMHU H
METO/IM HAYKOBO-TII3HABAJILHOI MisSUTLHOCTI, PO (OPMH, CTPYKTYPY
Ta (yHKOii HaykoBoro mizHaHHM [1, c. 322]. «MeTogonorito Tiy-
MayvaTh 1 SIK CUCTEMY BUXIJHHX TEOPETHYHUX 3HaHb, sIKi BioOpa-
KArOTh Hai3arajipHINI 3aKOHOMIPHOCTI 00’€KTHBHOTO CBiTy Ta €
3ac000M, 3HAPSAIIAM, IHCTPYMEHTOM, KEPIBHUM MPUHIIMIIOM ITijl 4ac
BUKOHAHHS 3aBJlaHb, IO MOCTAIOTh y TEOPETHYHIM 1 MpakTHYHIH
JisutbHOCTI» [2, ¢. 77]. «MeTo0MoriuHi 3HaHHS CTAHOBJISITH BIJIOMY
YacTUHY HAyKOBOI Teopii i MOB’s3aHi 3 y3araibHEHHAM 3aKOHOMIp-
HOCTEW TEeBHOI AisTILHOCTI Ha TEOPETUYHOMY piBHi. YueHi, siKi Joc-
JIJDKYBAJIU 1[I0 TEMATUKY, HE JIUIIUTH €JJMHOT JYMKHU 11010 e iHiiii
MOHATTS «paBa moauHn». Ha mymky I1. M. PaGinoBu4a, ocHOBO-
TTOJIOXKHI TTpaBa JIFJWHU — 1I€ TIEBHI MOXJIMBOCTI JIFOJIMHU, HEOOXi1-
Hi JIIsI 3aJI0BOJIEHHSI TOTPeO 11 iCHyBaHHS Ta PO3BUTKY B KOHKPETHO-
ICTOpUYHUX YMOBaX, SIKi 00’€KTHBHO 3yMOBJIEHI IOCATHYTHM piB-
HEM CyCIiTbcTBa i 3abe3mneueHi oOOB’sA3KaMM IHIIMX CyO’€KTiB»
[3, c. 18]. «Y KOHTEKCTi pO3riIsiLy TOMOBHOT O3HAKU peatti3amii mpas
HEMOBHOMITHIX — CTBOPEHHS CIPHATIMBHX YMOB — y4YeHi 3a3Haya-
10T, IO CTIPHUSITINBI YMOBH B IOPUAWYHIN JTiTEpaTypi AicTanu Ha3By
«rapaHTii», AKi € CKJIAJI0OBOI0 MEXaHi3My 3a0e3IeueHHs 1paB i CBO-
0ox MronuHK. YHiBepcalbHICTh IPaB 1 cCBOOO JIIOIUHY BU3HAYAE TY
00CTaBUHY, 110 BOHU € MPEAMETOM JOCIIPKEHHS BCIX rany3ei cyc-
MiTBCTBO3HABCTBA Ta HHU3KH IMPAaBOBMX HAayK. 3 YIOCKOHAIECHHSIM
CHCTEMH MpaB i CBOOOJ JIIOJMHU CYCIITLCTBO MOB’A3Y€ BUPILICHHS
HarajbHUX BHYTPIIIHIX Ta MDKHApOTHUX MHUTaHb. ISl FOPUANIHUX
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HayK «TapaHTii MpaB JIIOJUHM» Ta TXHI CKJIaJIOBI € OJHMMH 3 Hai-
OUTBIII 3HAYYIIMX KATEropii, sKi MOCIal0Th BaXJIMBE MICIE B MPEJ-
MeTax OUTBIIOCTI IOPUINYHUX HAYKOBHX AWMCHUILTIHY [4, c. 4]. Ilix
Yac BHBYEHHS OCOONMBOCTEH CTaHOBJIEHHS Ta PO3BUTKY iHCTUTYTY
IOBEHAJIBHOI po0aitii B YKpaiHi o0num i3 npogionux memooie 0oc-
JHOJCEHHSI € AHMPONONO2IUHUL Memo0, SIKUA HaJae MOXKIHUBICTh
BCTAaHOBUTH MPHUHIMIN BUIIE3a3HAYEHOTO IHCTUTYTY, a TAKOXK 3Mic-
TOBHI CKJIaJIOBI MIXXKHAPOJHUX Ta €BPONEHCHKUX CTaHAAPTIB Biampa-
BJICHHSI MTPABOCY/ISI CTOCOBHO HEMOBHOJIITHIX 0Ci0. AHTPOITOJIOTIY-
HUW METOJ HaJa€ MOXJIMBICTh BCTAHOBHMTU I[IHHICTH IHCTHTYTY
npo0arii Kpi3b OIIHOYHY MPU3MY CYTHOCTI OCOOMCTOCTI HEITOBHOJI-
THBOI 0COOH.

AKTyaJIbHUM TaKOX € iCIOPUKO-NPA8o6ULl Memoo, KUl 103BO-
Jsi€ TpoaHalli3yBaTH PO3BUTOK IHCTUTYTY IOBEHAJIbHOI mpobarii
3 ypaxyBaHHSIM TEpeayMOB, SIKi CIPUSUIM HOro cTaHOBJIeHHIO. Bpa-
XOBYIOUH T€, IO BKa3aHUI IHCTUTYT Ma€ BIIHOCHO HETPHUBAJy iCTO-
pifo, BasKJIMBUM aCIIEKTOM BHBUCHHS € CITIBBITHOLIEHHS HOTO 3 aHa-
JIOTITYHMMU MPaBOBUMH (PEHOMEHAMH Ha Pi3HUX ICTOPUYHUX €Tamax
3 METOI BCTaHOBJIEHHS HACTYIIHOCTI B HAaI[lOHAJBHOMY IIpaBi.
3a donomozoio cmpykmypHO-@yHKYIOHATLHO2O Memody, KA Ma-
I0Th 3aCTOCOBYBATH TICISl iCTOPHUKO-TIPABOBOTO, € MOXIIUBICTh
OKPECIIUTH TEPCHEeKTUBHA PO3BUTKY HAIIOHAJIBHOTO FOBEHAIBHOTO
3aKOHOJIAaBCTBA B3arajli Ta IHCTUTYTY HOBEHAJIBHOI mpodarlii 30Kkpe-
Ma. BpaxoByrouu BiICYTHICTh MEBHOI CTaOITBHOCTI B 3aKOHOJIABYO-
My OadeHHI OCOOJIMBOCTEW BiIIpaBleHHS MPABOCYS CTOCOBHO
HEMOBHOIITHIX 0¢10, TaAKHI MiAX1H J03BOJISIE BU3HAYUTH IIUISIXH, IO
CHPUATUMYThH 3MIITHEHHIO IOBEHAIBHOI 11eoorii. Y miit camiid cuc-
Temi Mae OyTH 3aCTOCOBAaHMH 1 KoMnapamugicmcvKuil memoo,
3a JIONOMOTOI0  SIKOTO € MOXKJIMBICTh JOCTITUTH MIKHAPOIHUH
Ta 3apyODKHUN JTOCBIM B3a€EMOJIT 3 HEIMOBHOJIITHIMU KpUMIiHAIBHU-
MU MIPaBONOpPYIIHUKaMH. BkazaHe Ha1acTh MOXKITUBICTh BHOKPEMHU-
TH TIO3UTUBHI PUCH Ta aKTyaslbHI CTaHIAPTH BiIIpPaBICHHS MPaBo-
CyAJs, TiMHI Ajsl iHTerpanii B HalliOHANBbHY KPUMiHAIBHO-IIPABOBY
Ta KPUMiHAJIFHO-BUKOHABYY MPAKTHKY. AKTyaJlbHUMH TaKOX € Me-
TOI MOOeniosanHs B KOMILIEKCI 13 coyionociunumu memooamu, SKi
HAJal0Th MOXIJIUBICTh CHCTEMAaTH3YBaTH CTaTUCTUYHY iH(opmarliro
Npo CTaH IOBEHAJbHOI KPHMIHAIGHO TNPOTHUIPABHOI isUTBHOCTI,
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MPOCTEKUTH B3a€MO3B’SI30K MIXK 3aCTOCOBYBAaHMMH 3acO0aMU KpH-
MiHaJILHO-TIPABOBOI'0 BIUIMBY W HACTYMHOi MOBTOPHOI MPOTUIPAB-
HOi aKTHBHOCTI, 8 TaKOXX PO3pOOUTH MPOIMO3MIIi 1100 BIOCKOHA-
JIEHHSI KPUMIHAJIBHOTO 3aKOHOJABCTBA B YACTHHI 3aCTOCYBaHHS
JI0 HEMTOBHOJIITHIX KPUMIHAIIBHO-TIPABOBOT'O BILIUBY.

BapTto 3BepHyTH yBary Ha Te, 0 BKa3aHi METOJU JOCTIKCHHS
IOBEHAJILHOI Tpo0allii MOBUHHI 0a3yBaTUCA HA OidleKMUYHOMY Hi0-
X00i, SIKU! Ma€ OyTH pernpe3eHTOBAHMIA Yepe3 palioHali3M JIOCHTijI-
HUKa, HOro BMiHHS IPOBOAUTH Mapajeni MK Pi3HUMH TOYKaMH 30-
py Ha oavH (EHOMEH Ta BHOKPEMIIOBATH <GIAPO», IO HAAACTh
MOJKJIMBICTh BCTAHOBHTHU YHIBEPCAIBHICTh JIOCIIDKYBAHOTO SBHUIIA
Ta 0ro aBTEHTUYHICTh. 3 TOUKHU 30py AialeKTHYHOrO MaTepianizmy,
IOBEHAJIbHA TIPo0allis Mae OyTH JOCIIPKeHA B KOHTEKCTI ii JII€BOCTI
Ta CBOEYACHOCTI B ME@XKaX HAsIBHOI'O PO3BUTKY H MEHTAITETy yKpa-
THCBKOTO CYCHUIBCTBA 3 HACTYIHHUM IIPOTHO3YBaHHM ii TpaHcdop-
Marii y yaci.

«B 3aranpHOMY pO3yMiHHI KIIOYOBMH MOMEHT IOBEHAJIBbHOI
npo0aiii — pecoriaizalis i BUIPABICHHS 3aCyIXKSHUX HEIIOBHOJI-
THIX, KOTPi BiIOYBaIOThCA B rpoMai, Oe3 i30Jis1ii BiJl CyCcHijbCTBa,
BIZIpUBY BiI ciM’i, CIIJIKyBaHHS 3 OJHOJIITKAMH, IIO 3amodirae 3a-
BJIAHHIO IIIKOJU TICUXOEMOLIIHHOMY CTaHy 0cOOM Ta HE TPU3BOIUTH
1o nedopmariii cBiOMOCTI # iIHHOCTEH. 3aBAsKKM TyMaHi3allii mij-
X071y J10 TTOKapaHHsI HEMOBHOMITHIX 0ci0 depe3 3acTocyBaHHS iHCTH-
TyTy Tpofarii MoXHa BUOKPEMHTH HU3KY CYTTEBHX 3MiH: 1) 3ais-
HICTb HENOBHOJNITHIX Yy pI3HUX BHJaX CYCHUIBHO KOPHCHOI
JISTIBHOCTI, [0 TMPHILEIUTIOE MO3UTUBHE CTABIICHHS 10 BUKOHAHHS
CBOiX OOOB’sI3KiB 1 (pOpMy€ MOYYTTS BiAMOBIJAILHOCTI 3a CKOEHI
BUMHKH; 2) BUBUECHHS HOBUX (DOPM COIialibHOI B3aeMoJii; 3) po3Bu-
TOK COLIATbHO KOPUCHHX 3aXOIUICHb; 4) 3aCBOEHHSI MPUIIHCIB MO-
pIBHUX 1 TMPaBOBUX HOPM SIK BIIACHUX JKUTTEBHX YCTaHOBOK;
5) ICUXOKOPEKIIig Yepe3 TPEHIHTOBI MPOorpam, M0 3aKJIaJa€e OCHO-
BH 3HaHb, YMiHb, HABUYOK 1 HACTAHOB, HEOOXIJHI I 3MIHH PU3H-
KOBaHOI MOBEAIHKU. B yMOBax ChOro/ieHHS YKpaiHChKE CYCITUTLCTBO
3ITOBXHYJIOCS 3 MOTPe0oI0 Y GOpMyBaHHI HOBOI CHCTEMH KpUMi-
HaJIBHOI IOCTHIIT CTOCOBHO HEIIOBHOITHIX, 1[0 BIAIIOBIZA€ MDKHA-
pomHuM ctanaapTaM. OJHIEIO 3 KJIFOUOBHMX JIAHOK Y I CHCTEMI €
iHcTUTYT TpoOamii. [Ipobarist sk HOBHI IHCTPYMEHT y MEXaHi3Mi
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3armo0iraHHsl 3JIOYMHHOCTI CepeJ] HEMOBHONITHIX JOBOJHMTH CBOIO
e(peKTUBHICTS 1 € IJIKOM BUITPaBIaHOI0. [ 00BHA ifies — He MmoKapa-
TH, a JIOTIOMOI'TH B pealimitaiii i pecomianizaliii HEMOBHOIITHLOTO
— BUCBITIIIOETBCSL Yepe3 3aCTOCYBAHHS CHUCTEMH allbTePHATHBHHX
BHJIIB TOKapaHb y KOMOIHAIil 3 HarJAJOBUMHU Ta COIiaJIbHO-
BUXOBHMMH 3axojamMu. OTxe, I0OBeHaJIbHa MPOoOAIlisi € TIEK JIEBOIO
CHCTEMOIO HarlSA0BHX, COLiaIbHUX, BUXOBHHUX 1 MPOQLIaKTHIHUX
3aXO[IiB, 5K Ja€ 3MOTY 3AIMCHIOBaTH €()EKTUBHE 3aro0iraHHs 3J10-
YUHHOCTI HEMOBHOMITHIX» [5, ¢. 186]. ¥ 11bOMy KOHTEKCTI 0COOIH-
BOI yBaru 3acilyroBy€ THOCCOJIOTTYHUH MiAXiJ IO PO3YMIHHS CyTHO-
CTi iHCTUTYTY IOBeHaJbHOI mpobanii. CIpudHATTS 3aKOHOJABIEM
(hopM Ta MEX JIIOJCHKOT0 iCHYBaHHS, IOPUIUYHUX 1 COLIATBHUX T10-
TpeO TpoMajsiH KpaiHW Haja€e HOMYy MOXIIMBICTD HE TUIBKH 3HAXO-
JMTH CIOCOOM pearyBaHHs Ha OyAb-siKi MPOTHIMpPaBHI AiSHHS 0Ci0,
a ¥ 3amo0iratd iM, BUIPABISIOYM JIEBiaHTHI CXMUJIBHOCTI MPaBOIO-
pymnuka. [TiaIiTok 3a CBOEI CYTHICTIO — II€ 3aBXIU HE JO KiHIA
chopMoBaHa 0co0a, KOTpa HE Mae HeoOXimHOro HabOpy 3HaHb
Ta BMiHb, CKOPEIIbOBAHMX i3 3aBEpPIICHMM KOMILJIEKCOM MOpPaJbHO-
STUYHUX TONISAMIB Ha CBIT. CamMe TOMY, PO3IIISAJal04y FHOBEHAIbHY
MPO0AIlii0 KPi3b MPU3MY THOCEOJIOTIT, MH MOXEMO BiJITBOPUTH CHUM-
0103 YyTTEBOrO i paIlioOHAJIBHOTO, JOTPUMYIOUUCH TPUHIIUIY TyMa-
HI3My KPUMIHAJILHOTO 3aKOHOJABCTBA 1 pallioHami3My B po0oTi
3 KpUMIHAJIBHUM MPABOMOPYITHHKOM.

Oxpemoi yBaru B Mexax HaIIOro JAOCIiIKEHHS 3aCIyTOBY€E CHC-
TeMHUI miaxig. «CUCTeMHME TiAXix — L€ KaTteropis, 1o HE Mae
€IMHOTO BU3HAYEHHS, OCKUIBKH TPAaKTYETHCS HIMPOKO 1 HEOAHO-
3HAa4YHO. AHaJi3yl0Ul HAayKOBY JITEpaTypy, MOKHA 3HAMTH TakKi Ba-
piaHTH pO3yMiHHSI Ta OOIPYHTYBaHHS CHCTEMHOTO MiAXOAYy: iHTer-
pauis, CHHTE3 pO3TJILy Ppi3HUX CTOpiH sBUIIA abo 00’ekTa
(A. Xomn); agekBaTHUII 3aci0 HOCTIHKEHHS 1 po3po0IeHHS HE Oy/b-
SIKUX 00’€KTIB, IO JOBUILHO HA3MBAIOTHCS CHCTEMOIO, a JIMIIE Ta-
KuX, siKki € opraHiunuMm minmuMm (C. OnTHEp); MHUPOKI MOXKIUBOCTI
JUIsl OJiep KaHHS PI3SHOMaHITHUX TBEPIUKEHb Ta OL[IHOK, SKi mepeada-
YaroTh TOIIYK PI3HUX BapiaHTIB BUKOHAHHS TIEBHOI poOOTH 3 moja-
JIBIIMM BUOOpOM onTumayibHoro Bapianta (/. Bypuginsm). Cucre-
MHHUH MiOXig pO3yMIETbCA SK CYKYIHICTh INPEAMETIB 1 SBHUII
HABKOJIMIHBOTO CBITY, 32 SKOi BOHHM PO3MIISAIAIOTHCS K YaCTUHH
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a00 eJeMEHTH MEBHOTO ILTICHOTO YTBOPEHHs. 3a CHCTEMHOIO Mij-
XO/ly YaCTHHU a00 eIEMEHTH CHCTEMH PO3TIISJAIOThCS K OKPEMO,
TaK 1y B3aeMoJii Mixk co00r0, BHACIJOK YOTO BH3HAYAIOTHCS 0CO0-
JIMBOCTI CHCTEMHOTO SIBUIIIA, IO MOKYTh OyTH BiJICYTHI B OKpEMHUX
rioro enemeHTax. [IOHATTSI cUCTeMH, SIK 1 CHCTEMHOTrO Mmigxonay, ¢o-
pMyBaJoCs IOCTYIIOBO, B Mipy TOT'O, SIK HayKa i IpaKTHKa ONaHOBY-
BaJM Pi3HI TUIM, BUAM 1 GOpPMH LUTICHUX 00’€JHAHb MPEIMETIB
i syl Peamizalfiss cucTeMHOro MigXoay 3iHCHIOEThCS Y JABOX Ha-
npsiMax — Mi3HABaJbHOMY i KOHCTPYKTUBHOMY (BHKOPHCTOBYETHCS
M 4ac CTBOpeHHs cucteM)» [6, c. 39]. Y mexax Hamoro aoci-
JOKEHHSI CUCTEMHUU MiJIXi]] HEOOXITHO PO3YMITH K CYKYITHICTh B3a-
€MOY3TO/DKEHUX Ta B3a€EMO3AJICKHUX CIOCOOIB 1 3aC00IB Mi3HAHHS
KpUMIiHAJIBHO-IPaBOBUX (PEHOMEHIB Kpi3b MPH3MY palliOHAJILHOTO,
cTpykTypoBaHoro mucieHHs. Illo crocyeTbesi iHCTUTYTY IOBEHAIb-
HOT Tpo0airii, Ma€EMO 3a3HAYUTH, 110 WOr0 (YHKI[IOHYBaHHS B Me-
XKax KpUMIHAIBHO-IIPABOBOI Ta KPHUMiHAIBHO-BUKOHABYOI MOJIITHKH
JIepKaBy Tependavae CUCTEMaTHU3allii0 3HaHb 1 BMiHb YITOBHOBaXe-
HUX Cy0’€eKTiB, HEOOXIIHUX Ui peajizallil 3aBJaHb JIOCHIKYBaHO-
ro ¢enomeny. OkpeMy yBary 3aBXId Mae OyTH CIIpSIMOBAaHO Ha Te,
110 HEMOBHOMITHIM KpUMiHAJIBHUHN MPaBOMOPYIIHHUK YacCTillle 3a BCe
€ 3apYYHUKOM OOCTaBHH, B SKHX BiH ONMWHHUBCA. 3/1€01IbIIOTO TaKH-
MU 00CTaBUHAMU € BUXOBaHHS Y HEOJIATONOIYYHIN POJIMHI.
«HermoBHOMITHI 3 XapaKTepHUMH BHSBaMH JICBIaHTHOI TTOBE/IiH-
KM 3a3BHYail 3 HEOJIArOMONyYHHX, HEIMOBHUX CiMEH abo € colialib-
HUMH CHPOTaMHu. BUWHEHHS 3710YMHY MiJJTITKAaMH CBITUYUTH BXKE MPO
HEIOOTPUMAaHHS MOBHOI[IHHOTO BMXOBaHHS, TOMY Iepefada ix Mij
Hars] 0aThkiB a00 0ci0, sIKi iX 3aMIHIOIOTh, MTOTPIOHUI edeKT na-
BaTUMe JinIie 3pifaka. [Icuxika HemoBHOMITHROTO (POPMYEThCS TTOE-
TamHo. SIKII0 MOBHOMNITHS 0co0a CKOIOE MPaBOMOPYLICHHS, TO 3/1€-
OUIbIIOr0 B HeEl YITKO MPOCTEKYEThCI YMHCENT Ha BUYMHEHHS
3JI04MHY (IIPAaBOMOPYIICHHS), & HEMOBHOITHI YaCTO HaBiTh HE YCBi-
JIOMJTFOIOTh YCIX HACIIJIKIB CBOIX JIiSIHb Ta BUMHSIOTH iX IMITYJIbCHB-
HO, TiJ/Ial0Yrch HETaTHBHOMY BIUIMBY COLIajibHOI HeONIaromonyy-
HOCTI, sSKa BIUIMBA€ Ha HUX OuIbIe, HOK Ha cHOpPMOBaAHY OCOOY»
[7, c. 63—84]. «HenoBHOMITHI MalOTh yCBiJOMIIIOBATH BCIO TPOTEK-
III0 JIepXaBu J0 CBOET 0COOM 1 Ti BUCOKI CTaHJIAPTH 3aXUCTY IMPaB
JIWTHHH, SKi CTaBJIATH Tepe] HaMH KpaiHu €BpOIU A iMITJIeMeH-
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Tanii B Hamnd gepkaei. BogHodac mpakTHKa 3aCTOCYBaHHS ITOKa-
paHb y 3rajaHuX paHille KpaiHax 3acBildyye Te, 10 Ie SKICHHIA
BIUIMB Ha MPaBONOPYIIHUKA YCiX BaXKENiB Ta iHCTPYMEHTIB JAepikKa-
BU, Ha WOTO MEpEeBUXOBAHHA 1 MoJalble GOPMYBAHHS MPABOCITyX-
HSHOTO TpoMmaasHuHay [§8, c. 225]. Came Ha BKa3aHe CIPSIMOBAHO
OUIBIIICTh KPUMIHATBHO-MIPABOBUX 3aXO[IB Ta 3aCO0IB pearyBaHHS
Ha CcychnuibHO HeOesneuHi mistHHs. OJ/HIE 3 OCHOBHHX YMOB 3HU-
JKEHHSI KUTbKOCT1 KpUMIHAJIBHUX TPABOMOPYIICHL € CBOEYACHE pea-
T'YBaHHS Ha BUMHEHI JisiHHS Ta MpaBHJIbHa BUXOBHA poOOTa 3 KpH-
MiHaJIBHAM  TPaBONOPYIIHHKOM, 0CO0JINBO KOJIN HUM
€ HCMTOBHOMITHS JUTHHA. Y 3B’S3KYy 3 IIUM aKTyaJlbHOCTI HaOyBae
BHUBYEHHS iCTOPHYHOT0, MIXKHAPOAHOTO i 3apyOi>KHOTO JOCBiy iH-
CTUTYTY I0BEHAJILHOI Ipo0arii.

Y4eHi BKa3yrOTh, 110 «BXKIIUBUM JUIs 3a0€3MEUCHHS Pi3HOOIY-
HOCT1 JOCII/PKEHHSI € MOPIBHSUIBHO-IPAaBOBUM MiAXif, IO CIPSIMO-
BaHUIl He Ha JOCIHIKEHHS «OAHOro» o0’ekra abo Horo crany,
a OXOIUTIOE CIIOCOOM TIOPIBHSHHS, 31CTaBJICHHS, TIPOTUCTABIICHHS Ta
HII cmocoOm 3’sCyBaHHA 3arajibHOro, 0co0auBOro. [1opiBHAHHS SIK
HalmpocTimwid i yHiBepcalbHUN CIOCIO Mi3HAHHS 3aCTOCOBYETHCS
JUISL CIIBBITHOLICHHS! OJJHOTO SIBHINA 3 1HIIUM 3 METOI0 BHUSBIICHHS
noAiOHOCTI ¥ PO3XOPKEHb MK HUMHU B IIIJIOMY 200 OKpEeMHUX HOTo
BJIACTUBOCTEMN, 3a JOIIOMOIOI0 YOr'0 BUSBIIAIOTHCS SIKICHI 1 KUIBKICHI
XapaKTePUCTUKU MPEIMETIB, a TaKOXK KIacu(iKyeThCs, BIIOPSAKO-
BYEThCS ¥ OIIHIOETBCS iXHIN 3MicT» [9, ¢. 231]. «IIpoTe pizHOMaHI-
THi Bapialii MOpiBHSAHHS Jal0Th MOXIIUBICTD JOCSATTH OUIBII SIKICHO-
ro  pe3ynbTaTy  JochipkeHHs.  KoHpoHTaTUBHHMI  MeTOA
MpPHU3HAYCHUI A1 BUBYEHHS CXOXKOCTI Ta pO3ODKHOCTEH MK Tpa-
BOBHMH SIBHIJAMH; 32 JIOIOMOTOI KOHTPACTHBHOTO BUBYAIOTHCS
MepeBaKHO PO30IKHOCTI MK HMMH; MOPIBHSUIBHO-ICTOPUYHUI BU-
KOPUCTOBYETBCSL Ul BHBUCHHS MPOILECIB PO3BHUTKY; apeanbHU
(MpocTOpoBHiA) — AJISl MOMIMPEHHS MPABOBUX SIBUII HA MEBHIH TepH-
TOpii;, THIIONOTIYHMI METOJ Opi€HTOBaHHI HA BCTAHOBJICHHS 3a-
TaJbHOTO y CIOPiIHEHNX MMPAaBOBUX SIBULIAX SIK TUIY iCHYBaHHS TO-
rO YW IHIIOrO eJeMeHTa B pIi3HUX MPaBOBHUX CIM’SIX TOLIO»
[9, c. 231]. BuBueHHs po301KHOCTEH Ta 30iriB y MiSTILHOCTI OJHUX
1 THX caMUX IHCTHTYTIB y pi3HUX JepkaBax ab0 Ha pi3HHX eramnax
CTaHOBJICHHSI BJAacHOi KpaiHW HaJalOTh MOMJIHBICTH BHOKPEMHUTH
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MeBHI TO3UTHBHI 1 HETaTHBHI CTOPOHH, a TAKOX Ti PHU3UKH, 110 MO-
KYTb MPHU3BECTH A0 JAecTadinizalii KpUMiHATBHO-IPaBOBOI TOMITH-
KU B MalilOyTHbOMY.

«He MO)kKHa OMHUHYTH YBaror TaKOX aKCIOJOTTYHHMM X1, 110
OyJyeTbCs Ha OCHOBI MPHUHIIMITIB aKCIOJNOTII 1 MOJIATAE B TAKUX IO-
JIOKEHHSX: HASBHICTh €JIMHOI T'YMaHICTHYHOI CUCTEMH I[IHHOCTEH
(Gesneka, mpu 1bOMY B Till 200 iHIIIN iHTepHpeTalii, 3 ypaxyBaH-
HSIM KyJIBTYpHOTO, PEINIriifHOr0, eTHIYHOTO acleKTy Oyzae iCHyBaTH
y BUTJISA1 a0COMIOTHOT LIHHOCT1); BU3HAHHS HEOOX1THOCTi BUBUCHHS
1 BUKOPHCTaHHS ICTOPHYHKX Ta CyYacHUX BUEHb (Oe3IeKa sK sBHILE
IMHAMIYHE Ta caMa cucrema 11 3a0e3leyeHHs € I[IHHICTIO Ta
00’€KTOM JIOCII/PKEHHS 13 YaciB aHTHYHOCTI» [9, ¢. 232]. [Ipobarris
B I[bOMY KOHTEKCTi Ma€ pO3MISJATHCS B MEKaX HAasBHOCTI €JJHHOTO
MparHeHHs 3aKOHOJABIISI CTBOPUTH O€3MedHi YMOBH JUIS peaiizamii
rpoMaAsiHaMU iX coliaibHOI (PYHKIIT Ta MOXKJIMBOCTI 3aCTOCYBAaHHS
JUTSl BOTO BXKE iICHYIOUHX 3ac00iB Ta 3aXO0[iB pearyBaHHs Ha KPHMi-
HaJbHO MPOTUIIPABHY JISUIBHICTh, a TAKOXK OyJyBaHHS Ha IX OCHOBI
HOBHX CTIOCO0iB OOpOTHOM 31 37IOUMHHICTIO Y ii cTalioMy PO3yMiHHI.
Came ToMy Ha IIbOMY MOMEHTI MH 3HOBY Ma€MO 3BEPHYTHCH [0
YMOB CIMEWHOI'O BUXOBAaHHS SIK 0a3MCHOIO PiBHS (hOPMYBaHHS 0CO-
OM HEMOBHOJIITHLOTO KPUMIHAJIBHOTO MPABOMOPYIIIHUKA.

«AHaIi3 BUBYEHOI JIiTEPaTypy CBITYMTH MPO T€, IO YMOBH Ci-
MEIHOr0 BUXOBAHHS ITIJUTITKA TTO3HAYAIOTHCS HA HOr0 MOAAJIBIIIOMY
JKUTTI 1 CIyXaTh BiJIIPaBHOK TOYKOI (POPMYBAHHS HOTr0 OCOOMC-
TocTi. Taki yMOBH MiAIITOBXYIOTh OCOOY /A0 3100yTTS KOIITIB
JUIsl iICHYBaHHSI HE3aKOHHHMM NUISIXOM, IHIIMMH CJIOBaMH, Ha pelu-
1B, [T03UTUBHUM € Te, 1110 IOBEHAJbHA IOCTHIIIS TAKOXK nepedayae
npodiakTHYHI 3aX0AW Ui 3MEHIICHHS KPUMIHOI€HHOi 0OCTaHOB-
KW: MOHITOPUHT HEOJIarOmoNydyHUX CiMel; Harisiy 3a HEelmOBHOIIT-
HiMH, SKi 1epeOyBaloTh Ha O0JIiKY; MPOBEAEHHS pOOOTH JIJSl BHITY-
4YeHHS  JAiTed 3 BYJNHMII, KOTpi  KeOpakyioTb,  Harisg
3a HEMOBHOIIITHIMY, SKi B)K€ MPUTATYBAIKMCH JO BiJIIOBIIAIbHOCTI.
JIoWinbHO 3aMyCTUTH MUIOTHUH BapiaHT Ha MpUKIani ofHiei obmac-
Ti, 100 6aunTH MpoOJIEeMH Ha MPaKTULli i epeKTUBHE iX MOAONaHHS
B noJanbsinoMy. MokHa 3pOOMTH BHCHOBOK, 1110 FOBEHAIbHA FOCTH-
Ilis — II€ I[iJIa CUCTEMa OPTaHiB, OCHOBHUM 3aBJaHHSM SKHX € 3aXUCT
MpaB Ta iHTEpeCiB 0Ci0, SKUM I[¢ HE BUIIOBHUIIOCH 18 POKIB Ta sKi
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nepe0yBaTh y CKIIAJMHIN KUTTEBIM CHUTyalliif, MarOTh KOHQIIKT
i3 3akOHOM a00 K TMOTpamwId Ha JiaBy miAcyaHux» [8, c.225].
VY 1bOMy KOHTEKCTi MaeMO Bi3HAYHTH I[IHHICTh PO3BUTKY IOBEHa-
JILHOI IOCTHIIII, 110 € HACTIJIKOM TPUBAJIOr0 iCTOPUYHOIO MPOLECY
BH3HAHHS HEMOBHOJITHLOI OCOOM MOBHOI[IHHUM YYaCHHKOM IIPaBO-
BHX BiJHOCHH. €Bporei3ailis 0avyeHb YKpaiHCBKOT'O 3aKOHOJABIIS
HaJana MOXKITUBICTh CYy4aCHOMY CYCIUIbCTBY PO3IIMPHUTH YSIBICHHS
PO KpUMIiHAIBHY pernpecito, ii Ai€BICTh Ta MEXi, IO CIPHIIO PO3-
BUTKY IHCTUTYTY IOBEHAJIBHOI Mpo0arlii B YKpaiHi.

«Cepen; 0coONMMBHX METOJIB, SKI MalOTh CBOIO CenU(iKy Hpu
JOCITIKeHHI QYHKIIH KpUMIHAJIbHO-ITPABOBOI MOJITHKU YiIbHE Mi-
CIle 3aiiMae MeToJl CTPYKTYpHO-(YHKIIOHAJIBHOIrO aHalizy. B icto-
pii MOMITHKO-TPABOBOT AYMKH MEPIINM MPABO3HABIEM, XTO BUKOPH-
CTOBYBaB II€fl THOCEONOTIYHMHA MPHHOUN Yy SIKOCTI OCHOBHOI'O
y CBOili HayKOBO-JOCIITHULIBKIH mporpami, OyB €piHr, SKuil 00Ipy-
HTYBaB HOr0 3aCTOCYBaHHS A0 aHami3y mpasay [9, c. 232]. «/liiicHo,
y €piHra KI04oBUMH OyJIH JBa METOAW: CTPYKTYpHUH (aHaii3 mpa-
BOBHX TOHATH SIK CTPYKTYPHU COILiaJbHOI MPaBoBOi AikicHOCTI) 1 y-
HKIIOHANBbHUH (aHali3 KOHKpeTHUX (PyHKIIH mpaBa i MpaBOBUX iH-
CTUTYTIB y comianbHiii gificHocti). Cnin  3a3Ha4yuMTH, 1O
CTPYKTYPHO-(QYHKIIIOHATBHUN aHaNi3 mi3Hinie B XX CT. CTaB OJHUM
13 HaMOUIBII PO3BUHEHUX 1 JETAILHO PO3POOJICHUX MiXO/IB JTOCIi-
JDKEHHS COL[IOKYIBTYPHHX SIBUILI 1 MpolieciB. BiH BUHHK y coriono-
rii, 1 3a3BMUail MepeaicTopito CTPYKTYPHO-()YHKIIIOHATIBHOTO aHalli-
3y MOB’sI3yIOTh i3 coiionorieto CrieHcepa, 30KkpemMa 3 Horo ijesMu
opranizmy. MiiicHo, I'. Cniencep HagaB HOBOTo 3a0apBIEHHS CTPYK-
TypHO-(QYHKI[IOHAILHOMY METOJNly, SIKHi TIOPiBHSB CYCIHiIbCTBO
13 )KUBHM OpraHi3MOM, Jie KO)KEH OpraH BUKOHYE CBOIO CIEHU(IuHY
¢yHkuirto. MucnuTenb BKazyBaB, IO 4YWM Oimbiua crenudika
Ta BiIMIHHICTh (pYHKIIIN, TUM Baxkye ix 3aminutiy» [10, c. 58]. «Ox-
HaK He cmif 3a0yBaTH, WO e panime 3a CreHcepa, Ha MPHUKIALIL
nociipkenHs npasa Pynoned ¢on €piHr oOrpyHTYBaB BHKOpPHC-
TaHHS CTPYKTYPHO-(QYHKIIOHAJLHOTO aHAMi3y SIK MPUHIMITY JOCIi-
okeHHs» [10, c. 58]. CyTHICTH IBOrO METOIy TOJISITa€ Y BCTAHOB-
JIeHHI 0coONMBOCTEH B3aeMOJii COIIONOriYHMX 0COONMBOCTEH
PO3BHUTKY HEMOBHOJITHIX 0Ci0 i3 BIUIMBOM 30BHIIIHIX (hakTopiB,
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Jie INTHHA € )KUBUM OPTaHi3MOM, IO 3a3HA€ JeCTPYKTHBHUX BIUIU-
BiB, SIKi CBOEUaCHO He OyJIM BCTAHOBJIEHI 1 3yMHHEHI.

«3romom, K yxe OyJio BKa3aHO, BiH CTaB NIOBHOI[IHHUM HayKO-
BUM METOIOM. 3 TO3MIIA BUBYEHHS (QYHKIIH KpUMiHAIBHO-
MPaBOBOT MONITHKHY 1€l METO;] O€3aIeNsIiitHO € OJJHUM 3 OCHOBHHX,
OCKUTBKH CaMe 3a HOoro JOMOMOrol MOKHa BCTAHOBHTH POJb 1 3Ha-
YeHHS OKpeMuX (YHKIIH y poOOTi Bciel cUCTEeMH KpHUMiHaJbHO-
MPaBOBOT MOJIITUKH, KA, Y CBOI UEpPTy, € IMiJICUCTEMOI0 MOJITHKU
y chepi mporuaii 3mounHHOCTI. [lexHuk A. B. ciyiiHO 3ayBakus,
10 BUBYCHHS MOJIITUKH Ta 1i MPOSIBIB BUMAarae 3BepPHEHHS U JIO T€O-
pii cucTeM, OCKUIBKH MPOLIECH YIPAaBIiHHS W MOMITHKH HEBIUIIBHI
BiJl IPUHIMIIB (PYHKIIIOHYBAHHS CHCTEM YIPAaBIIHHS W MOTITUIHUX
cucrem» [11, c. 15]. «Buxozasiuu 3 TOro, 1o KpuMiHaJIbHO-IIPABOBA
MOJITHKA SIBJIIE COOOIO MEBHY CHUCTEMY, TO HE BUKIHMKAE CYMHIBIB
13acTOCyBaHHA JIOCSITHEHb Teopii cucteM Ta ii MeTOAOIIOorii, OCHO-
BOIO SIKOT € CUCTEMHHMIA MiJXiJ] (CHCTEMHHIA METOJ], METOJ] CHCTEMHO-
ro aHaji3y i T. .)» [12, c. 424]. «Y 6araThox JOCIIPKEHHSIX HAYKO-
BIIl B 3arajbHOMY II€W METOJ MPEJCTABISAIOTh SIK TAKUU, MPH SKOMY
JOCITIJDKYBaH1 sBHINA PO3TJISAAIOTECA SK YaCTUHU ab0 €JIEMEHTHU
€IMHOTO, IIUTICHOTO YTBOpPEHHsI — cucteMu. CJiJl TaKoK BpaxoByBa-
TH, 11O TIONITHYHA CHCTeMa sIK (YHKLIOHYIOUHH opraHi3m (iK Oy1b-
sKa CHCTEMa 3TiHO 3 TEOPIi€I0 CHCTEM) € Pe3yabTaTOM MOTrOKEHOT
Ji1 IBOX MEXaHi3MIB — YIpaBIiHHA W caMoopraHizailii, o TaKoX
MiATBEPKYE HEOOXiTHICTh 3aCTOCYBaHHS BKAa3aHOTO METOIY IpH
BHBYEHHI KPUMIiHAIBHO-TIPABOBOI TOJIITUKM Ta 1 CKIAJOBUX»
[13, c. 620]. Ha chorogHi BKa3aHW{ METOJ € OIHUM i3 MPOBIIHUX
y HayIli KpUMIHAJLHOTO MTPaBa Ta 3aCTOCOBYETHCS IIi/I YaC BUBYCHHS
oco0mMBOCTel TBOOIYHOT B3a€EMO/IiT HABKOJIMIIHBOTO CBITY 3 TUTH-
HOIO, ii MOCTYMOBOI KpUMiHaTI3allii Ta 3BOPOTHOTO MPOIIECY CIHIKY-
BaHHS JUTHHU 3 JIEPKABOKO 3 BUIIPABJICHHSM JICBIalliid, SIKi € HACIIJI-
KOM BIUIUBY 00’ €KTHBHHX Ta Cy0’€KTUBHUX YNHHHKIB.

«Pecorrianizallis HEMOBHOIITHIX, 3aCy/UKCHUX 32 CKOEHHS 3JI0-
Yac SKOTr0 HEMOBHOJITHI MalOTh 3MIHUTH CBIf COIIadbHUI CTaTyC,
Ha0yTH SKOCTEH Ta TMEBHUX HABUYOK, HEOOXITHMX JUIS YCIIIIHOL
MPaBOCTYXHSIHOI MOBEIHKM Ta PO3B’sI3aHHsI MPOOJEM, MOHOBUTH
a00 BCTaHOBHUTHU TMO3UTHBHI COLIaNbHI 3B’A3KH, BKIIOUUTHCS Yy Ha-
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BYAIIBHY W TPYJAOBY HisUTbHICTH. 3MICT COI[iaIbHO-BUXOBHOT POOOTH
MOJISITa€ B TOMY, IO MEPEBUXOBAHHA 3aCYKEHHX 3IIHCHIOETHCS
BH3HAUCHUMHU Cy0’€KTaMM Ha KOPUCTH (B iIHTEpecax, 4epe3 moTpeoH )
CyCHiibCTBa, O€3 BiIPUBY BiJl CYCHUIBLCTBA Ta CTOCOBHO YJICHIB CYC-
ninbcTBa. CollialbHO-BUXOBHA POO0OTa — II€ HE JIMIIE IPaBOBUIA
1 IemaroriyHuii, a i couiainbHui HCTUTYT» [8, c. 229]. «Bona € co-
IaJBHOIO 32 3MIiCTOM, OCKLIBKH 3IIIHCHIOETHCS JIFOJbMU Ta 3apajiu
Jo/iel, TPYHTYEThCSI HA MOPANBbHUX 3acajlaX CyCIUIbCTBA, 3aralib-
HONPUHHATHX TpaBUIaX XUTTA B HhoMy» [8, c. 229]. Omxe, colli-
AIIbHO-BUXOBHA po00Ta — 1€ MATPYHTS AJIsl OyIyBaHHS CTpaterii BU-
MpaBJCHHS IITKIB, SKi MarOTh BiIXWIEHHS B  IOBEIIHII
(L1e cTocyeThCs IK KpUMIHATIBHOI, TaK 1 BIKTIMHOI ITOBEIIHKH JIiTel ).

BucnoBku. TakuM 4YrHOM, TPOBEACHE AOCTIIKEHHS TI03BOIHIIO
MiZICyMYBaTH, 1110 METOJOJIOrIS JOCIIPKEHHsI 0COONMMBOCTEH CcTaHO-
BJICHHS Ta PO3BUTKY IHCTUTYTY IOBEHAIbHOI Mpo0allii — e CKiIagHa
crcTeMa IiHHICHUX, (iTocoChKUX 3acaja Ta OpIEHTHPIB, HA SKUX
0a3yeThCsl 3aKOHOJABYE YSIBJIEHHS MPO (EeHOMEH 3JI0YMHHOCTI He-
MOBHOJIITHIX Ta NPO €IMHY YHI(pIKOBaHY CTPYKTYpY I'YMaHHOI B3ae-
Mozii 3 JeBlaHTHUMU IimniTkamMu. Ha choromHiniHii geHb Taka Me-
TOJOJIOTIST Maibke He BIAPI3HAETHCS BiJ AaHAJOTIYHMX Y Haymi
KpUMIHAJIBHOTO TpaBa Ta Ma€ OCHOBHHM 3aBJIaHHAM CIIPOIICHHS
Mpoliecy JOCHiKEHHSI OKpeMuX (peHOMEHIB 3 HAaCTYITHOIO iHTerpa-
LI€I0 TAKOT'O POy PO3YMIHHS 0 3aKOHOJABYMX iHII[IaTUB Ta MpaK-
TuK. OCHOBHHUMHM METOJaMHU JOCTI/DKEHHS IHCTHTYTY mpoOariii
B YKkpaiHi € aHTpPOMONOTiYHWH, iCTOPHKO-TPAaBOBHH, CTPYKTYPHO-
(YyHKIIOHATBHUH, KOMIIAPATUBICTCHKUN Ta METOJ MOJACTIOBAHHS
B KOMIUIEKC] 13 COLIOJIOTIYHMMH METOJAMH. 3a3HadyeHl METOAM Ha-
Jaf0Th MOKJIMBICTh MPOCTEKUTH OCOOIMBOCTI CTAHOBJICHHS BUILE-
3rajiaHoro (heHOMeHy W MepcleKTHBH HOro PO3BHTKY 3 ypaxyBaH-
HSIM MDKHapOAHOTO Ta 3apyObKHOro AOocBimy. Meroau MaioTh OyTH
BHUKOPHUCTaHI y B3a€EMO3B’SI3KY Ta B3a€MO3AJICKHOCTI 1 Oa3zyBaTHCS
Ha JIaJICKTHYHOMY ITiTXOJI1.
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METHODOLOGY OF STUDYING THE PECULIARITIES
OF THE ESTABLISHMENT AND DEVELOPMENT
OF THE JUVENILE PROBATION INSTITUTE IN UKRAINE

In the article, the author considers the methodology of researching
the peculiarities of the establishment and development of the juvenile probation
institute in Ukraine. It is indicated that the methodology of juvenile probation
research should be based on a dialectical approach, which should be represented
by the researcher's rationalism, his ability to draw parallels between different
points of view on the same phenomenon and single out the "core", that can provide
an opportunity to establish the universality of the studied phenomenon and its
authenticity. From the point of view of dialectical materialism, juvenile probation
should be investigated in the context of its effectiveness and timeliness within
the existing development and mentality of Ukrainian society, with subsequent
forecasting of its transformation over time. It is noted that the legislator's
perception of the forms and limits of human existence, the legal and social needs
of the country's citizens, gives him the opportunity not only to find ways to respond
to any illegal actions of individuals, but also to warn them, correcting the deviant
tendencies of the offender. That is why, considering juvenile probation through the
prism of epistemology, it is possible to reproduce the symbiosis of sensual and
rational, preserving the principle of humanism of criminal legislation
and rationalism when working with a criminal offender. It is concluded that
the methodology of the study of the peculiarities of the formation and development
of the juvenile probation institute is a complex system of values, philosophical
principles and guidelines on which the legislative representation of the
phenomenon of juvenile delinquency and the single unified structure of humane
interaction with deviant adolescents are based. To date, this methodology is almost
no different from similar ones in the science of criminal law and has the main task
of simplifying the process of researching individual phenomena with the subsequent
integration of this kind of understanding into legislative initiatives and practices.

Key words: methodology, juvenile, juvenile justice, juvenile probation,
criminal offense, criminal offender, criminal legislation, repression.
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V' cmammi npoeedeno nopiensnbHull ananiz KpUMIHAIbHOT 6I0N0BIOATLHOC
nenosnonimuix y ®edepamueniu Pecnyoniyi Himeuuuna, Koponiscmei benveis,
Tlopmyeanvcokiti Pecnyoniyi ma Koponiecmei Hidepnanou. Busnauerno cninvni
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Knruosi cnosa: kpuminanbHa 8iOn0GIOAIbHICMb HENOGHOMIMHIX, NOPIGHSIb-
Hutl ananis, @edepamusna Pecnyonika Himewuuna, Koponiscmeo Benveis, [lopmy-
eanvcvra Pecnybnixa, Koponiecmeo Hidepaanou.

ITocTanoBka nmpoodJjeMu. HemoBHOMITHI € OHICI0 3 HANOUIBII
Bpa3IMBUX KaTEropii CyCHUIbCTBA SK Yy HaIIiid JeprkaBi, Tak i
B Oynb-skiit iHmmin. OCOOMUBO 1€ CTOCYEThCS HEMOBHOMITHIX, SKi
nepe0yBarTh Y KOH(MIIIKTI i3 3aKOHOM, SIKUM uYepe3 BIKOBI 0COOJIH-
BOCTI JIOBOJII BaXKKO 3aXMILATH CBOI MpaBa.

KpuMiHanbHe MOBHOMITTS, TOOTO BiK, 3 SKOrO 3JIOYMHEIb ITiJI-
najiae mij 3arajibHe KpUMiHAJIBHE MPaBO, CTAHOBUTH BICIMHAIIISATh
POKIB Mali)e B yCiX €BpoInelchknuX KpaiHax. 3okpema, y HimeuunHi,
Benukiit Bpuranii (Aurmnii Ta Yensci), benbrii, ®pannii, Itamii, Hi-
nepnannax, llBefinapii Ta 6araTbox iHIIMX KpaiHaXx.

3 iHmoro 60Ky, Bik KpUMiHAJIbHOI BiINOBiNadbHOCTI, TOOTO Bij-
KOJIM HEMOBHOJITHI BBAXKAIOTHCS JIOCTATHHO JIOPOCIUMHU, 100 y BU-
MaJKy BYMHEHOTO MpPaBOMOPYIIEHHS MiANaaid MiJ Jif0 IEeBHOTO
KPUMIHAJIBHOTO 3aKOHOJIaBCTBA, 3HAYHO BiJPI3HSETHCS B PI3HUX €B-
PONENCHKUX KpaiHax.
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AHani3 ocTaHHiX gociaigxkenb Ta myOjaikamiii. [luranns kpu-
MIHAJIBHOI BIJIOBIABHOCTI HEMOBHOMITHIX PO3TJSLAAd y CBOIX
mpaimsix  taki  HaykoBii: I I'. boratupwos, H. JI. Bepe3oBchbka,
O. M. Jlxxyxka, O. A. I'purenxo, O.T.Kono, C. 178 KpaBuyk,
O. M. Jluteunos, €. C. Hazumko, JI. M. Ilamox, M. C. Ily3uproB,
M. B. Pomanos, B. B. Pomanrok, B. B. Craguik, A.X. CTenaHiok,
M. L. Xagrpontok, O. O. lkyra, I. C. Skosens 1a iH.

He3Baxxaroun Ha 3HaUHUI 00CAT HAYKOBUX Ipallh, IPUCBIYCHUX
i mpo0ieMaTuIli, e YMMaJlo aCleKTIB 3aJHMIIAI0ThCS HEJI0CTaT-
HbO BUBUYEHUMH.

Merta cTaTTi — IpOBECTH MOPIBHUIBHUMA aHANI3 KPUMiHAJIBHOI
BiMoBigaabHOCTI HemoBHOMITHIX Yy DenepaTusHiii PecryOmimi Hi-
MeuunHa, Kopomniectei benbris, [Topryranbcbkiit Pecriyoiini ta Ko-
poniBctBi Higepnanau. BusHaunTH CIiibHI Ta BIAMIHHI PHCH B CHC-
TeMi KPHUMIHAJIBHOI BIAMOBIJAJIBHOCTI HEMOBHOJITHIX y IHUX
JepkaBaXx. BUOKpeMHTH TO3MTUBHUN JIOCBiJl 1HO3EMHHUX JICPIKaB
y chepi KpuUMIHAJIBHOI BIAMOBIJAIBHOCTI HEMOBHOJNITHIX. HamaTtu
MPOMO3UIil 3 ypaxyBaHHSM TO3UTHBHOIO 3apyOiKHOTO JIOCBiLy
1I0/I0 BJOCKOHAJICHHS HAIliIOHAIBHOIO 3aKOHOJABCTBA Y cepi KpH-
MIHAJIBHOI BIANOBIIAJIEHOCTI HEMOBHOIITHIX.

Buknax ocHoBHOro marepiany. Y KoXHill 3 KpaiH CBITY KpH-
MiHaJbHA BiJIIOBIIAJIBHICTh HEMTOBHOJITHIX OyJe JEII0 BiApi3HATH-
sl — 3a BIKOM, 3 SKOT'0 0CO0y MOXHA MPUTITHYTH 0 KPUMiHATBHOL
BIJINIOB1IAJIbHOCTI, Y 32 BUJAMH IOKapaHb, 10 MOXYTh OyTH [0
HHUX 3acTocoBaHi. g pisHumsg Moxke OyTH K MiHIMaJIbHOIO, TaK
1 CyTTEBOIO. Y MeXKax HAIIIOro JOCIIHKEHHS MPOaHaIi3yeMO KPUMIHAb-
HY BIIOBIATBHICTL HEMOBHOMITHIX y DenepatusHiii Pecriyomimi Himeu-
ynna, Kopomiersi benbrisi, [Topryransepkiii Pecmy6mini ta KopomiBersi
Hinepnanay 3 MeToro BU3HAaYEHHS CIIUTBHUX Ta BIIMIHHUX PUC Y CUCTEMI
KPUMIHAILHOI BIIOBIIA/IGHOCT] HEMOBHOJIITHIX Y IUX JIEpXKaBaxX Ta BUO-
KPEeMJICHHS IXHBOTO TTO3UTHBHOTO JIOCBIITY.

Bik kpuminanapHOI BiamoBigaiabHOCTI B HiMeuumni 30iraerbes
3 BIKOM KPHMIHAJIBHOTO ITOBHOMITTS, TOOTO BICIMHAIIUATH POKIB,
ajge B JEIKUX BUIAJKaX MO)Ke OyTH 3HIDKEHUH 10 YOTHPHAALSTH
pokiB. Y crarti 19 Kpuminansnoro xozaekcy ®@eneparusnoi Peciry-
onikn HiMeuunHa mepen0aueHo, Mo «He MOKe OyTH BHHHUM TOM,
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KOMY Ha MOMEHT BUMHEHHS 3JI0UMHY HE BUTIOBHUJIOCS YOTUPHAIIIS-
TH pokiBy [1].

VY crarti 3 3akoHy PO Cyau y CIpaBax HEMOBHOJITHIX 3a3Ha-
yeHo: «HermoBHOMITHS 0ocoba Hece KpHMIiHANBHY BiAMOBIJAIbHICTD,
SIKIIIO Ha MOMEHT BUYMHEHHS HISTHHS BOHA, 3TIAHO 31 CBOIM MOpailb-
HUM 1 JyXOBHUM PO3BHUTKOM, Oyja JIOCTaTHBO 3piJIOr0, 100 po3ii-
3HATH 3J10, IKE CTAHOBUTH JISIHHS, 1 TIATH BiAMOBIAHO» [2].

V crarri 1 BHIIIE3raganoro 3aK0Hy 3a3HAYEHO, 1110 «HEITOBHOJIITHIMI)
BBAKAIOTBECS OCOOM, SIKUM HAa MOMEHT (haKTiB BHUITOBHHIIOCS MPHHANMHI
YOTHPHAILIATE POKIB, aJie HE OUTbIIE BICIMHAIIATA POKIB [2].

Koan mux mMoioaux moaell TpUTATYIOTh 10 KPHMIHAIBHOL Bin-
MOBIJANBHOCTI, BOHHU iANaAaroTh i airo He KpuMiHalibHOro Koje-
KCY, a CHeIialbHOr0 KPHUMIHAJILHOIO 3aKOHY PO HEMOBHOIITHIX,
SIKUH BTUICHHH Yy 3aKOHI PO CYJM Y CIIpaBax HEMOBHOJITHIX.

Takoxx y HiMeuunHi € 1ikaBa HOpMa, sIKa 3a3Hadae, M0 MOIOII
JIOOM BIKOM BiJ BiCIMHAZISATH A0 ABAALSATH OXHOIO POKY HECYTh
KpUMIHAJIBHY BIAMOBIAANBHICTh 1 CYASThCS 3BUYAMHUMHU KpPUMi-
HaIIbHUMHU CydaMu, sK 1 mopocii. IIpore BOHM MOXYTh MigmagaTH
i 0 3aKOHY MPO CYAM Yy CIpaBaxX HEMOBHONITHIX, SIKIIO «3a-
rajibHa OLliIHKa HOro 0COOMCTOCTI, BPAXOBYIOUM TaKOX YMOBH KHUT-
T, MIOKA3YeE, 1110 BiH 32 CBOIM MOPAJIbHUM Ta IHTEICKTYaIbHUM PO3-
BHTKOM Ha 4ac Mo/iil moaiOHui 10 HEMOBHOMITHIX» [2].

Ile mo0KeHHs 3aCTOCOBYIOTh IIPUOJIU3HO Y JBOX TPETHHAX BU-
mankiB. Taka mpakThka BiAmoBimae mpumucaM Bepxosaoro ¢eze-
PaIBHOrO CYAY, 3TIIHO 3 AKUM HEOOXITHO Iy)Ke CYBOPO MEPEBIPSTH,
YU BUKOHYIOTHCS YMOBH 3aCTOCYBaHHS 3arajlbHOr0 KPUMIHAJIbHOTO
npaBa. Y pa3i BUHUKHEHHsI CyMHIBIB BepxoBHwuii (hefiepanbHuii Cy1 BU-
CTyIIa€ 3a 3aCTOCYBaHHS KPUMIHAJILHOTO MTPaBa 11010 HEMOBHOJITHIX.

3aKkoH Mpo Cyau y CIpaBax HEIOBHOJITHIX BH3HAYA€ TPH KaTe-
ropii CaHKIIiH, [0 3aCTOCOBYIOTh 0 HEMOBHOJITHIX: BUXOBHI 3aX0-
U, JUCIUINIIHAPHI 3aXogud Ta mo30aBieHHs Bojil. Jlume Tpere
€ KpUMIHAJIbHOIO caHKIfiero. CaHKIIi 3aCTOCOBYIOTH 10 HEIOBHOJITHIX,
TIOYMHAKOYH 3 YOTUPHAJIIATH POKIB, SIKIIO CY/JI BU3HAE IXHIO 3PUTICT.

Illo cTocyeThcs BHXOBHHMX 3aXOMdiB, TO II0 CYyTI HOEThCS
PO 000B’SI30K MIZAKOPSATHCS IEBHMM IIPABHJIAM ITOBEMIHKH, SIKI CTOCY-
FOTBCS, 30KpeMa, MICLIsl MPOXKUBAHHS, YUacTi B HaBYaHHI, 3a00pOHH CITi-
JIKYBATHCS 3 IGBHUMH JIFOIbMU Ta Mepe0yBaTH Ha MeBHiH TepUTOpil.
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JucnumainapHi 3aX011 HAKJIaJaloTh, SIKIO BUXOBHI BBAYKAIOTh-
sl HelocTaTHIMU. BOHM MOIUIAIOTHCS HA TP TPYIIH:

1) morepeKeHHS;

2) BKaziBKa PO 3000B’s3aHHA (OCOOMCTI BHOAUEHHs, BiIIIKO-
JTyBaHHS TIOTEPIILIOMY 3aBJaHOI IIKO/H, BUILJIATA TPOLIOBOT CYMH);

3) crenianbHe yB SI3HEHHSI JUIs HEMOBHOJIITHIX TIPABOMOPYITHH-
KiB (IIOKapaHHS, SKE HE BBAXKAETHCSA KPUMIHAIBHOK CAHKIIIEIO 1 SIKE
HE MPU3BOIUTH J0 CYAUMOCTi). BOHO 3MIMCHIOETBECSA B CIIeIiasi3oBa-
HOMY 3aKJIajli PI3HUMHU CIIOCO0aMU: YTPUMaHHs Ha BUXIJHI JTHI (MaKcu-
MYM JIBa BUXIJIHVX), HA KOPOTKUH TEPMIH (BiIl JBOX JI0 YOTHPHOX JHIB)
1 Ha TPUBAJIH TepMiH (BiJ OIHOIO JI0 YOTHPHOX TIKHIB) [2].

[TokapanHs y BHMIJISAI M030aBJIEHHS BOJI MPHU3HAYAIOTh, KOJIU
BHXOBHI Ta JUCIHUILIIHAPHI 3aX0AH BBa)KalOTh HEIOCTATHIMH, Oepy-
YU JI0 yBard abo cepilo3HICTh CKOEHOTO MPABOMOPYIIEHHS, a00 «He-
Oe3meyHi CXMIBLHOCTD» HEMOBHOIITHHOro. TpHBaiCTh MOKapaHHS,
SIK TIPABHJIO, — BiJI IECTH MICSIIIB JIO II’SITH POKIB, MOXKE JIOCATaTH
W JICCATH POKIB, SKIIO 3arajibHe KPHUMiHaJIbHE IMPaBO 3aCTOCOBYE
JIO BIAIIOBIJHOI'O 3JOYMHY MOKApaHHS y BUTJSAAI 1M030aBICHHS BOJI
Ha CTPOK OLIbIIE JECATH POKIB. 3aKOH TaKOXX BKa3ye, IO TpHBa-
JIICTh TIOKapaHHs Ma€e OyTH pO3paxoBaHa TAKUM YMHOM, 1100 3a0e3-
MEYUTH «HEOOXITHNH BUXOBHHUI BILUIHBY [2].

Ile nmokapaHHs BHKOHYIOTh y KOJOHISIX I HEMOBHOJITHIX.
Sk mpaBwuIo, 11€ HE CIelialli3oBaHi yCTAHOBH, a OKpeMIi MPUMIlIEHHS
B 3aKiajiax Jyis JOPOCIUX.

Ha mpakTuili Take mokapaHHS HE 3aCTOCOBYIOTH JIO MOJIOIUX
0Ci0 BIKOM JI0 TIicTHAAISITH PokiB. Kpim Toro, cysui Bce dacrimie
BHKOPHCTOBYIOTh MOXJIMBICTh 3BUIBHEHHS BiJi MOKapaHHS, SKIIO
TPUBAJIICTh OCTAHHBOTO HE IEPEBHUINYE OBOX POKIB. 3BIIHHEHHS
BiJl BiIOyBaHHS MOKapaHHS (PaKTUYHO BUHOCUTHCS Y JIBOX TPETUHAX
BHUIIQ/IKiB, IPUUOMY BCE YacTillleé — KOJIHM CTPOK TOKapaHHs MepeBu-
Y€ OJMH PIK.

VY Benbrii Bik KpHMIHAJIBHOI BiAMOBIIaJbHOCTI CTAHOBUTH Bi-
CIMHAJIIIATh POKIB — BIK KPUMIHAJIBHOTO MOBHOMITTA. [0 HEITOBHOTI-
THIX TIPABOIIOPYIIHUKIB BIKOM JIO BICIMHAQ/IIISITH POKIB HE MOXYTh OyTH
3aCTOCOBaHI CaHKIIii, mepeadavyeHi KpuMmiHaIbHIM KOIEKCOM, ajie BOHH
I at0Th T 0 MOJIOKEHb 3aKOHY PO 3aXUCT MOJIOM, a PO3IIIs]T
CIIpaB 3IHCHIOIOTH CYZIH y CIIpaBax HEMOBHOMITHIX [3].
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[Ipote B OKpeMHX BHUIAJKAX BiK KPUMIHAJbHOI BiAMOBiAaIbHOC-
Ti MOXKe OyTH 3HWKCHHI JIO NIICTHAISATH POKIB, OCKUIBKH CTATTS
38 BuIIE3a3HAYEHOTO 3aKOHY BH3HAUAE, 0 3 YpaxXyBaHHSM BUMHE-
HOT'O 3JIOYHHY, SKILIO CYJ Y CIpaBax HEMOBHOIITHIX BU3HAE Heedek-
THBHHUMH «3aXOJH OITIKH, 30€pe)KEHHS YM BUXOBAHHS», BIH MOXKE
HAaIlPaBUTH HEMOBHOJITHHLOTO BIKOM BiJ IIICTHAALSATH IO BiCIMHAI-
LIATH POKIB JI0 3BUYaiHOrO cyay [3].

BiamosigHo 10 3aKoHY PO 3aXKHCT MOJI0II B benbrii 10 Hemos-
HOJIITHIX TPaBOMOPYIIHHUKIB 3aCTOCOBYIOTh «3aXOJU OITiKH, 30epe-
JKEHHS YM BUXOBAHHS», Cepel] SKUX MOYKHA BHIUIUTH TaKi:

1) morana, pa3oM i3 3000B’s3aHHSAM OaThKIiB ab0 0cCi0, sKi OITi-
KYIOThCSI HCTTOBHOJIITHIM, 3JIIHCHIOBATH KPAIMil HATJISA 32 HUM;

2) Hars KOMITETY i3 3aXUCTy MOJOAI a00 YINOBHOBaKEHOTO
3THMTaHh 3aXUCTYy MOJIONI 3 YTPUMAaHHSM Yy CIMEHHOMY OTOYCHHI
3a YMOBH, 1[0 MOJIOAWI MPABOIIOPYIIHUK PETYISPHO BIABIAYE IIKOMY,
BUKOHYE «OCBITHI Yd (BLIaHTPOIIYHI MOCIYTH, OB sI3aHi 3 HOro BiKOM
1 MOXKJIMBOCTSIMI» Ta BHUKOHYE TEHAroridHi ¥ MeIWYHI BKa3iBKH Ha-
BYAJIEHO-METOUYHOrO IEHTPY a00 I[EHTPY IICUXIYHOI TIrIEHH;

3) BHaIITyBaHHS JIO TPUHOMHOI CiM T 200 BIAMOBITHOTO 3aKJIa Ty
IiJ] HATJISI0M KOMICIi 3 MUTaHb 3aXHCTy MOJIOJI a00 YIOBHOBa)e-
HOT'O 3 ITUTaHb 3aXUCTY MOJIOI;

4) moMIIIeHHS B crielianizoBanuii neHTp [3].

OpaHak, SKIIO HEMOBHOMITHROMY BHITOBHUJIOCS INICTHAALATH
POKIB 1 CyJ y ClipaBaX HEMOBHOJIITHIX BU3HAE «3aXOJU OITIKH, 30€-
pPEKEHHS YM BHXOBaHHS» Hee(eKTHMBHUMH, a00 SAKIIO MOBEIIHKA
HEIOBHOJIITHHOI'O BBAXKAETHCS HEOE3MEUHOI0, HEMOBHOMITHIN MOXE
OyTH «IIepelaHuil Yy pO3MOPSKEHHS 3BUYaiHOTO CYy» Ta JI0 HbO-
ro MoOKe OyTH 3aCTOCOBAHE IMOKAapaHHS y BHUAI 1M030aBICHHS BOII,
IO MOJIATAE B YTPUMYBaHHI HETIOBHOJITHHOI'O B YCTAHOBI BUKOHAH-
HS IOKapaHb 3 OCOOIMBUM PEXUMOM [3].

VY Tloptyramii BiK KpHMIiHAJIbHOI BiAIOBIJaIbHOCTI CTAHOBHTH
HIICTHAALUATE POKIB. 3rimHo 31 crarreio 19 KpuMiHaabHOIO KOJEKCY
[Mopryranbebkoi PecnyOmiky « HEMOBHOITHI BIKOM 0 IIICTHAALSTH
POKIB HE MiJIArat0Th OOBUHYBAUCHHIO» [4].

HemoBHOMITHI MPaBOMOPYIIHUKH BIKOM BiJ IIICTHAALSATH
JI0 IBAJIISATH OJHOTO POKY IMiANagaloTh mif ai0 He KpuMiHaabHOro
KOJICKCY, a CIICI[iaIbHOr0 3aKoHy. Y crarti 9 KpumiHansHOTro Koje-
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kcy Ilopryranschkoi PecryOimiku 3a3HadeHo, 10 «I0 OCi0 cTapiie
IIICTHAIATH Ta MOJIOAIIC ABAALATH OJHOI'O POKY 3aCTOCOBYHOTHCS
TTOJIOXKEHHS, BCTAHOBJICHI CIICIIaIbHIUM 3aKOHOMY [4].

HenoBHOITHI MPaBONOPYIIHUKH MOXYTh IMIANAgaTH A Jii0
Jekpery-3akony Bim 27 xoBTHA 1978 poky «IIpo 3aXHMCT HEIMOBHO-
JIUTHIX», KWW, 30KpeMa, BU3HAYAE TTOKAPAHHS, 1110 3aCTOCOBYIOTHCS
0 HHX. A Takok mig giro  Jlekpery-3akoHy Big 23 BepecHS
1982 poky, 110 CTOCYEThCS KPUMIiHATHHO-BUKOHABYOI CHCTEMU ISt
HEIOBHOJIITHIX.

ko 3a BUMHEHE MPABOMOPYIICHHS 3a3BHYail mependaveHo
IMOKapaHHs y BUIJISAAI TO30aBICHHS BOJII Ha CTPOK MEHIIIE IBOX PO-
KiB, a MPaBOMOPYIIHHUK € HEMOBHOJITHIM, CYAIA MOXE BHUPIIIMTH
3aCTOCYBaTH OIMH a0 KinbKa 3axofiB, mependaueHux Jlekperom-
3aKoHOM «IIpo 3aXMCT HETTOBHOMITHIX .

Ie «3ax0au 3aXUCTY, JOIMTOMOT YU BUXOBAHHS:

1) 3acTepexxeHHs, TOOTO YPOUUCTE Ta MyOJIIYHE TIOTIEPEIKCHHS,

2) HajaHi 6aTbKkaMm ab0 ocobaM, sKi TX 3aMIHIOIOTh,

3) 3amydeHHs MEBHHUX 3000B’s13aHb (ITyOJiuHe BHOAYEHHS MMOTe-
PILIOro, y4acTh y AisUIBHOCTI 3arajJbHOr0 IHTEPECY, BiAMIKOAYBaHHS
IIKOJM Ta BHUILJIaTa TPOIIOBOI CyMH Ha KOPHUCTh JICPIKABHOTO
YU IPUBATHOI'O OpraHy COI[ialbHOI JOIOMOTH);

4) OCBITHS MIATPUMKA COIIAIBHUX CITYXkKO;

5) BHamTyBaHHS B IPUHOMHY CiM 10;

6) moMileHHs B peaOuTiTaliiHME 3aKiaj, OyIMHOK HaIiBBia-
KPUTOT'O TUITY 200 METUKO-TICUXOJIOTTYHUI IHCTUTYT;

7) yaHiBcTBO abo podota [5].

SIKI1I0 MOJTO[MI 37T0YMHEIL € TTOBHOJITHIM, ajie HE JOCST IBaIISITH
OJIHOT'O POKY, CYUIS MOXKE, SKIIO BBAKAE, 1[0 OOCTABUHM Ta OCOOUCTICTh
CBITYATH PO Te, 10 N030aBICHHS BOJI «HE € HEOOXIIHUM 1 CIPUSTIIMBUM
JUTSL COLIIAJTLHOT PEIHTErparlii», 3aMIHITH «BUIIPABHUM 3aX0I0M» OY/Ib-sIKS
1030aBJIEHHS BOJIi HAa CTPOK JI0 IBOX POKIB.

«3axo/y BUIPABJICHHS BUYEPITHO TiepepaxoBaHi B Jlekperi-3akoHi
«[1po KpUMIHATEHO-BUKOHABYY CHCTEMY ISl HETOBHOMITHIX»:

1) morana;

2) 3aCTEPEKEHHS PO HEBHI 000B SI3KH (SIK1 € TAKUMM CAMUMH, SIK 1 Ti,
110 nepezoaueHi Jlexkperom-3akoHoM «IIpo 3aXKCT HEMOBHOMITHIXY);

3) wrrpad;
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4) aperut Ha CTPOK BiJ TPHOX A0 HISCTH MICSIiB [6].

Cynns Takok MOXKE MPU3HAYUTH TIOKApaHHS Yy BHUIJISII 1M1030aB-
JICHHsI BOJI, SIKIIIO MOJIOJWI 3JI0YMHEIb BUMHUB 3JI0YMH, 32 SKUH
3a3BHYall KaparoTh TaKUM YrHOM. OJHAK BiH MOXKE€ CKOPOTHTH HOTro
TPUBAIICTh, SIKIIO BBAXA€, IO 11€ TOCITA0JICHHS MOXE CHPUITH Pe-
IHTerparii MoJIofol JoauHu [6].

VYV Higepnangax BiK KpPUMIHAJIBHOI BiIINOBIZAIBHOCTI CTAHOBHTH
aBaHamTh pokiB. Ctarts 77a KpuminaasHoro komekcy KopomiscTa
Hinepnannais nmependayae, 110 meBHI KpUMIHAIBHI MOIOKEHHS HE 3aCTO-
COBYIOTBCS JIO MOJIOAMX JIFOZAEH BIKOM BiJl ABaHAMLATH IO BiCIMHAIIATH
POKIB 1 1[0 BOHH 3aMiHSFOTHCS MOJIOKEHHIMHI PO3/IiTy BOCBMOI'O IIEPIIIOL
kuuru Kpuminansaoro konekcy KopomieerBa Hinepnanmy, ski i ckiia-
JIAF0Th KPUMIHAJIBHE IIPABO HEMOBHOMITHIX [7].

OpHaK MOXIIMBE 3HIDKEHHS KPHUMIHAJIBHOTO TOBHONITTS
JI0 LIICTHAIATHA POKIB. 3rigHo 31 cTtarrero 77b KpuMiHaasHOTrO KO-
nekcy KopomicTtBa Himeprmanau cepio3HICTh 1 00CTaBHHH IIPaBO-
MOPYIIEHHS, @ TAKOXK OCOOMCTICTh MOTO BUKOHABIIS MOXKYTh 3MYCH-
TH CYIII0O BBA)KaTH MOJIOAY OCOOY MOBHOIITHLOIO, SIK TIIBLKM BOHA
JIOCSATIIA MIICTHAIATUPIYHOTO BIKY, TOMI K BiK KPUMIHAJIBHOI'O TMO-
BHOJITTS] CTAHOBHTH BICIMHAILSATH POKIB [7].

Pa3om 3 TuM HifepiaaHAChKE 3aKOHOJABCTBO Iependadae MOX-
JIUBICTh BiITEPMIHYBaHHS BIKY KPUMIHAJIBHOTO MOBHOMITTS JI0 JO-
CATHEHHS JBaIlATH OAHOro poky. Lle mependadeno cratrero 77¢
Kpuminanenoro komexkcy KopomicTtBa Himepinauau, BigmoBigHO
JI0 SIKOT CYJIsl YXBAJIIOE TaKe PillIeHHs], BPaXOBYIOUH «0C00Y BUHHO-
ro abo 00CTaBUHH, 3a AKUX OYJI0 BUNHEHO ITPABONOPYIIEHHS [7].

[Monoxkenus KpuminansHoro koxekcy Kopomiscrea Hinepnan-
JIA, IO CTOCYIOTHCST HEMTOBHOMITHIX, ITepen0avaroTh:

1) 3acTocyBaHHS OCHOBHHMX TOKapaHb y BHJII MO30aBJICHHS BOJI
a00 mrpady 3aIeKHO BiJ TAKKOCTI IPABOIOPYIICHHS;

2) 3aCTOCYBaHHsI 3a MPOITO3UIIIEI0 HEIMOBHOJITHLOI'O aJIbTEPHA-
THBHHUX CAHKIIIH, sIKI 3aMiHIOIOTh OCHOBHI ITOKapaHHS,

3) MOXJIMBE 3aCTOCYBAHHS JOJaTKOBUX CTATHEHb;

4) 3aCTOCYBaHHS JUCIUILUTIHAPHUX CTATHEHB [7].

YTpuMaHHs HEMOBHOMITHIX 3aCYMKEHHX J0 M030aBlIeHHS BOII
3IIACHIOIOTh y CIICI[iali30BaHUX YCTaHOBax. TPHUBANICTh HE MOXKE
MEPEBUIIYBATH OJHOTO POKY, SIKIIIO HEMOBHOJITHIN HE JOCAT IIICT-
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HAAUATH POKIB. 3 INICTHAAUATH POKIB HOro MOXYTh 3acCyAWUTH
JI0 IBOX POKIB.

[lo cTocyeThcs aabTEPHATHBHUX CAHKIIIH, TO CYAJIs MOXKE IPH-
3HAUUTH 1X JIMIIE 33 MPOMO3MIIEI0 HEMOBHOIITHBOTO MOPYIIHHKA.
Bonu MoxyTh OyTH Taki: Oe30IUIaTHI TPOMAJIChKi poOOTH, 3arajibHa
TPUBAIICTh SKUX HE MOXe nepepuinyBatd 200 roauH; BiTIIKOIY-
BaHHS 30UTKIB, 3aBJIaHUX MOPYIIEHHIM; y4acTh B OCBITHBOMY ITPOE-
KTi, CIIpAMOBAHOMY Ha ()OPMYBaHHS y MOJIO/I COI[iaIbHUX IIHHOC-
Tell, TPHBAIICTD IKOro He MoXke rmepesuiryBaTu 200 roaus [7].

JlonaTkoBUM BHJIOM TIOKapaHb, 10 3aCTOCOBYIOTH JI0 HEMOBHO-
JITHIX, € KOH(ICKaIlisg Ta BUITY4YEeHHsI BOAINCHKHX TpaB [7].

BucnoBku. IlincymoBytoun BHIlle3a3HAYCHE, MOXHA 3POOUTH
TaKi BUCHOBKH:

1. Bik kpuMiHAJIBHOI BiAMOBIZAIBbHOCTI € aOCONIOTHIUM B OJHUX
KpaiHax i BITHOCHUM B 1HIIHX.

VY Hinepnannax ta [lopTyranii HENOBHOMITHIN, KWW HE AOCST
BIKy KpUMIHAJIBHOI BiJIIOBIANIBHOCTI (IBaHaIsATH pokiB y Himep-
nmanjgax i mictHamusaTH — B [lopryranii), Hi B sIKOMY pa3i He MOXe
OyTH NPUTATHYTUH 1O KpUMiHAIBHOT BiIMOBIAaNBHOCTI.

BopHodac B iHIIMX KpalHaX HEMOBHOJITHIM, SKAW HE JOCST
KPUMIHAJIBHOTO MOBHOMNITTS, HE MOXKEe OyTH MPHUTATHYTUH 10 KpH-
MiHAJIbHOI BiAMOBIAIBLHOCTI, aje 3a HASBHOCTI IIEBHUX OOCTaBHH,
HaBITh AKIIO HE JOCAT KPUMIHAJIBLHOTO MOBHOJITTS, HOrO MOXYTb
MPUTATHYTH 10 KPUMIiHANBHOI BiAmoBinaneHoCcTi. Takumu o0cTaBu-
HaMU, SKi JIO3BOJISIOTh BIIXWUJICHHS B MIPE3YMIIiT KPUMIHAIBHOL
0e3BiANOBIANFHOCTI HEMOBHOMNITHIX, Hampukmang y HiMmewuuwHi,
€ MOpaJIbHUI KPUTEPili — 3pUTICTh 1 MPOHHUKIUBICTH MOJIOAOTO 3J10-
YUHIA, @ Y Benbrii HanonsraroTh Ha aJIeKBATHOCTI 3aXO0/IB, SKi MO-
KYTh BXKMBATH CIICIiali30BaHi Cyqu. Bik BiIHOCHOTO KpUMiHAIBHO-
ro IMyHITETY B LMX KpaiHax TakoX pi3HMd: y Himeuunmni —
YOTUPHAIIATE POKIB, Y benbrii — HIicTHaAUATE.

2. KpumiHanbHe 3aKOHOIABCTBO, IO 3aCTOCOBYETHCS 10 HEMOB-
HOJIITHIX, MICTHTh He0araTo KpUMIHAJILHUX CaHKIIH. Y BCiX JIOCHi-
JOKYBAaHUX KpalHaX 3aXOJd, IO 3aCTOCOBYIOTh JI0 HEIOBHOIITHIX
MPABOIMOPYIITHUKIB, € MEPEBAXKHO BUXOBHUMH Ta JIUCIUILTIHAPHUMH.

Y HiMeuunHi KpUMIiHAJILHOI CAHKIIEI € JIUINe 1030aBIICHHS
BOJIi, aJI¢ Ha MPAKTHUIII [[OTO HIKOJIU HE 3aCTOCOBYIOTh JIO HEIIOBHO-
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JITHIX BIKOM JIO IMiCTHAAUATUA pokiB. Y Tlopryramii, Kojau BUMHEHE
MPaBONOPYIICHHS ~ 3a3BHU4Yail  KapaeThCcsl  1030aBJICHHSAM  BOJI
Ha CTPOK MEHIIE IBOX POKiB, CYAIs MOXE BHUPIIIUTH, 3aCTOCYBATH
JI0 HEMOBHOJITHHOI'O MPABOMOPYIIIHUKA OJUH a00 KiIbKa «3aXOJliB
3aXHCTY, JOIIOMOIH Ta OCBITH.

3. ¥V neskux kpaiHax MOXKJIMBE 3HIDKEHHS a00 301MbIICHHS BiKY
KPUMiHaJIBHOTO TOBHOJITTSI.

VY bBenerii Ta Hinepianmax cepHo3HICTh MPaBOMOPYLIEHHS
i 0COOMCTICTH TPABOMOPYIIHUKA MOXKYTh 3MYCUTH CYJUIIO BBAXKATH
HEMOBHOJIITHROTO MOPYIIHUKA JOPOCIIUM, IIOHHO BiH JIOCAT IIICT-
HAALUATH POKiB. Y TaKOMY BUMAAKY Ha MAJOJITHBOTO 3JIOYHHIIS TI0-
HIMPIOETHCS [Tisl KpUMIHATBHOTO 3aKOHOJABCTBA, 1110 3aCTOCOBYETHCS
710 TIOBHOMITHIX.

I naBmaku, nmesiki kpaiHu nependavyaroTh MOXKIUBICTD BiATEPMi-
HYBaHHS BiKy KpUMiHaIbHOTrO moBHONITTA. HiMeuunna it Higepnan-
¥ JIONMYCKAaIOTh 3aCTOCYBaHHA KpPHUMIiHAJbHOTO 3aKOHOJABCTBA
JUTSl HETOBHOJIITHIX JI0 ABaALSATH ofHOro poky. Tomi ax y I[lopryra-
JIiT MOJIOJII JIFOJTA BIKOM BiJ{ IIICTHAIIISTH JIO JBAIISITA OJTHOTO POKY
HE mianaaaTh mijg KpuMinaabHH KOJIEKC.

VYpaxoBylour TO3UTHBHUN 3apyObKHHUN JOCBil, BapTO HagaTH
MPOMO3UIIil MIOAO0 BIOCKOHAJIEHHS HAIlIOHAIBHOI'O 3aKOHOJABCTBA
y chepi KpuMiHaIBHOI BiINOBIIAIBHOCTI HEMOBHOMITHIX. [Ipornony-
€MO BHECTH 3MiHM 10 cTaTTi 22 KpumiHaiabHOro Kojekcy YKpaiHw,
a came J0AaTH 4YacTHHY 3 3 TakuM (opmymoBaHHsIM: «Ocobw,
110 BUMHHIIM KPUMiHAJIbHI PABOMOPYIIEHHS Yy Billi Bi BiciMHaIIs-
TH JI0 ABAJISTH OJHOI'O POKY M Ha Yac BUYMHEHHSI KPUMiHAJIBHOTO
MPaBOMOPYIIEHHSI MOPAJIBHUH Ta IHTEIEKTYaJIbHUI PO3BHTOK SIKHUX
OyB MOAiIOHMIA 10 HEMOBHOMIITHIX, 33 PIIEHHAM CyIly MOXYTb MijI-
JSITaTH KpUMiHAJIBHINA BiAMOBINANBHOCTI B MOPSAKY, BH3HAYEHOMY
poznitom XV mporo Komekcy».

CnucoKk BUKOPHCTAHUX JIAKepPeT
1. Strafgesetzbuch : Gesetz der Bundesrepublik Deutschland vom
15.05.1871. URL: https://www.gesetze-im-internet.de/stgb/ (mata 3Bep-
Henns: 10.09.2022).
2. Jugendgerichtsgesetz : Gesetz der Bundesrepublik Deutschland vom
04.08.1953. URL: https://www.gesetze-im-internet.de/jgg/ (nara 3BepHeH-
us: 10.09.2022).

121



Ne 3 (17),2022 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

3. Wet betreffende de jeugdbescherming : Wet van het Koninkrijk Belgi€ van
08.04.1965. URL: https://www.ejustice.just.fgov.be/cgi loi/change 1g 2.pl?
language = nl&nm= 1965040806&1a=N (mata 3eprenns: 11.09.2022).

4. Codigo penal : Decreto-lei do Ministério da Justica da Republica
Portuguesa de 15.03.1995 Ne 48/95. URL: https://dre.pt/dre/legislacao-
consolidada/decreto-1ei/1995-34437675 (nara 3Bepuenns: 11.09.2022).

5. Sobre a prote¢dao de menores : Decreto-lei do Ministério da Justiga
da  Republica Portuguesa de 27.10.1978 Ne314/78. URL:
https://dre.tretas.org/dre/36991/decreto-lei-314-78-de-27-de-outubro (mara
3BepHeHHs: 11.09.2022).

6. Sobre o sistema de execu¢do penal para menores : Decreto-lei do
Ministério da Justica da Republica Portuguesa de 23.09.1982 Ne 400/82.
URL: https://dre.tretas.org/dre/158 14/decreto-lei-400-82-de-23-de-
setembro (marta 3BepuenHs: 11.09.2022).

7. Wetboek van Strafrecht : Wet Koninkrijk der Nederlanden van
03.03.1881. URL: https://wetten.overheid.nl/BWBR0001854/2022-07-01
(mata 3BepHenHs: 12.09.2022).

Muzyka V.,

Senior Lecturer of the Department of Professional

Development of Personnel of Bodies, Penal Institutions,

Pre-trial Detention Centers

of the State Criminal and Executive Service of Ukraine,

Institute of Advanced Training of Personnel of the State Criminal
and Executive Service of Ukraine of the Academy

of the State Penitentiary Service, Chernihiv, Ukraine

ORCID: 0000-0001-7301-8146

COMPARATIVE ANALYSIS OF MINORS’ CRIMINAL
LIABILITY IN SOME EUROPEAN COUNTRIES

The article carried out a comparative analysis of minors’ criminal liability
in the Federal Republic of Germany, the Kingdom of Belgium, the Portuguese
Republic and the Kingdom of the Netherlands. Common and distinctive features in
the system of minors’ criminal liability in these states are identified. It is noted that
in each of these countries, the criminal liability of minors will differ slightly, such
as the age at which a person can be held criminally liable or the types
of punishments that can be applied to them. This difference can be both minimal
and significant. It was determined that in the Netherlands and Portugal, a minor
who has not reached the age of criminal liability (twelve years in the Netherlands
and sixteen years in Portugal) cannot be held criminally liable under any
circumstances. At that time, the relative criminal age in Germany is fourteen years,
and in Belgium it is the age of sixteen. The following conclusions were made: the
age of criminal liability is absolute in some countries and relative in others;
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the criminal law applicable to minors contains few criminal sanctions, in all the
countries studied, the measures applied to minor offenders are mainly educational
and disciplinary; in some countries it is possible to lower or increase the age of
criminal liability. Proposals are made taking into account positive foreign
experience regarding the improvement of national legislation. Namely, it is proposed
to amend Article 22 of the Criminal Code of Ukraine by adding part 3 with the following
wording: "Persons who commiitted criminal offenses between the ages of eighteen and twenty-
one, if at the time of committing a criminal offense their moral and intellectual development
was similar to minors, by court decision may be subject to criminal liability in the manner
determined by Chapter XV of this Code".

Key words: minors’ criminal liability, comparative analysis, the Federal
Republic of Germany, the Kingdom of Belgium, the Portuguese Republic,
the Kingdom of the Netherlands.
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