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3AT' AJIBHI TPOBJIEMH TEOPII
TA ICTOPII JEP)KABH I [IPABA,
PLIIOCO®IS ITPABA.
KOHCTUTYUIHHE
TA MIDKHAPOJHE ITPABO

VIIK 340
Kyuyk A. M.,
JIOKTOP IOPUJIMYHUX HAYK, JIOLIEHT,
npocecop kadenpu Teopii Ta icropii gep>kaBu i npasa,
JIHIIpOIIeTpOBCHKUIA ep>KaBHUIN YHIBEPCUTET
BHYTpIIIHIX cripaB Ykpainu, M. J{Hinpo, Ykpaina
«[TIPABOBA CUCTEMA» I «LEGAL SYSTEM»
Y JOCIIIKEHHSAX BITUN3HAHUX 1 BAPYBIKHUX
YUEHHUX

Cmammio npuceésueno 0OCHiONCEHHIO CNIBBIOHOUIEHHSL A8ULY, WO NOZHAYAIOMb-
cs mepMiHamMu «npagoga cucmemay (Ha nocmpaosHcokomy npocmopi) i «legal
systemy (8 meacax 3axiOHoi npagoeoi Kynvmypu). AKyenmosano ysazy Ha Henpa-
BUTBHOCII GUCHOBKY W00 36 3KV GUHUKHEHHS MEPMIHA «NPABO6A CUCMEMAY 3 iMe-
Hem ¢hpanyy3zvkoeo npagosnasys Pene /lasuda. 3pobneno sucnosok, wo 3apyoiochi
NPAGHUKU NEPEBAdICHO YHUKAIOMb guKopucmanis croea «legal systemy, a euxopuc-
MOBYIOUU, (YAKMUYHO OMOMOJICHIOIOMb AGUWE, WO HUM NOZHAYAEMbCS, 3 THUWUM —
nosnauyeane mepminom «npasoy. €sponeiicoka axosa npasnuua nimepamypa ne
suxopucmosgye mepminu «Legal Systemy i «System of Lawy sk 6ionogionuku nousmo
«Npagosa cucmemay i «Cucmema npasay.

Kniouogi cnosa: npaso, npagosa cucmema, cucmema npasd, CUCMemMHicb, pa-
OSIHCHKA OPUCHPYOEHYIS.

IHocTanoBka mpo0JieMH B 3arajJibHOMY BUTJISAL Ta 1i 3B’A30K 3
BAKJIMBUMHI NMPAKTHYHUMU 3aBAaHHsaMu. [ obamnizaniiiai Ta iHTe-
rpauiiiHi mpomecH, o BigOyBarOThCs y CBIiTi, CTall aTPaKTOPOM CTa-
HOBJICHHSI 1 PO3BUTKY MOPUIAMYHOI KommapaTuBicTHkH. CydacHuit
CTaH PO3BHUTKY CHCTEMH TpaBa B YKpaiHi € JAONaTKOBUM (pakTopom
AKTUBI3aIlii TOPIBHAIBLHO-TIPABOBUX JIOCIIKEHb. 3a TAKUX YMOB Ba-
JKJIMBOTO 3HAYCHHS HAOyBa€ MUTAHHS PO3YMIHHS CaMOl CHCTEMU Tpa-
Ba, 3’CYyBaHHS CTaHy JOCIIHKEHOCTI I[bOT'0 MPABOBOIO SBHIIA TOIIO.
Ajxe, TUIIe 3HAIOYH MIPEIMET, MOXKHA BU3HAYATH CYMICHICTh Pi3HUX
KOHIIEMIi iHIIMX CHCTEM 3 MPaBOBOIO PEajbHICTIO, B SIKYy HOTO iM-

9
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IJICMEHTYIOTh, 10 € OCOOJMBO BAXJIMBUM JIJIsi Y KpaiHU, 3BaXKAIOUYH
Ha iHTEHCHBHE pe)OpMYBaHHS JEpKaBHUX IHCTUTYTIB Ta MOJaJbIle
MPOBENIEHHS MTPAaBOBOI peOpMH.

BusHavyeHHs OKpeMHMX MMTaHb, 110 He BUpilIeHi B 00paHiii Aia
AOCTiTKeHHs MPodJeMi. Y Mexax BITUM3HAHOI IOPUAWYHOI HAYKH,
MPOIOBXKYIOUM TPaJMILii paasHChKOI IOPUCIPYICHIIIl, BHKOPHUCTOBY-
I0THCS 20COTIOTHO Pi3Hi 32 CYTHICTIO TaKi TEPMiHH, SK: «IIPaBO», «IIpa-
BOBa CHCTEMay, «CHUCTEMa IIpPaBay, «CHCTeMa 3aKOHOAABCTBay». [lpm
OMY HABOJSITHCS TIpalli 3apyOiKHHUX yYEHHX 3 BiANOBIIHUMU HA3Ba-
MU, OJIHAK, TaKi Ha3BU HE 3aBXKIM MEPEKIIaJIeH] aJIeKBaTHO, 110 MPH3-
BOJIUTH JIO MOMMJIKOBUX BUCHOBKIB. TOMy iCHye HarajibHa moTpeda
3’SICyBaTH 3MICT SIBUILI, IO TO3HAYAIOTHCS HABEJICHUMH TEPMiHAM.

AmHaji3 ocTaHHiX gocaimkens i myosaikaniii. Ha sxanb, myOmika-
if, B SKUX BUCBITIIIOEThCS BKa3aHE MUTAHHsI, HE Tak i Oarato. [Ipu
bOMY, 3a3BHYali, BOHO PO3KPHBAETHCSI y MexXax MOHOrpadiii, HaB-
YalbHUX MOCIOHUKIB, MPHUCBSYCHUX MPaBOBill cucTeMi (MpaBOBUM
CHCTEeMaM), 3 BHUKOPHCTAaHHSIM 3apyODKHHX TMpaib, MepeKiIaJeHnx
MEepeBaKHO POCIHCHKOI0 MOBOIO. 3ayBa)KUMO, IO IOCUTH TPYHTOBHO
MUTaHHS MpaBoBUX ciMer pociimwm: bepaxem B., [asix P., Kap6o-
Hbe XK., Jlexe P, Mapuenko M., Pomanos O., Cainos A., Tuxomu-
poB O., Tuxomupos lO., [paiirepr K. Ta iH.

®opmyaoBaHHS MeTH cTaTTi. Meroro 1iel pobotu € 3’scyBaH-
HSl CITIBBIZTHOILICHHS TIOHSTTS «IIPaBOBa CHCTEMay, 10 BUKOPUCTOBY-
€TBCS Y BITUM3HSHIN IOpUIMYHIN Hayli, 3 TOHATTAM «legal systemy,
110 3aCTOBYETHCS B €BPOIEHCHKIN MpaBHUYI HAYKIII.

Bukjaax ocHOBHMX OOIPYHTOBAHHX pe3YJbTATIB T0CITiIKeH-
Hsl. BiTunsHsHa 1opunyHa HayKa Omepye MOHSTTSAM «IIPaBOBA CHC-
Temay. CHi 3a3HAYUTH, IO MOHSTTS «IPaBOBa CHCTEMa) BBIHIILIO B
HAYKOBHH 00Ir y Apyriid monoBuHi XX CT., X04a 0COOJIMBOI aKTyab-
HOCT1 B ME@XKax paJsHCHKOI FOPUANYHOT HAYKH OTPUMAJIo B ocTaHHi 20
pokiB icayBanHs: CPCP.

Lle MOHATTS, IK BBAXKAETHCS, OXOIUIFOE CYKYITHICTh YCIX JiepkKaB-
HO-TIPAaBOBHX SBHII] 1 MPOIECiB, HacaMIepe/ MPaBOBUX 3BUYAIB, Tpa-
JWIIH, IOPUCIUKIIHHUX OpraHiB, copMOBaHMX OCOOJMBOCTEH mMpa-
BOBOIO MEHTAJITETy 1 MpaBOBOi KynbTypu. [IpaBoBa cucrema €
HaJ[3BUYAIHO CKJIAJJHUM 1 0araTorpaHHUM sIBUIIEM, a Ii TeHE3a, PO3-
BUTOK Ta (PYHKIIOHYBaHHsS OOyMOBIIEHI iCTOPHYHHMH, reorpadiuHu-
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MU, EKOHOMIYHHMH Ta penmiriiauMu gaxropamu. [Ipu npoMy 3Ha4yHa
yBara 30CepeKYeEThCsl Ha THUIOJIOT1 TPaBOBUX CHCTEM.

[IpobGnemu rene3n i (yHKUIOHYBaHHsS NPaBOBOI CHCTEMHU OyiH
TAKOXX MPEIMETOM JIOCTIKEHHS! TaKMX BITYM3HSHHUX MPaBHUKIB, 5IK:
Kypascekuii B., 3aiiuyk O., Kozobpa M., Komwmenko O., Kpym-
yaH A., Jlyus JI., Muponenko O., Onumenko H., Pabdinosuu I1., Cu-
tap L., Tuxomupos O., [[Berkor B., I{gik M., HopHobaii O., lllemrry-
yenko 1O. Ta inH.

3arajgoM MUTaHHS MPABOBOI CUCTEMH € JIOBOJII BUCBITJIICHUM BIT-
YU3HSHOK FOPUUYHOK HAayKOH. 3HAYHHI BHECOK y HMOT0 po3po0-
nenHst 3poomia Onimenko H. M. Bkazanum HaykoBIIEM «Ha OCHOBI
aHaJi3y Pi3HUX HAYKOBHX MIJIXO/iB 3apyODKHUX Ta BITYUZHSHHUX JOC-
JIJTHUKIB BUOKPEMJICHO JIBa OCHOBHI HAINpPSIMH JOCITIJPKCHHS IPaBO-
BHX CHCTEM: CUCTEMHHH, IKHH BUBYAE CYKYITHOCTI B3a€MO3B’SI3KiB Ta
B3a€EMO/Ii BCEpEIMHI MPaBOBOI CUCTEMH, PO3TIISIA€ MPABOBY CHUCTE-
My 5K (opMy opraHizallii, o 3aTHa aganTyBaTHCA IO COLIaTbHUX
3MiH, 3a0€3MEYUTH TOIIYK ONTHMAJBHUX TMOJITHKO-IPABOBUX pi-
IICHb; I[IHHICHO-HOPMATUBHHMN, SIKUI HA BIJIMIHY BiJ{ MEPIIIOTO BUXO-
JIMTh 3 ypaxyBaHHS KyJIbTYPHO-ICTOPUYHOTO, [yXOBHOTO 3MiCTY Ipa-
BOBOI CHCTEMH, SKa IPYHTYETbCS Ha ijeajax CBOOOIH, PIBHOCTI,
crnpaBeuMBoCTi» [ 1, ¢. 4].

JIyups JI. A. «chopMyJIbOBAaHO TIOHSATTSI THUITY MPABOBOI CUCTEMHU
SK CYKYITHOCT1 HAaHOUIBII CYTTEBUX IOPUINYHUX O3HAK, MPUTAMAHHUX
TpyIli MPaBOBUX CHUCTEM, IO 3HAXOIATHCA Y MEXax MEBHOrO MPOCTO-
Py Ta 4acy; BUOKpEMJICHO OCHOBHI THUIIOJIOTIYHI O3HAKH, 5IKi € METO-
JIOJIOTIYHOI0 OCHOBOIO THUIOJIOTi3amii Cyd4acHHX IPAaBOBHUX CHUCTEM
CBITY Ta BHSIBJICHHS HOBOTO THITy — MIKJEpPKaBHOI MPaBOBOi CUCTE-
MHU», 8 TaKOX «C(POpMyIbOBaHO MOHSTTS MDKIEpKaBHOI MPaBOBOI
CHCTEMH SIK IUTICHOI CTPYKTYpHO BIOPSIKOBaHOI 3a JOIMOMOTOIO
MDKHapOAHO-TIPABOBHX HOPM Ta iHIIMX MPaBOBHUX 3acO0IB CTIHKOT
B3a€EMOJIi Cy0’€KTIB MIDXKHAPOJHOTO MpaBa, M0 3a0e3Meuye JOCHT-
HEHHS MDKHApOTHOTO MPaBOMOPAIKY SK HEOOXiJHOI MepeayMOBH
(YHKIIOHYBaHHS CBITOBOi CHCTEMH 3arajioM Ta PerioHaJbHUX CUCTEM
30KkpeMay [2, c. 12—13].

BaxmMBUM B acleKTi HAIIOrO JOCIIHKEHHS € IMOJO0XKEHHS KOJIEK-
tuBHOI mpani «[IpaBoBi cucremu cydacHocti. ['moGamizamis. JJemox-
patu3Mm. Po3BHTOK», B sIKili aBTOpPH aKLUEHTYIOTh yBary Ha TOMY, LIO
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«MU MOIANUIA 10 TAKOTO eTaimy, KOJM MO)XKHa aHalli3yBaTH HasBHI
(hakTH BITYM3HIHOTO MPABOBOTO JKUTTS 3 JIEMIO IHIINX, HDK paHille,
MO3UILiH: HE 3 POPMAIILHO IOPUANYHUX, COLIIOIOTTYHUX, TICUXOJIOTIY-
HUX, a 4epe3 TIPU3MYy HaliOHAJbHO-ICTOPUYHOI, KYyJIbTYPHO-
TUTIOJIOTIYHOT MPUPOJHM BITYM3HSAHOTO MPABOBOTO CBITY Ha KOPHUCTH
Mi3HAHHS KOHKPETHOT IUTICHOCTI 1 cucTeMHOCTI» [3, ¢. 7].

Ha nymky 3apy6ixkHoro HaykoBis Tuxomuposa 0., came nmotpe-
0a JocimipKeHHs TpaBa sK MUTiCHOro sBHIIa Oyna (akTOpoM MOSBH
TepMiHa «IpaBoBa cucteMay: «llle oaHiero rpaHHIO B pO3yMiHHI Mpa-
Ba € crpo0a MOrMMOUTH YSBICHHS PO HBOTO SK €MHE 1I1JIE 33 JOTO-
MOTOIO TTOHSATTS "MpaBoBa cucrema'» [4, c. 24].

He 3anepeuyroun 3Ha4eHHs TEpMiHa «[IPaBOBa CHCTEMay JJIsl IO~
JOJIAHHS IOPUMYHOTO IOTMAaTH3MY, BiIXO/y BiJi HOpMaTHBi3MY, Tiy-
HoBa JI. b. IOB’s13ye BUHMKHEHHS I[bOTO MOHSATTS MEpeAyCiM 3 iHTe-
rpaliclo IOPUANIHOTO 3HAHHS, CTBEPKYIOUH, IO MPaBOBa CHCTEMa
SK TOHATTSI «BHHUKJIO y TEOpii MpaBa B pe3yibTaTi iHTerparii 3HaH-
Hsi, TOOTO HE aHaTi3y €MHOTO C(OPMOBAHOTO SIBHIIA, & CUHTE3Y Pi3-
HOIUTAHOBHX 1 Pi3HOXapaKTEPHUX SBHII, sIKi ITiJ] 4ac B3a€MOIii 3a0e3-
MEYYIOTh TICBHUIA 3arajibHOCOIIAIbHUN eeKT, €UHY METy (IIPaBOBE
pETyJIIOBaHHS CYCIUIBHUX BiIHOCHH) 1 TOMY pO3TIIAIAIOTHCS HAYKOIO
SIK CHCTEMHe 1Iize» [5, c. 26].

He 30BciM 4iTKO BHM3Hauya€ MOHATTS «IpaBoBa cucrema» Ca-
imoB A. X. (Ipu UIOMY aKIEHTYIOUM yBary Ha HEOOXiZHOCTI iCHY-
BaHHS X04a O BiJTHOCHOI €JHOCTI y TOIJISaX HA 3MICT IBOTO MOHST-
1s1): «Kareropist "mpaBoBa cucrema" BXKHBA€ETHCS B IOPHANYHIN HayIi
B KUIbKOX 3HAuUCHHSX. 3BEPHEMOCH O CaMOro BY3bKOT'O MOHSTTS
MPaBOBOI CHCTEMH, KOJH IiJ] HEI0 pO3YMIIOTh MPaBo MEBHOI JepiKaBU
1 TEpMIHOJIOTIYHO BOHA MIO3HAYAETHCS SIK "HAIllOHAIbHA PABOBA CUC-
Tema"y [6, c. 117].

Onpasy ciifg HarojJoCHTH, IO TIOB’SI3yBaTH TOHSATTS «IIPaBOBI
cucreMn» 3 imeHeM Pene JlaBua He 30BCiM TpaBmiIbHO. Moro mpartis
MOBOIO opuriHany HaszuBaeTbesi «Les grands systemes de droit
contemporains» (3a3HaunMo, 110 MoAi0HY Ha3BYy Mae i mpaus Paiimo-
Ha Jlexe «Les grands systemes de droit contemporains: une approche
comparative»). Ha tepenax xomumnboro Coroszy Pansucpkux Corria-
mictnunux Pecny6mik (mani — CPCP) Bona Bimoma sixk «Benwuki mpa-
BOBi cHcTeMu cy4yacHOCTi» (mpaus Paiimona Jlexxe Takox BITUM3HSI-
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HOIO HAaYKOIO TIepeKIafaeThcs SIK «Benuki mpaBoBi CHCTEMH cydac-
HOCTi: TOPIBHSUTBHO-TIPABOBUH MiAXiN»), XO4a TNEpPeKIaacThca 3
¢pany3pkoi sik «Benmki cucremu cydacHoro mpasa» (mpans Jle-
xe P. — «Benuki cucreMu cy4acHOTO TMpaBa: MOPiBHSUIBHUHA aCIIEKT»).
BigMmiHHICTh, Ha mepIIuil OIS, 37aBanacs O HEBellMKa, ajie Haro-
JIOCHMO: HE TIpaBOBa CUCTEMa, a cucmema npasa.

Came yepe3 Takuil mepekinaj, sk ykazye Hepcecsni B., 3Hauna
KUIBKICTh HAYKOBI[IB MOYali IHTEPIPETYBaTH «CUCTEMY IpaBa» 1
«IIPaBOBY CHCTEMY» SIK Pi3HI 32 3MICTOM MOHSTTS, PO3IIIAJAI0UH X SIK
BIJIMOBiAHO YacTHHY 1 1ijie. [1ix «paBoBOIO CHCTEMOIO» MOYaIH PO-
3yMITH CYKYIHICTh YCiX IIPaBOBUX SIBUIII, Y TOMY YHCJIi CHCTEMY Ipa-
Ba. OKpeMi HayKOBIIl MOYaIM TOBOPUTH MPO «IIPABOBY CHCTEMY B
HIMPOKOMY PO3YyMiHHI» (TOOTO y 3HA4YeHHI «IIpaBoOBOi ciM’i»), ska
00’€IHy€ KiJbKa «MPAaBOBHX CHUCTEM Yy BY3bKOMY PO3YMiHHI» (TOOTO
y 3HaueHHI OKPEMOT0 HalioHaJIbHOTrO mpasa) [7, c. 449—450]. 3 HaBe-
JEHUMH CIIOBaMH TpaBHHMKA BaXXKKO HE MOrOJAUTHCH. J[o TOro K, Ha
Hally TyMKY, SK BKa3ye aHaJli3 PO3BUTKY LIOT'0 HANIPAMY PaJsTHCHKOT
FOPUCTIPYICHIIIT, 1Ie MOYXKHA MOSICHUTH THM, 10 OUTBIN 3a BCE MIPH Tie-
pexnazi «systemes de droit» sk «cucTeM TpaBa» BUHHKIA O HEY3ro-
mkeHicTs 13 HasiBHUM Yy CPCP po3ymiHHI cucTeMu mpaBa SIK CYKYII-
HOCTI HOpPM TIpaBa, IHCTUTYTIB TpaBa 1 Tranmy3ell mpasa.
[Nepexknangaroun npaimro bepaxema B. «Introduction to the Law and
Legal System of the United States», Bka3ytoTb Ha «BcTyn g0 npasa i
npaBoBoi cucremu Cromydenux lltaTiB», OgHaK MPaBHIBHO MEPEK-
nmagaty sk «BeTyn 70 3akoHOIaBYOI Ta CyJ0BOI cucTeMn» (Ha Kpai-
Hill BUNIQJIOK — SIK «BCTyn 110 3aKOHOJIAaBCTBA Ta CYJIOBOI CUCTEMU»).
Haronocumo, cydoeoi cucmemu, a He npaBoBoi. Binrak, Hi bepH-
xeM B., Hi JlaBug P. He HOCIIKYBalM HISKHX IIPABOBUX CHCTEM.
Hi npo sy «mpaBoBy cHcTeMy» MOBa He iijie y mpalsx aMepuKaH-
CBKOTO 1 ()paHIly3bKOTO JOCHIJHHUKIB. Y TMPaBOBUX KYIbTYpax, sKi
BOHH BUCBITIIIOIOTb, BIZICYTHil 11eii FOpUANYHHUN TEPMiH.

Bonnowac cmig 3ayBaxkutH, mo tepMmid «Legal System» Bukopu-
CTOBYBaB aHIJilchkuil mpaBHUK k. Pan, Ha3zBaBmIM BilacHE MOHO-
rpadiune gocmimxenns «The Concept of a Legal System», o Oyio
oryonikoBane B 1970 p. HasBy mi€ei mpaiii MoXHa TIEpEKIacTh SIK
«Konnenmist mpaBoBoi cucTeMu» (TOUHile, Tak ii i mepekiIananu B
CPCP i nepexiiaialoTh Ha MOCTPAASHCHKOMY TIpocTopi). SIkimo came
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Tak MepexiaiaTv, TO TOIi HeoOXiAHO 3a3HAYMTH, IO Y Mpailli BUCBIT-
JeHo «mpaBoBy cucteMmy Octinay (po3ain 1), «reopito MpaBoBoOi cUc-
temu Kenbzena» (posmin 5). BogHouac eBporneiicbka (axoBa mpas-
HU4Ya JliTeparypa He BHKOpuUcToBYye TepMminn «Legal System» i
«System of Law» sIK BiAIOBIAHWKH TOHSTH «IIPaBOBa CHCTEMa» i
«cuctema mpaBa». Hatomicte ycraneHum € tepmin «Legal Systemy,
OJIHAaK y 3HauEHHI MpaBa, cucTteMu npasa. Tak, y npai «The Concept
of a Legal System» Pan J[. onmcye cucremy mnpaBa SiK CyKYyIHICTh
3aKOHIB, SIKi € HOpMaMH 1 3aKOHIB, SKi HE € HOpMaMH; PO3TIsLAacE 1i sK
cucreMy HOpM. BceTym 10 BUEHHS MpO CHUCTEMHY NPHUPOIY NpaBa
OXOIUTIOE TaKi EHTpalbHI MPOoOJIeMU aHaNITUYHOI Teopil, SK: «IIo €
KpHUTEPIAMHU ISl iICHYBaHHSI CUCTEMH TpaBa?», «sIKi 3aKOHH (OpMy-
I0Th II0 CUCTEMY?» 1 «4H iICHY€ CTPYKTYpa, CIIbHA JUISl BCIX CUCTEM
npaBa?» «Mu pO3MEKOBYEMO iCHYIOUI CHCTEMH TpaBa i Ti, sKi abo
MPUITUHAIIA CBOE iCHYBaHHS (HANPHUKIAJ, pUMCbKa CHCTeMa MpaBa),
abo HiKoNM B3arami He icHyBanu (Hampukinaia, [lmaToH mpomoHyBaB
MpaBo JUisl 11easibHOI Jiep)KaBH). binblie TOro, MU TOBOPHMO, IIO
(paHily3bka cuctema npara icHye y ®@paniiii, ane He icHye B benbrii
a60, mo B [lanecTrHi CHOrOAHINIHA CHCTEMa MpaBa KapANHAIBHO Bijl-
PI3HSETHCS BiJl CHCTEMHU IpaBa, sika icHyBana 30 pokiB Tomy. OjHi€0
3 mijed Teopii cUCTeM MpaBa € BCTAHOBJIEHHS KpUTEpiiB AJs BU3Ha-
YEeHHS ICTUHHOCTI YM MOMUJIKOBOCTI TAKUX TBEP/XKEHb; iX MH Ha3Be-
MO «KpHUTepil icHyBaHHSD) CHCTeMH mpaBay [8, c. 9].

«Pair JI>x. cTBEpIDKYE, 10 «ITUTAHHSIMU ICHYBaHHSI, 1ICHTHYHOCTI
Ta CTPYKTYpU 3HAYHOI MIpOI0 HeXTyBaJd (iocodpu mpaBa uepes
OJIHY cepiio3Hy moMuiKy. Kenb3eH OyB mepiimM, XTO HamojsraB Ha
HEMOXKJIMBOCTI Mi3HATH MPUPOAY TpaBa, SKIIO MH OOMEKHMO CBOIO
yBary Jmile okpemoro Hopmoto. Par J[k. ime HaBiTh Jaini i cTBep-
JDKYE, IO TEOPis CUCTEMH MpaBa € NepeyMOBOIO OYAb-IKOT0 KOMIIe-
TEHTHOT'0 BU3HAUCHHsI MpaBay — Bkasye dimxkepansn [1. B anHoTalii 10
npati «The Concept of a Legal System» [9, c. 2-25].

He MoxHa He aKIIEHTYBaTH yBary i Ha TOMY, IO Y pa3i BUKOpPHUC-
TaHHS TEPMiHA «TIpaBOBa CUCTEMay 3apyOiXkHI JOCIiTHUKN MEPEBAKHO
MalOTh Ha yBa3i MPaBo (OTOTOXHIOKOTH IPABO i MPABOBY CUCTEMY), 30-
Kpema, 1€ BJIACTHBO TaKMM IpaBHUKaM, sk AymanH @., Yorcon A.,
Xyper JLk. Ta iH. DakTUYHO HA II€ BKA3ye 1 BITUM3HSHHUN HayKOBEIb
JIyus JI. A.: «Y MbKHapOJHO-TIPABOBIii JIiTepaTypi PO3MOBCIOPKEHUMH
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€ JIBa MIIXOAW J0 PO3YMIHHS MDKHApOJIHOI IpaBoBoi cuctemu: 1) ii
OTOTO)KHEHHS 3 MDKHAPOJHUM TPAaBOM, CUCTEMOIO IIpaBa, CHCTEMOIO
JDKeper MXKHAPOIHOTO TipaBa; 2) ii BU3HAYEHHS SIK CyKYITHOCTI TEBHUX
MDKHApOJHO-TIPAaBOBUX sIBUIL. lle 3HAYHOIO MIpOIO TOB’S3aHO 3 TUM,
0 aHaJli3 MDKHAPOJHO-TPABOBUX SIBUII 3[IMCHIOETHCSA HE 3 MO3UIIIN
Teopii MbKHAPOAHOTO MpaBa, a 3 MO3MLiH Teopil MKHAPOAHUX BiITHO-
CHH, a TaKOX 3 HEY3TOLKEHICTIO MOHSATTEBOTO amapary Teopii MikHa-
POJTHOTO MpaBa Ta 3arajibHOI Teopii mpasay [2, ¢. 7].

VY nopaiasHCBKI YacH POCIHCBHKI MPaBHUKH HE BHKOPHUCTOBYBAJH
TEpMiH «IpaBoBa cUcTeMay». [IOHATTS «cucTeMa MpaBa» TaKOX He
HaOyJIO MHPOKOTO BXKHUTKY, X04a PO3TISAAATUCE 00’ €KTUBHE 1 IPUPO-
nae npaBo (KopkynoB M. M.), o0’exTuBHE 1 Cy0’€KTHBHE MpaBo
(Tpy6euxotii E. H., Marasunep S. M.), unucte i ymoBHe npaBo (KyHi-
uuH O.), mybniune i nuBinbHe (Mypomues C.), npuBatHe i myOJiuHe
(Tpy6euxoti E. H.). Himenpkuii ropuct I[lyxrta I'. @. po3risaas npaBo
4yepes cucTeMy TpaB i 000B’s3KiB, a (paniy3bkuii — Jrori JI. po3pis-
HSIB TyOJIiuHe 1 IpUBaTHE MPaBo.

Ho xiang 30-x — novatky 40-x pokiB XX cT. cucrema mpasa He
cTaja MpeaMeToOM PaJiTHCHKO1 I0pUIMYHOI HayKu. binbIie Toro, 3arme-
pedyBaBcs TIOALI paBa Ha MpUBaTHE 1 MyOIiyHe (Xoua 11e i He JUBHO,
3Ba)karouu Ha Te, mo y 1922 p. y 3anucui Kypcekomy JleHin nucas:
«Mwu HIYOTrO «IPUBATHOI'O» HE BU3HAEMO, JJIS HAC BCE y cepi roc-
MOJAapIOBaHHs € MyONiYHO-IPaBOBUM, a HE MPHUBATHUM. TOMYy HE00-
XiTHO pO3IIUPIOBATH 3aCTOCYBAaHHS JEPKABHOTO BTPYYaHHS Y «IIPH-
BaTHO-IIPABOBI» JIO'OBOPH, 3aCTOCOBYBATH HE COrpus juris romani o
«UMBUILHUX TPABOBIJHOCHHY», a Hally PEBOJIOIIAHY NPaBOCBiI0-
MicTb» [10, c. 42].

3ayBaxkumo, sk ykazye JliBmmnp P. 3., B ropuanyHiil mitepaTypi
CTPYKTypa IpaBa TPUBAIMH Yac po3riisaaiacs JIHUIIE Yepe3 HOpMaTH-
BIiCTCBbKE MPaBOPO3YMIHHS: OCKITBKM MIPaBO BU3HAYAIIOCS SIK CHCTEMa
HOPM, TO HOr'0 CTPYKTypa po3riisiaanacs K CTPYKTypa 3aKOHOIABCT-
Ba — MOJLT MpaBa Ha raiy3i, iIHCTUTYTH, HOpMH. Ha myMKy 1poro
MPaBHUKA, IPABO CIiJl pO3TISIATH HE TUTBKH 1 HE CTUTBKHU SIK CHCTEMY
HOpM, a K CUCTEMY iJieii, HOpM 1 pealbHUX BIJIHOCHH, SIKI BiJITIOBi-
JA0Th MPHUHIIMIIAM CIPABEUIMBOCTI, PIBHOCTI, CBOOOIM, BIIAMOBIIHO
CTPYKTYpa TpaBa BKIJIIOYAE TPU EJICMEHTH: iJiel, HOPMH, CYCILUIbHI
BiTHOCHHHU. LIs cTpyKTypa IPyHTY€EThCS HA TPhOX 00 €KTUBHHUX BHIAX
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mpaBoBOi MaTepii, BoHa ix oxommoe. Cepell 1UX TPhOX EJIIEMEHTIB
HEMa€e OCHOBHHX i HEOCHOBHHX, MEPHIOPSAHUX 1 ApyropagHux. Ko-
KEH eleMEHT HeOOXiJHHIA: 3a BiICYTHOCTI Xo4a O OJHOTO 3 HHUX SIBU-
1I€ € HE PaBOM, a IHIIUM CycniIbHUM (hpeHomMernoM [11, c. 113—114].

BucnoBku. Takum 4mMHOM, aHali3 JDKEpEN, MPEeIMETOM JOCi-
JDKEHHS SKHX € MpaBoBa cucreMa i legal system, mo3Bodsie 3poOuTH
BHCHOBOK TIPO Te€, IO Ui IOPUAWYHOI HAYKH 3arallbHOBiIOMUM €
(akT iIMAaHEHTHOCTI PI3HUM JepKaBaM PErYISATHBHUX OCOOIMBOCTEH
3a0e3nedyeHHs MOopsAKY y cycniibeTBi. [1oMiOHICT perymoBaHHs Cy-
CHUIBHUX BIJIHOCHH JIO3BOJISIE THUIIOJIOTI3YBATH HAIlIOHAJIbHI CUCTEMU
npaBa. 3apyOiKHI TPaBHUKHU IEPEBAXKHO YHHKAIOTh BUKOPUCTAHHS
CIIOBa «IPAaBOBA CHCTEMa», a BUKOPHUCTOBYIOUH, (PaKTHUYHO OTOTOXK-
HIOIOTh SIBUIIIE, 110 HUM ITO3HAYAETHCS, 3 IHIIMM — MTO3HAYYBaHE Tep-
MIiHOM «IIPaBO».
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Kyuyk A. M.
«[TPABOBASA CUCTEMA» U «LEGAL SYSTEM)»
B UCCJIEJOBAHUSAX OTEYUECTBEHHBIX
N 3APYBEXHBIX YUYEHBIX

Cmamulo NOCEAWEHO UCCIEO08AHUID COOMHOUEHUS. AGLEHUL, 0003HAUAEMbIX
MEPMUHAMU «NPAB0BAst cucmemay (Ha nocmcosemckom npocmparcmese) u «legal
system» (8 npedenax 3anaoHoll NPAsoGoll Kyibmypbl). AKYeHMUpPo8arHo 6HUMAHUE HA
HEeNnpaswibHOCMU 3aKIOYEHUs. O CBA3AHHOCMU 803HUKHOBEHUSL MEPMUHA «NPABOBASL
cucmemay» ¢ umenem @parnyysckoeo npagoseda [lasuda P. Coenano 6v18600, umo
3apybedicHble IOPUCTbL NPEeUMyWecmeenHo usdesaiom ynompebnenus ciosa «legal
Systemy, a UCNonb3ys, PAKMUUECKU OMONCOECMBNSIOM S6IEHUE, KOMOPOe UM 0003-
Hauaemcs, ¢ Opyeum — 00O03HAuaeMoe MmepMuHom «npasoy. Eeponeiickas npo-
GeccuonanvHas opududeckas aumepamypa He ucnoavzyem mepmurvl «Legal
System» u «System of Lawy kax coomeemcmeus. NOHAMUIL «NPAso6as Cucmemay u
«cucmema npagay.

Knrouesvie cnosa: npago, npasosas cucmema, CUCeMAa npasa, CUCMEMHOCHIb,
COBEMCKAs IOPUCHPYOCHYUS.

Kuchuk A. M.

«LAW SYSTEM» AND «LEGAL SYSTEM» IN THE STUDIES
OF DOMESTIC AND FOREIGN SCIENTISTS

The article is devoted to the study of correlation of the phenomena denoted with
the terms “law system” (within the post soviet space) and “legal system” (within the
boundaries of the western legal culture). Attention is paid to incorrectness of the
conclusion as to agreement of the rise of the term “law system” with the name of the
French lawyer Rene David. It is concluded that foreign lawyers mostly avoid the use
of the term “legal system”, and using it, in fact, identify the phenomenon, marked
with this term, with another phenomenon — marked with the term “law”. The
European professional literature does not use terms “legal system” and “system of
law” as the equivalent of the notions “law system” and “system of law”".

The analysis of sources, the subject of study of which is law system and the legal
system, allows us to conclude that for legal science, the fact that various states have
the regulatory features of ensuring order in society is well-known. The similarity of
regulation of social relations allows us to typologize national systems of Law.
Foreign lawyers mostly avoid using the word "legal system”, but using them, actually
identify the phenomenon that affects them, with the other - denoted by the term
"right".

Key words: law, legal system, system of law, systemacy, soviet jurisprudence.
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VIIK 340.12
JIutBunoB O. M.,
JIOKTOP FOPHANYHUX HAYK, TOIEHT,
npodecop kadeapu coriarbHO-TYMaHITAPHAX JUCITUILTIH,
JlyraHcekuii nep>kaBHUI YHIBEPCUTET BHYTPIIIHIX
cnpas imeHi E. O. Jlinopenka, M. CeBepoIOHEIbK, YKpaiHa
IMPABO, KYJIBTYPA 1 IPABOBA PEAJIBHICTb:
KPUTUYHE PALIIOHAJIBHE MUCJIEHHS (KPUTUYHUN
PAIIOHAJII3M) SIK YMOBA BUJKUBAHHS CYCIILJIBCTB
Y CYUACHOMY CBITI

Cmammst € KOHCHeKMUBHUM BUKIAOEHHAM | PO3GUMKOM OesKUX Memo00a02iy-
HUX HOJIOJCEHb 3A2ANbHOI KYIbMYPONLOSiUHOl KOHYyenyii npasa, 0e KpumuyHe MUcieH-
HS K HAUOIbw 8axciuguil 0k NPABO3HAGCEA NPAKMUYHULL ACHEKM KPUMUYHO2O0
PAyioHanizmy mayMayumscs 6 1020 pamieuii poni o cycninbems. I onoenumu ne-
PewKooamu 8 CMAHOBNIEHHI NPABOBUX 0epPIHCA8 [K CYCHIIbCMS, OP2AHI308AHUX HA
3aca0ax PiGHUX NPA8 KOJHCHOL TOOUHU, € apXemunu MUHy1020 (KYavbm CUIU, OUXOomo-
Misl «CEItI—uydHcUtly ma ippayioHanbHa QyHKYIOHATbHA He8ION08IOHICMb chep Oislib-
Hocmi), wo 6 XXI cmonimmi cmae GUPAdCEHHAM 310YUHHOSO, XAPAKMEPHO2O OJis
npeocmasHuKi@ HeKpeamueHux GMOPUHHUX Kynbmyp. JJogedeno, wo Kpumuune muc-
JIeHHs € eniCMeMONO2IUHUM THCIMPYMEHMOM, WO 00380JAE OONAMU 0OMEIHCEHICMb
MUCTIeHHS T Ozﬁ, CNPUYUHEHUX apXemunamu MUuHy1020, Wo cmae yMo80o BUMHCUCAHHA
CYCNINLCMB Y CYHACHOMY C8IMi.

Knruosi cnosa: npaso, xynemypa, npaeosa peanvHicms, (inocois npasa,
KPUMuyHe MUCIeHHs, KPUMUYHUL PAYiOHALizM, CYCRIIbCMEBO, 0epicasd.

IMocTranoBka mpo6sjemu. CTaTTs € TPOJOBXKEHHSM OOIPYHTY-
BaHHS TIO3HMIII1 aBTOpa, y3arajbHIOYe BUKIaAeHHS [1] 1 mogaibmmii
PO3BHTOK sIKOi [2; 3] ciMpaeThCcs HacamIepea Ha i1el0 KPUTHIHOTO
MiAX0Ay A0 TIyMadyeHHs MpaBa sK (eHOMEHa KyJIbTypH, A€ 1 TOHATTS
KPUTHKH, 1 MOHATTS KyJIbTYPU KOPEIIOIOTh 3 PAIliOHATBHICTIO SIK T0-
JIOBHOIO SIKICTIO JIFOJIMHH, IO MPHUHIMIIOBO BiJpi3HAE 11 Bij 1HIIUX
icror. Takuii mMigXiA 3aPONOHOBAHO BH3HAYATH SIK KyJIbTYpPOJIOTid-
HHUM, OCKUJIBKY BIH BKJIIOYAE TAKOXK €JIEMEHTH MIAXOIIB AlaJeKTHYHO-
ro, TePMEHEBTUYHOTO, (PEHOMEHOJIIOTIYHOr0, METOAOJIOTIYHO 00 €1-
HYIOYM iX y JOCHiAHWIPKOMY IUIaHI HABKOJIO PalliOHAIBHOTO SIK
CTPHXHS KYJIbTYPHOTO, IIEPII 3a BCE, y MPaBO3HABCTBI.

AXTyaJbHICTh TEMH OOYMOBIIOETHCS HEOOXIIHICTIO OCMHCICHHS
Cy4acHHX TpoOJieM KpaiHH, BKJIIOUAIOYM W MPABOBi, MOTJIMOJICHHS
SIKUX Y HEraTHMBHOMY HAIpPSAMKY TOKa3aJI0 HEIOCTATHICTh aIlelsiii
JIUIIIE JIO TEPEBaYKHO €KOHOMIYHOTO YM TO MOJIITUYHOTO 1X aCIEKTIB,
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IO 1 3MYCHJIO BUKOPHUCTATH TEPMIiH «BHKHBaHHS». Alle BKIIOYSHHS
aCIIEKTy aKCiONOTiYHOr0 MOTpedye OHTOJOTTYHOrO OOIPYHTYBaHHS,
o 0e3 3BEPHEHHS [0 KYyJIbTYPHO-IMBUII3AIIMHUX MUTaHb BUSBIIS-
€ThCS HEMOMIMBUM. VINIeThCsl PO CTalli LiHHOCTI, BUPOOIIEHi B yMO-
Bax PI3HUX «CMOCOOIB OYTTA JIOAWHMN», OCTAHHE X BH3HAYAETHCA 5K
«KynbTypa» [4, ¢. 6], 3BiACcH I BU3HAYAILHUM TJIYMAauCHHSIM 3a3Ha-
YeHUX TpoOJIeM y MpPaBO3HABCTBI, Hacammepen y (irocodii mpasa,
crae KyJibpTyposoriuae. ToMy KylbTypa i paBo CTAIOTh KaTErOpisiMH,
10 JI03BOJISIFOTH HA CHOTOJIHI SIK MiHIMYM HaOJIM3UTHCS 10 PO3YMIHHS
MEXK HOPMAaTHBHOCTI, 1110 iX TOEIHYE, Ta, 3 IHIIOrO OOKY, JIO TOPY-
LICHHS [IUX MEX, OCKUIbKH MPaBOBY peallbHICTh HAIIOI KpaiHU Xapak-
Tepu3ye sK nepuie (MoeTHaHHA), TaK i Apyre (mopyuieHHs). Buxons-
Yd 3 [bOTO, METOK CTaTTi BU3HAYEHO KPUTHYHHUH PO3IIA] CTaHy
MPaBOBOI PEaNbHOCTI 3 3a3HAYEHOr0 KyTa 30py SIK METOJOJIOTiYHOT
TOYKHU BIJUTIKY JOCITIJIKEHHSI.

AHaJji3 ocTaHHixX AocaiKeHb i myOuikaniid. Akio cnimparucs Ha
KITIOYOB1 MOHATTS, IO OOYMOBWJIM TakoX (OpPMYIIOBAHHS i camoi
mpo0JIeMH, TO 32 BChOT'O BiJIOMOTO PO3MAITTS MiJXOIB 10 iX IHTEpIpe-
Tamii OyAeMo cHMpaTHcsl Ha TPAHUYHO 3pO3yMilli iX iHTepnperarii, mo
MEKYIOTh 3 OYEBUIHICTIO, OCKIJIbKA CTPUKHEM ITO3HIIii, 3apOrOHOBa-
HOI B IIbOMY TEKCTi, OyJI¢ amesilisi 10 parfioHaJIbHUX CTPYKTYpP CBiJIO-
MOCTI, BTUIGHUX HacaMIlepe/l y MOHATTI po3yMmy. Tojii TpaBo KOpEto-
€TBCS 3 HOPMATHBHICTIO, TIOPYILIICHHS SIKOi TSTHE 3a COOOK TICBHI
CaHKIIii, KyJbTypa — 3 PO3YMHUMH JiSIMHU JIFOJIUHU 32 ME&KaMu a)eKTiB,
a MPaBOBa PEANbHICTh — 3 ()aKTUYHUM CTAHOM BiIIOBITHOT HOPMATHB-
HOCTI B KYJIBTYpi, BKJIFOUArOUH ¥ i/ieanbHuil ioro 3pi3. [lepiie, mpaBo
CIIMpAEThCsl HA TMPABOPO3yMiHHS, PO3pOOIIeHEe HacamIlepe]l KIaCHIHOI0
nymkoro Hosoro wacy Big Ipomis I'. go Kanra 1. ta Terens I'. [1,
c. 349-418], xynbTypa — Ha apUCTOTEIIBCHKY [5] (xoua TouHimie O Oy-
JI0 — apUCTOTENIBCHKO-IIUIIEPOHIBCHKY) TPAIHIIIIO 3 YpaxyBaHHSAM TyM-
ku [TnaToHa npo sikocti gy [6, ¢. 232—239], xe parioHaJIbHE BUOKpE-
MIIIOETBCS B CYTO JIIOCbKE Ha TPOTHBary MPHPOAHOMY
(«HatypanmbHOMY»). [IpaBoBa peanbHICTh, SIK MOHSATTS MPAaBO3HABCTBA
BXKE HAIlMX YaciB, MOBHICTIO CITUPAETHLCS HA HAHOUIBII PO3BHHYTY Ha
cboroiHi (inocodchko-mpaBoBy KoHiemniito Makcumora C. [7] 3 ypa-
XYBaHHSIM KPHUTHUKH, BHCJIOBJICHOI aBTOPOM IMX pAaKiB [8; 9, c. 389—
393]. Illo crocyeThbCss KPUTUYHOIO PAIliOHATI3MY, TO TYT, 3BHYAIHO,
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OPIEHTUPOM 1 METOAOJIOrUHOKO oropoto € npati [lonmepa K., Hacamrie-
pen ¥oro «Bigkpure cycninbCcTBO Ta Horo Boporm» [10], a Takox Bit-
YU3HSIHOIO JIoTiKa 1 Merogoiiora Tsria O., sKuii 31 CBOIMH HOCIIIIOBHU-
KaMH pO3pOo0JIs€ KOHIIEIIIiF0 KPUTUIHOTrO MUCIICHHS [11], irHOpyBaHHS
SIKOTO Y CYCHUIbCTBaX «BTOPUHHUX KYJIBTYP)» 1 CTA€ MUTAHHAM iX BH-
KHMBaHHS B cydacHOMYy cBiTi [1, c. 108—133]. V 3aranpHOMYy IiaHi nux
MUTaHb y CBOIX MpaIsIX TOPKAJIMCS TEOPETUKU i ¢iiocodu mpapa Ta
corianbHi (inocopu banmaypa O., baymeiicrep A., buctpunpkuii €.,
Boexk B., I'pumyk O., Janwiess O., [[3s00anb O., Kanunoscrkuii 1.,
Kosto6pa M., Kocrumekuii M., [ponees C., PaGinouu I1., PabiHo-
B4 C., CnuBka C., Tuxomupo O., [llampaii B. Ta iHmi HaykoBili, sKi
TAKOX PO3KPUBAJIM Pi3HI aCIEKTH B3a€EMOOOYMOBJICHOCTI KaTeropik,
BHHECEHHUX SIK KJIIOYOBI B I[ili CTATTi, BKIIFOYAIOYH M ACIEKT METOI0JI0-
TiyHHN. AJIe BUOKPEMJICHHS KPUTUYHOTO PAIliOHATI3MY SIK HEOOX1HOTO
METOJIOJIOTTYHOrO (PyHAAMEHTY BUpIIIEHHS HaralbHUX MHUTaHb PO3BUT-
Ky CyCIIbCTBA 3 aKICHTYAI[I€I0 HOro mpaBoBoi chepu 00YMOBIIIOE SIK
HOBH3HY TIOCTAaHOBKHU MPOOJIEMH, TaK 1 il MeTy: OOIpYHTYBaHHS KUTTE-
BOi HEOOXIAHOCTI TaKOro MiIXOAy B CY4acHHX YMOBax OOMEKEHOCTI
pecypciB MJIaHeTH Ta PEHUAMBIB MPUMITH30BAHOTO MUCIEHHS MUHYJIAX
YaciB yepe3 BUKOPUCTAHHS NpaBa sIK PEryJIATHBHOrO iHCTPYMEHTApIilo 3
BHOKPEMJICHHSIM KYJIBTYPHOI CKIIaJ0BOI KUTTS cycrinbera. [lonepen-
Hi PO3BIJIKM aBTOpa IUX PSAAKIB sl JTOCATHEHHS TAKMM YHHOM c(hop-
MYJIbOBaHOI METH € HEeJOCTAaTHIMH, 3Ba)Kal0UM Ha MacIuTad mpoOieMu
[12; 13], a TOMY iX MOXKHA PO3IJISAATH K IPOIEICBTHYHI.
BukyianeHHsi 0CHOBHOTO 3MicTy. 3BUYaliHI MipKyBaHHS CTOCOB-
HO PaIliOHAJIBHOCTI SIK JIFOJICHKOI CBIZJIOMOCTI Ta BiMOBIAHKUX JIill BO-
JTHOYAC MAlOTh 3arajbHUN 3MICT 3 TOHATTSAM 3I0POBOTO TIIY3Ay —
common sense — OJHOr0 3 3aCaJHUYMX MOHATH (imocodii mpaBa Ho-
BOTO Yacy. AMNeIsIis caMe J0 IbOro Mepioy MOsSCHIOETHCS HacamIle-
pel THM, 10 OCHOBHI OHSTTS, 10 BU3HAYAIOTh CYyYaCHHH KOHCTHUTY-
ami3M 1 10 BiAOMTO B KOHCTHUTYLISX TEPEBa’KHOI KIIBKOCTI KpaiH
CBITY CbOTOJIHI, € TOCATHEHHSM (inocodcrko-paBoBoi gymMku X VI —
noyatky XX ctomite. L{poMy >k YacoBi HaleXaThb i TOJOBHI JOCST-
HEHHS THOCEOJIOTIUHOT CHPSIMOBAHOCTI, 5IKi, 3a BCi€i CBOET cymeped-
JUBOCTI Ta HaBiTh MPOTOJIONIEHUX Y APYrii MomoBuHI XX CTONITTS
KIHIM Y4 TO KPHU3U «IIPOeKTy MoJepHy», 3aJIMIIAI0THCS TOJIOBHOIO
OITOPOIO JIFOJICKKOTO PO3YMY B OCSTHEHHI IIOTO CBITY, IIIO BifOWBa-
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€ThCS, TIEPIII 332 BCE, B 3MICTI OCBiTH. TOMY CIiJl MAKPECIUTH ¥ 3HA-
YCHHS PAIiOHAILHOTO SIK TaKOro, M0 € HAaWKpamuM y Tiaxojax 10
BUPIIIEHHS! HATAILHUX MHUTaHb OYTTs JIOJUHM B CBITi. [HIIMMHU cIto-
BaMHM, HEMEPeciuHi JOCATHEHHs XX CTONITTS B PO3pOOIL METO0JI0-
TYHOTO IHCTPYMEHTApil0 HAYKOBUX JIOCTIDKEHb HE MEPEKPECIIO0Th
JOCSITHEHb MUHYJIOTO Ha KIITANT TOTO, 1[0 HEHMOBIpHI YCIIXH Mate-
MaTUKU HE CKacOBYIOTh Toro, 1o 3poommum Ekiif i Iligarop, a cy-
YacHi JIOTiUH1 cucTeMy — (popMaibHOT JToriku ApucToTens. [onoBHmiA
MPHUHIUI KPUTHYHOTO pallioHali3My, TEpMIHOIOTIYHO BTUIEHHH HOTO
3aCHOBHUKOM fIK «(anbcu(iKoBaHICTb», 03HAYAE MOXKIIUBICTD CIIPOC-
TYBaHHS SIKOTOCh HAYKOBOTO MOJIOXEHHS YU TO TO3MUIII (a He mepek-
PYUCHHS) 1 CTOCYEThCSI TEOpEeTUKO-Ti3HaBaIbHOI AistibHOCTI ([Tommep
BHUKOPHUCTOBYE I'PEIbKY €THMOJIOTIYHO-TEPMIHOJIOTIYHY OCHOBY IS ii
BH3HAUCHHS SIK SITICTEMOJIOTI0, & HE OUTBII 3BUYHY JIJIsl HAC JIATUHCH-
Ky — SIK THOceoJiorito). Hama iHTeprperamis Takoi KpUTHYHOI mepe-
BIPKHM MOXKE€ 3JIaTHCS JIEIO CIPOIIEHOIO, ajie BOHA € JOCTaTHBOIO s
POOIT 3 TIPaBOBUMHU 1 MPAaBO3HABUMMH TEKCTAMH, 3BAKAOUM Ha 3ara-
JBHUN CTaH BITYM3HIHOI KYJIBTYpH, BKIFOUAIOUH ii TPaBOBUI acIeKT,
Jie CyTO pallioHalbHa CKJaJ0oBa € JOCHTh CEPHO3HO NPUTHIYEHOIO
OHTOJIOTTYHMM Ta aKCIONOTIYHUM THUCKOM KYJIBTYPHO-ICTOPUYHOT
CHaJIINHA, OOTSDKEHOI MPUMITH30BAaHUMH YSBICHHSIMH, LIO CIIApPa-
IOThCS Ha apXETUIHU CXIHOTO apeayy KyJabTyp, MOCHJIEHI TOTalliTap-
HUM MUHYJIHM.

BuokpemMrMo HaWBIIMBOBIIII: 11€ KYJIbT CHIIH, TUXOTOMISI «CBiii—
qy)XKUi» Ta ippanioHanbHa MO CyTi (yHKIIOHAJIbHA HEBIIMOBIIHICTH
cdep nmisutbHOCTI. [yt XXI CTONITTS KOXEH 3 WX apXeTUIIB € 3710~
YHHHO 3a0apBIeHUM, SIKIIO B IXHIM OLIHII CIUPATUCS HA TOMIHYIOUY
(sx MiHIMyM OQiliifHO) A€o0 MpaB JIOAWHK Ta KOHIENT MpPaBOBOI
JepKaBu. 3ayBaKMMO, IO BKa3aHEe OOTSKEHHS € MPUYMHOK 3y00-
XKIHHA UUIAX HApOJiB, HAWSCKPaBIIMM MpPUKIaIoM y XX CTONITTS
sikoro Oyna ApreHTrHa, a B X XI CTOJITTI, 31a€ThCs, HA TaKe MPETEH-
Jy€ BXKE Hallla KpaiHa, SKIIO CIUPATUCS Ha COIIaIbHO-CKOHOMIUHI
MOKa3HUKH OCTaHHIX JIECATUIIITh. ApreHTHHa Ha moyatky XX i B me-
piiid monoBuHI XX CTONITTSA — OfHA 3 HaibaraTiux KpaiH CBiTYy 3
Jy’KE€ BUCOKUM PIBHEM »XHUTTS HACEJICHHS Ta HEHMOBIPHUMH peCcypc-
HUMH IOKa3HMKaMu. AJle, K 3a3Hadac HaWBIOOMIIIMN Ha ChLOTOAHI
icropuk @epriocon H., «exoHoMiuHa icTopis ApreHTHHH B XX cTO-
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JTTi — CyMHa TpHUTYa MPO Te, IO BCS CUPOBHHA CBITY € OE3CHIIOI0
nepen JmieM Oe3JapHOCTi cBoro BiacHUKa» [14, c. 124], a indns-
HiiiHi potecH, siKi € EeHOMEHOM «HE TUIBKH €KOHOMIYHUM, a U 1o-
smituaHuM» [14, ¢. 125], Ta cTpiMKe 3y0OXIHHS Hapoxy Ha TJIi Hal-
3BHYAHOTO PO3MIAPYBAaHHS W 3pOCTaHHS HEPIBHOCTI B CYCHIBCTBI
MEpeTBOPUIIM JKUTTA B Wi «KpaiHi cpibma» Ha «xommap» [14,
c. 130]. Take craHOBUIIE Ta HETATUBHUI B IIIOMY HampsiM CyCITiJIb-
HO-TIOJIITUYHUX T4 EKOHOMIYHUX TIPOIIECIB 3HAYHOI MIpPOI0 00YyMOB-
JIIOBABCSl BTPATOI0 PAIliOHAIBHOI CKIIAZOBOI B CMHCIOBOMY TIOMI SIK
BIIAIHUX CTPYKTYp, HacaMIepes camoi Jep:KaBy, TaK i MOBCAKIEHHO-
ro Oyrrs. [IpoTe Bce 1€ € JOCUTh JalieKuM BiJl HaC 1 TEpUTOPIANBHO, i
B IHINMX IUIaHAX, 8 HABOJUTHCS SIK MPHUKIA] JIUIIE 3 TPUIUH Ha3BH-
YaifHO 3HAYHUX 30iriB y CMHCIOBOMY HAIIOBHEHHI JKUTTEBOTO CBITY, a
TaKOXK COLIaJbHO-MOMITHYHHUX MPOLECIB 1 y HAIIMX CIIBBITYM3HUKIB,
0, Ha JKajb, Ie Jalieke A0 Hac HaOmmkye. BinmBepra >kamiOHiCTh i
IMHI3M BJIaJIHUX KU, 10 € JIOCUTh CEPHO3HO KPUMiHATI30BaHHUMU
(BimoMuii piBeHb KOpyMIii B YKpaiHi — JIMIIE OAWH 3 TOKA3HUKIB I[bO-
ro, Xo4a ¥ HalBaXJIUBIIIUII), Ta 0e3MOpPaJHICTh MPOMOPLIHHO Oe3-
MPaBHOTO HACEIEHHS JI0BENa KpaiHy 10 MeXi EKOHOMIYHOTO Kpaxy Ta
TEepUTOpialdbHUX U iMiIKeBUX yTpaT. OCTaHHI A0NAIOThCs HAATO TO-
BUIBHO, IPUYOMY TOJOBHHMH IHCTHUTYILISIMH, IO MPOTHIIIOTH TpoMa-
JSTHCBKOMY CYCIIUIBCTBY, sIK€ TTOunHAE (hopMyBaTHCs (HaaTo OOIiCHO
1 3 HQI3BUYAHUMH HANPYTOIO Ta MOIIsIMH), € caMi IIi BJIAJHI CTPYK-
TypH, BKJIIOUAIOYM MPABOOXOPOHHI OpraHd (30BHIIIHHOTO YHHHHKA
MU HE TOPKAEMOCS SIK OYEBHIHOTO, i TAKOTO, IO 3HAXOJUTHCS B Mpe-
IMETHOMY moJi momitonorii). Came 1ie ¥ JT03BOJHMIO BHCIOBUTHCS
BHUIIE B KOHTEKCTI iCTOPUYHOTO NUIAXY APreHTHHH B MHHYJIOMY CTO-
JIUTTI, 7€, K BIIOMO, MPEICTAaBHUKHU CUJIOBUX CTPYKTYp HAJTO 4acTO
BiJlirpaBajy BUpIlIAIbHY poiib y GopMyBaHHI crienn(ivyHOl IpaBoBOi
peanbHOCTI, cenruidHicTh siKoi Oyna, 30KpeMa, B TOMY, IO MPaBo
TIYMaumIoch 1 3[IMCHIOBAJIOCH MEPEBAXKHO SIK BTUICHHS CHIM 0e3
palioHaTbHOro HOro OOTPYHTYBaHHSI.

OnHi€r0 3 TONOBHHX NMPHYMH HABENEHOTO MPUKIIAAy 3aHenanry
KpaiHu, 10 KOJUCh MaJia TiHI MOKa3HUKH, Oyja HEMOXIJIMBICTD Jli€-
BOI KPUTHKH JISUTBHOCTI MPABISUMX KT 3 pamioHaJbHUAX MO3HLIH. 3a
TaKUX YMOB BTPAuYa€ThCs Ta SKICTh iICHYBaHHS JIIOJMHHU B CBITI, 5IKa €
TBOPUOIO, OCKUJIbKA KPUTUYHE MHCIICHHS BiJOYBAETHCS SIK CYTO palio-
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HaJti3oBaHuH (y O0e3mocepelHbOMY CEHC1 MMOHATTSI ratio — po3yM) Bapi-
aHT TBOPYOTO MHCJICHHs B3arami. HaBeneHi apxerunu (KyJbT CHIIH,
«CBIH—UyXHi», QyHKI[IOHATFHA HEBIAMOBIAHICTD /Aill) € IPUHIIMIIOBO
MPOTUJIGKHUMH TPABOBIM OpraHizamii )HUTTSA CYCHUTBCTBA, OCKUTBKU
MOPOJIKYIOTh, TOUHIIIE BiJIPOKYIOTh, TOJIOBHUN €K3UCTEHIIIA iCHY-
BaHHS B HbOMY — cTpax. [IpaBo cuiu (a He cuia TpaBa sK PIBHUX
MpaB KOKHOI JIIOAWHU) BTUTIOETHCS HE TUIBKH B MOXIIMBOCTI CYTO
(i3MYHOTO BIUIMBY Ta MPUMYLICHHS, 8 Ma€ BTUIIOBATH Pi3HOMaHITHI,
HaBAXIMBIIIMMHE 3 AKHX € CHJIa BIagu. Muerbes npo il BUKOPUCTAH-
HSl B HENPaBOMIPHHU cMOCiO AJIsl OTPUMaHHS OCOOMCTHX, TPYIOBHX
YU TO KOPIOPAaTUBHUX IE€PEBAr, BKIIOYAIOUM I HErJaCHUN Ipojax
3arajpHUX (Iep’KaBHUX) MOBHOBaKEHb, TOOTO KOpymiito. [cTropuuHo
1€ € IPUTAMaHHUM CTapOJaBHIM CYCIITLCTBaM, IIO B 3aXiIHOMY ape-
ali KyJabTyp AONANOCS MPOTATOM MPUOIM3HO OCTaHHIX M’ ATHUCOT PO-
KiB, KOJM Ha OCHOBI Meperisay MiIMypKiB XpUCTUSHCTBA HOTO pe-
(dbopmaTopamu OyJI0 OOTPYHTOBAHO CBITOTJISHI IMO3MILII, 110 CTAU
¢dbynaaMenToM inei mpas moauHu. Lle Te, mo MoxxHa Ha3BaTH MPHH-
nunamu Pedopmartii, siki Majau BUpiliajdbHe 3HAYEHHS Ha (GOpMyBaH-
Hs TPaBOCBIJIOMOCTI Ta caMoro mpapa, i copMmyitoBaTH iX, SfK:
1) npuHIMT PIBHOIOCTOIHCTBA; 2) MPUHIIMIT iHAMBITyaIbHOI BiIMIOBI-
JanbHOCTI; 3) mpuHIMN (KyJbT) yecHoi mpami [15, ¢. 733]. Emictemo-
JIOTIYHO I MPUHIMIU TPYHTYIOTbCS HA KPUTUYHOMY CTaBJICHHI JIO
COLIaJIbHUX Ta MOpPAJbHUX cdep OyTTs Ta CHMpPaHHI Ha palioHaIbHE
iX TIymMaueHHd, a 3BiICH W BifioMi TpaHCQOpMAIlii IEepKOBHOTO JKUT-
TS, OCKUTBKH HaeThest mpo CepeqHbOoBIvYS Ta MEPEeTBOPEHHS B COIli-
aNbHIN, TONITHYHIA Ta E€KOHOMIUHil cdepax XKHUTTSA CYCHUIBHOTO.
Kputnka sik HeCIPUIHSTTS HEpal[iOHAILHOCTI Ta KPUTHKA SIK COIli-
aJIbHA TBOPYICTh 3MYCHJIA JIO TIEPErIISA Ly MOTJISAY 1 Ha IIPaBo, MO0 Bij-
ousocs, 30kpeMa, B TOMY, 110 BOHO MOYaji0 BU3HAYATHUCS 4yepe3 Mo-
HATTS CBOOO/M, a HE CIPaBEIMBOCTI (1[0 pO3yMiJIacs HAITO MO-Pi3-
HOMY), SIK-TO OyJIo 710 IMX d4aciB. [HIIMM pe3ynabTaToM, 3HAYHOIO
Mipoto MOB’si3aHUM 3 [1epUKIIOBOIO eraiTapHO0 MPABOBOKO TPAIHIIi-
eto, sikio 3a [Tonmepom K. [10, ¢. 150], ane # sik mporojomieHHs! piB-
Hocti nepen borom y am. [laBma (Kom., 3:11), To0TO min BriimBOM
XPUCTUSHCTBA, Oyll0 OOIPYHTYBaHHS PIBHOCTI BCiX Mepel 3aKOHOM
a00 piBHOCTI IOPHINYHOI.
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Hacrynuuii apxerun couiajdbHOI B3a€MOJil, IO CIIMPABCs Ha Tie-
PBICHE CHPUHHATTS IHIIOTO 3a CBITOTJISIHOK (POPMYJIOK «CBIH—
qy)KAH», 3aIMINAE€ThCA XapaKTEPHCTHUKOI 3HAYHOI KUIBKOCTI KpaiH,
Jie i1es paB JIIOJMHH SIK PIBHUX TpaB KOXKHOI JIIOAMHU HE CIpUiiMa-
€TBCS 3 SIKUXOCh MPUYWH (HAMPUKIIAJ, PEliriiHux abo 11eoIoriyHuXx,
MepeBaKHO TOTANITAPUCTCHKOTO TaTyHKy). Poskputi beprconom A.
KyJbTYPHO-ICTOPHYHI MiMYPKH CBITOTJISIJHOTO acMeKTy Takoi B3ae-
MO/Ii1 IOSICHIOIOTBCS 1 3 TOUKH 30pY 1X MOCTIMHOr0 iCHYBaHHS Ta Bif-
HOBJICHHS [16]. BiICYyTHICTh KPUTHYHOI Ta OOMEXKEHICTh paIlioHalb-
HOI CKJIaJIOBOI B TMpollecax B3aeMOJIii B TaKuUX, y TEePMiHOJOrIT
BUJAaTHOTO (iocoda, TPaaUIIHHUX CYCIIBCTBaX IMOSCHIOETHCS B
JIOTTYHOMY TIJIaH1 TSOKIHHSIM JIO CIIPOLIEHHS Ta MPUMITHBI3aMii, B €3i-
CTEHI[IaIbHOMY — TUCKOM IOCTilfHOTO CTpaxy IHepea THMH, XTO B CO-
HianbHil iepapxii 3aiiMae OUIbII BUCOKI mabmi. MU x 3BepHEMO yBa-
ry, IO HaBiTh TMepuIi erajiTapHi B MpPaBOBOMY CeHCI crpoOu
COILiaJIbHOI 1epe0y0BH, SK-TO, HANPUKIA, y JIeBelepiB y AHTIIl
XVII cromitts [17], i HacTymHI HapOAHI BUCTYNU ax o0 Maiigany
OJIHI€IO 3 BUMOT' MaJlll TaKy, IO il MOXHa IHTEPIPETYBATH K KPUTH-
YHE CTaBIICHHSA N0 THUX, XTO BOJOAApIOE. Y TMONITHYHOMY X CEHCi
WIeThCs PO CBOOOAY JIYMKH 1 ClIoBa — mepiii ¢pitocodpcbko o0rpyH-
toBaHi me Cmino3oto b. HeBimuyxkyBaHi mpaBa moguad. TyT ciin
HaraJiaTi ¥ MmiJKpecauTH, 110 BUIATHUIA (iTocod amneinoBaB caMe JI0
palioHaIbHUX CTPYKTYP CBiIOMOCTi, TOOTO 0 pO3yMYy, HAIOJISATAI0uN
Ha HEOOXIJHOCTI MOro BJOCKOHAJCHHS caMme JJIs KOPHCTI JIFOJCH:
«OCKUTbKY HAIIIOK HAWKPAIOK YaCTUHOK € PO3YM, TO € OE3CYMHIB-
HUM, SIKIIO MU JIIHCHO MAaEMO Oa)KaHHS IIIyKaTH KOPHUCTI Jyis ce0e, MU
IIOBUHHI OUIBIIE 3a BCE HAMAraTucs HOro BIOCKOHAIIOBATH, HACKLIbL-
KH 1€ € MOXJIMBHM, 0O caMe B MOro BJIOCKOHAJICHHI Mae OyTH HaIle
HatiBuie Onaroy» [18, c. 64], — roBoputs CriiHO3a, IPUYOMY HEOTHO-
pazoso [19, c. 581]. Po3ym mronMHM JO3BOJIIE TAaKOX JIOJIATA ¥ TIPO-
TUCTOSIHHS JIFOJIMHI 1HIIIM, 110 B MIPAaBOBOMY CEHC1 BiJIOyBa€eThCs de-
pe3 HamoJsTaHHA Ha PIBHUX MpaBaxX KOXKHOI JIIOJMHHM, 10 TAKOX Y
HBOTO HAOYyBa€ CTPYIKHEBOTO CBITOIIISIIHOTO 3HAUYSHHS JUIS (OpMY-
BaHHS HOBOT'O CTaBJICHHS JI0 MTPaBa, a 3HAYUTH 1 JJIsl CTBOPEHHS HOBOT
MPaBOBOI PeaIbHOCT] Yepe3 BTLIEHHS TAKOTO CTAaBJICHHS JJO 3aKOHIB.
BiH 10X0IUTH MPUHIMIIOBOTO BUCHOBKY, 110 Ma€ 3HAYEHHS 11t Qop-
MYBaHHS YSBJICHb IIPO MpaBa JIIOAWHM 1 PO BEPXOBEHCTBO MpaBa i B
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HACTYMHI 4acu: «[ OBOpSATH TaKOX MPO «PIBHICTB» 1 «HEPIBHICTHY,
TOMY IO Ti, KOrO TIOCTaBJCHO I BUPILICHHS IO30BiB, € 30-
00B’s3aHUMH 30BCIM HE 3BayKaTW HA 0COOM, ajie BBAXKATH BCIX PIBHH-
MU # 3aXMIIATH IPaBO KOXKHOTO OJIHAKOBO: 0araTito HE 3a3][PUTH, JI0
OiHsIKA HE CTaBUTHCSA 3 Ipe3upcTBom» [18, ¢. 211]. Tyt #inerses npo
MalHOBHIA CTaH, aJic MAETHCS HA YBa3i i 1HII COIliaJIbHI XapaKTEePHC-
TUKW JIFOJWHH, TPO L0 BiH TOBOPUTH Ha 0araTh0oX CTOpPiHKaX CBOIX
TBOpiB. KynbTypHUIT PO3BUTOK JIFOACTBA B OiK IMOJONAHHS PUMITHB-
HOT0 TPOTHUCTABJICHHS OJIHIET JIFOJMHI IHIIIM, MarO4Yu B)KE TPUBAIY
iCTOpII0, IPOJIOBIKYETHCS i CHOT'O/IHI 1 BILTUBAE HA CTBOPEHHSI MIPaBO-
BOI peaJIbHOCT1 BK€ HOBOI SKOCTI, MOJIOJIAHHS K MOCTIHOTO CIIPOTH-
BY IIbOMY TPOLIECOBi i MOTpedye MIeKaHHS TOTO THITY MUCJICHHS, 10
CIUPAETHCSI HA TOJIOBHY BiJIMIHHICTB JIFOJIMHU BiJI IHIIHUX 1CTOT — PO-
3yM, 1 OTpUMAIIO Ha3By KPUTUYHOTO MUCIICHHSI.

TyT € mOTPiOHMM 3ayBa)KUTH PO TE, IO palliOHANBHE Ma€ cepesl
CBOIX KOHOTAaIlil, TOOTO CMUCIIOBUX 3HAuYeHb, IlI¢ W TaKy, 10 1 BH-
3HA4alOTh SK Halkpame. TakuM 4MHOM, KPUTUYHE € IParHEHHSM
Kpaloro, BiANOBIAHO MPOTHIiS KPUTHYHOMY € TIOBEPHEHHSM JI0 He-
KpAaIioro, HESAKiCHOTrO, HapEIITi MMOraHoro TOINO. [HIIMMU CIOBaMH,
CTBOpPEHHSI MPaBOBOI peaibHOCTI HE 32 MPUHIMIAMH MPaBa sIK PIBHUX
MpaB KOXKHOT JIFOJJMHY CTAa€ MOBEPHEHHSIM JIO TOT0, 1110 i LTFOCTPYIOTh
Ha ChOTO/IHI PI3HUM YMHOM MOOYIOBaHi Jep>KaBH (BKIIIOYAIOYH i YH-
CIICHHI IICEBJIOYTBOPEHHS, B TOMY YMCI1 HaB’S3aHi y BUTJISL peai-
3alii iMIepchKuX amOilliil Ta MPUKIIaAiB MUCIEHHS KaTeropisiMH MH-
HYJIOro, 30KpeMa, Ha TepeHax [py3il Ta VYkpaiHu) SK BTUIEHHS
CYCHUTBHHUX TNparHeHb 1 MOXJIMBOCTEH. [0 OCTaHHBOTrO, MOXKIIMBOC-
Tel, TomaMo, 10 HAEThCS MPO BCIi, BKIIFOUAIOYM W IHTEICKTYaJbHI,
abo mpo Te, IO HepalliOHAJbHA OpraHi3allis CYyCIUIBHOTO KHTTS, a
3HAUUTh 3yOOKIHHS HACEJICHHS B Till YW IHIIHA JiepiKaBi, 3HAYHOIO
MIpoIo € i TIepeBakaHHSIM ippalioHaTbHOTO, IHCTUHKTUBHOTO, CYTO
CIIOKMBAIBKOTO HAJ PalliOHATBHUM, PO3YMHHM SIK KpalldM i TBOp-
yuM. TakuM 4MHOM, POOMMO JIOTTYHUN BUCHOBOK, IIIO MPABO i CTBO-
peHa THM Y4 iHIIIUM CYCIUILCTBOM MPaBOBa PEANBHICTh CTA€ i Xapak-
TEPUCTUKOIO PIiBHS IHTEIEKTYaJIbHOTO PO3BUTKY JIOJCH y LBOMY
CYCHUIBCTBI: BIICYTHICTh KPUTHYHOI MacH, TOOTO palliOHAIEHO MHC-
JSTYUX JIIOJIeH, € MPUYMHOI0 BeJMYe3HOI KiTbKocTi Herapasais. Lomno
MEepIIOro, MParHeHb, TO HIEThCs MPO eIEMEHTapHY PEAYKIII0 CIpHii-
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HATTS CBITY Yepe3 HaMaraHHs akTyaji3allii MUHYJIOro 3 MPUYMH HOTOo
imeanizalii, sIKk MpaBUIIO, TIEPEKPyUYEHOi Ta MidomnorizoBaHoi. [HImmiA,
y3arajibHEHH, BUCHOBOK, YK€ B Mekax cyTo ¢irocodii mpaa sk
MPaBO3HABCTBA: JUIA MOJOJIAHHS TaKUX CTaHIB Y CYCHiIbCTBAX IEp-
YKaBHO OpraHi30BaHMX, MPABO CTA€ OJJHUM 3 HAWAIEBIIINX IHCTPYMEH-
TiB TIOJI0JIAHHS HEraTUBHUX MPOIIECIB, 2 KOMILUICKCHICTH I1i€l podiie-
MU (HalpHKJIaJl, 3HAYCHHS OCBITH TOIIO) HE IEPEKPECIIOE ek
BHCHOBOK (TIpO 3Ha4YeHHs mpasa). TakuM 4uHOM MOke OyTH mojoia-
HOIO 1 KyJIbTypHa «BTOPUHHICTH» HEKPEATUBHUX CYCHUIBCTB, IO MO-
TpeOye KpOmiTKOI YCBiIOMIIEHOT poOOTH, alie 1Ie € TEMOI0 OKPEMOI0
JOCIIJDKCHHS, 1110 BXE 3JIHCHIOETBCS, 1 caMe B MpaBO3HABYOMY Ha-
npsaMmKky [1, c. 578-676; 20; 21; 22].

OcraHHsI 3a3Ha4YeHa BUIIE SKICTh KYJbTYpPHO-ICTOPUYHOI CHaj-
HIMHU K TeBHa (pyHKIIOHAJIbHA HEBIAMOBIAHICTH c(ep AisIBHOCTI,
10 TIOPOJDKYE IppaIliOHANBHICTh CAaMUX i, MAa€ — 3 BIJIOMOIO 4acT-
KO0 YMOBHOCTI, OCKUJIbKM BOHHU € HEPO3PHUBHO MOB’A3aHUMH — COLIIO0-
JIOT1YHO-QEeHOMEHOIOTUHII Ta (opManbHO-ToriuyHNi acnekTu. Ile-
PN BUSBJISETHCS B MOJITHKO-TTPABOBIM IUIONIMHI, SIKIIO OpaTH Te,
[0 HaM € HaWOJIMKYUM 1 HaliOOTI0UHMM, a CaMe HaIlly PeaibHICTh CO-
HiaJdbHY: HAJTO YaCTO MM CTAaEMO CBIJIKAMHM YHM TO CBIJIOMOi, YU TO
HECBiOMOI AKOICh ImiaMiHu cMmuciiB. Vnerses PO BUPILICHHS, Ha-
MPUKIA, TOTITHYHAX TPoOJIeM B aJMiHICTpATUBHHUHN cIociO, aaMiHi-
CTpaTHBHUX MpobieM — y cnoci® iHmmMH, ckaxiMo, (iHaHCOBO-
EeKOHOMIYHHI, EKOHOMIYHHX MPOOJIEM — TAKOXK y CIIOciO He eKOHOMi-
YHHH, AK 1 IPABOBUX — Yy CIIOCIO HE MPaBOBUI, YacTille 3a BCe MOIi-
TryHMiA. Taka eKBUTIOPUCTHKA CMUCIIAMH Ma€ 3a METy a0 SIK pe3yJib-
TaT (a uyacrime 3a Bce 1 mepuie, 1 JApyre) peayKoBaHi J0
eNIleMEHTapHUX MaTepiaJbHUX MOTped iHTepecH, MPUIOMY 3HOBY OCO-
oucte, rpymoBe abo KOpPIOpPAaTWBHE BUIAETHCA 3a 3arajbHE, TOOTO
JiepiKaBHE, 1 BCe 1€ Ma€ 4acTo-TYCTO 3JI0YMHHE, MEePEBaKHO KPHMi-
HanbHe 3a0apBieHHs. Lliii mapagurmi icHyBaHHS MiJKOPIOIOTHCS BCi
foro cepu, BKIFOUAIOUX ¥ MPaBo, 3BUYAHHO Y BUIUISAI 3aKOHIB, SIKi
TAKUM YHHOM CYTHICHO BUXOJSTH 3a MOTo MeXi (HEmpaBoOBi 3aKOHH,
akmo 3a Kanrom l.). [IpuramManHa HeKpeaTHBHHM — BTOPUHHHM —
KyJIbTypaM ipparlioHaJbHICTh BUSBISAETBCS 1 B JIOTIYHHX «3CyBax
CMUCIIIB»: CKJIaJHI 3a BU3HAYCHHSAM COIliaJIbHI NpoOJIeMH Hamara-
IOTBCSI BUPILIMTH B MPOCTHH CMOCiO, IO camo Mo co0i € JOTiYHOI0
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MOMUIIKOIO. PenykyBaHHsI, K HACHiJOK ippallioHaJbHOTO CTABJIEHHS
70 CBITY, MOPO/DKYE HECKIHUEHHY HHM3KY MpoOieM, IO MOCTIHHO He
BUPIIIYIOTHCS, CTBOPIOIOYM CHUTYyallil, MO iX iCTOPis KyJIbTypH BXKe
BHBEJa 3a cBOI Mexi B chepy 3nounnHOro. 106 Oyno Outbin 3po3y-
MUINM, TIPO LIO WIIeThCs, HaBeIeMO MPHUKIa]l 00pa3HOTO XapakTepy:
KOJIUCh BOUTH Ta 3’ICTH CBOTO BOpora OyJio mposiBOM J100JIeCTi # 3a0-
X0YYBaJIOCS CIUILHOTOIO, aJie ChOTO/IHI — 1€ KPUMIHAJIBHUN 3JI0YHH.
Takum ke unHOM i1 Oarato iHIIMX HisiHb KyJIbTypa BUBENA 32 CBOI
MEXKI, O3HAYCHI JI€I0 TpaBa, OJHAK HE BCl IHIUBITM 1 CYCHLIbCTBA
OpraHi3yloTh CBili MPaBOBHU MPOCTIP 1 Yac SK MPaBOBY PeajbHICTH
BIIMIOBIIHO /10 HUX, IUX MEXK, a MPOJOBKYIOTh MPAKTUKYBaTH TaKe
noiganHus co0l mogiOHMX, aje BiKE B IHINIA, CUMBOJIYHHKA CIIOCIO.
Maetbcsi Ha yBasi, mepil 3a Bce, HEMPAaBOMIipHE BUKOPUCTAHHS pe-
3yJbTaTiB mpami iHmuMX (y Hac — norpabyBaHHS OCHOBHOI Macu Hace-
JIEHHSI OO0 4acTKOI0, 3BMYAHHO, BIAJHOI0 YA TO HAOJIMKEHOIO IO
BlIaJu) ab0 Te raHeOHE SBUIIE, 1110 HA0YJIO MAacOBOI'0 Xapakrepy, —
MPOoJaX BIaJHUX MOBHOBAXKEHb, 1[0 Ma€ HA3BY KOPYIIii, a I HHU3-
KA CYCHIUIBCTB, BKIIIOYAIOYM W Halle, € KyJIbTYypHO-HAaI[iOHAJILHOIO
Tpaauuiero [1, ¢. 199-230; 23]. He BunaakoBo Monrteck’e 111, Ha3u-
BaB II¢ PO3KJIAJIAHHAM MPUHIUMIB 1 THUTTAM [24, c. 259], mist Temu
1i€T PO3BIAKY € OLIBII BaXKIMBUM 32 MEKaMH Ili€l eMOLiiHO 3a0apB-
JICHOT OLIIHKH BiJI3HAYUTH HEPAIIOHAILHICTh, TOOTO ippaIliOHATLHICTD
TaKuX /i, M0 1 IPU3BOIATH 10 3a3HAYCHOT0 BUIATHUM MHUCIUTEIEM
rHATTS. JlogaTu MoXHA Te, MIO COPUHHATTS TakUX AisHb SK HOP-
MaJbHUX Ha CYCNUIBHOMY PiBHI J103BOJISIE 3pOOUTH JIOTTYHHIA BUCHO-
BOK IIPO cTaH a0o0 AKICTh TAKUX CYCHUILCTB K THHJIHMX, SKIIO Y TEp-
MiHonorii ¢panmy3skoro ¢izocoda i mpaBozHaBus. [IpunuHUTH X
Take THUTTS — MOpaJbHE 1 MPaBOBE — MOXKJIMBO JIMIIE 32 JOIIOMOT'0I0
HaJaHHS JIIOJCBKOMY PO3YMY MOMKIIMBOCTI MPOSBISATH cebe B Haii-
Kpaiuii, ToOTO KpUTUYHUN 1 TBOPYMH, TOOTO B PalliOHAIBHUH CIO-
ci6. OcranHe X, SK BigoMmo e 3 yaciB Cokpara, € BUPa3OM €IHOCTI
MOpPAJIBHOT'O 3 IHTEIEKTyalbHUM [25], a 11 Te3a, 3BICHO, 3HAYHO I10-
CHJTIOE 3arajbHy IMO3HIIII0, BUCIOBIEHY B MIPKYBaHHSIX, IIO CKJIaja-
FOTb 3MICT I[i€] CTaTTI.

BucHoBku. ['0710BHUM 3 BULLIEBUKIIAACHOTO € TaKe.

1. TIpaBo sk (heHOMEH KyJIbTYpH € BTUICHHSM pallioHaJIBLHOCTI 1
CTBOPIOE MPABOBY PEAIBHICTh SIK CYTO JIFOJIChKE OpraHi3aiiiHe BTi-
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JIEHHS €THOCTI PO3yMY Ta MOpaJi, 0 B Cy4aCHOMY CBiTi IPYHTYEThCS
Ha i1l pIBHUX MpaB KOXHOI JIIOJUHN. MOXJIMBICTh TAKOT'O BTUICHHS
3a0e3Meuy€eThCs Ta MIATPUMYETHCS BIIIOBITHOI MOKIIUBICTIO 320€3-
MEYeHHS JI€BOCTI KPUTUYHOTO PAIliOHAIBHOTO MHUCICHHS SIK BUSBY
TBOPYMX IHTEHIIH JIOOWHH, IO € Popmali3oBaHUM y MpaBi HA CBO-
0oy TyMKH.

2. CouianpHo-oprasizamniiine GpopMyBaHHs IPaBOBOI pearbHOCTI
SK TIPaBOBOI JIep’KaBU B HEKPEATHBHUX CYCHIBCTBAX BTOPUHHHUX KY-
JBTYp MalOTh MOCTIHHUHN CIIPOTHB KyJbTYPHUX apXETUITiB MUHYJIOTO,
TOJIOBHHMH 3 SIKUX € KyJIbT CHJIH, CIIPUAHATTS COL[ialibHOI B3a€MOIii
4yepe3 AUXOTOMII0 «CBIH—4yXHit» Ta ippalioHanbHa (yHKIIOHAIbHA
HEBiAMOBIIHICTH cep AISUTBHOCTI, 0 B Cy4acCHUX YMOBax € MPHYH-
HOIO KpUMiHai3aIlii CBIJOMOCT] Ta Ma€ HACIIKOM 3yO0KiHHS OCHO-
BHOI MacH HacCeJleHHS TaKUX CyCHIbCTB.

3. OnHuMM 3 Ji€BHX NUISXIB MOAOJAHHS CTaHy BTOPWHHOCTI Ta
PATYBaHHS CYCHUIBCTB BiJl COIIaIbHO-CKOHOMIYHUX HErapasJiB € Ky-
JHTUBYBaHHS KPUTUYHOTO MHCJICHHS SIK CTPHIKHS KPUTHYHOTO palli-
OHANI3My Ta BTUIEHHS B MpaBi iell KyIbTypHOI Tpaaulii aHTHYHOTO
Ta XPHUCTHSIHCHKOTO ETayliTapu3My, [0 MPOTUCTOITh MPHUMITHBHIN
peAyKIlii apXeTUIiB MUHYJIOTO, 10 CIIMPAIOTHCS Ha ippallioHali3M i
crty. CBITOTTISIIHUM BHPa)KEHHSIM TaKOTroO BTUIGHHA Mae OyTH Iepe-
Xil BiJ EK3UCTEHIIOHATy CTpaxy 10 CBOOOIM SIK peajibHE 3a0e3re-
YeHHS! HEBIUY)KYBaHHX TpaB JIOJUHHU, chopMyaboBaHUX y (inoco-
¢ii mpaBa HoBoro vacy.
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JlutBunos A. H.

MIPABO, KYJIbTYPA U ITIPABOBAS PEAJIBHOCTb:
KPUTUYECKOE MbIILJIEHUE (KPUTUYECKHUN
PAIIMOHAJIN3M) KAK YCJIIOBUE BBI’KUBAHUS

OBIIECTB B COBPEMEHHOM MUPE

Cmambs aenaemcs KOHCHEKMUGHBIM U3NONCEHUEM U PA3GUMUEM HEKOTOPbIX Me-
MOO0N02UHECKUX NONONCEHUL 00ujell KYIbmyporocudeckol KoHYenyuu npaed, 20e
Kpumuueckoe MbluiieHue, KaK Haubonee 6adcHulll Onsl NPABOBEOeHUs. NPAKIMUYECKUll
acnexm Kpumuieckoeo payuoHaIU3Ma, UCMONKOBbIBAEMCs 8 €20 CRACUMENbHOU POTU
ons obwecms. I 1agHbIMU NPENAMCIMBUAMU 8 CINAHOGEHUU NPABOBLIX 20CYOAPCME KAK
0buecms, OpeaHU308AHHBIX HA OCHOBAHUAX PABHBIX NPAS KANCOO20 Heno8eKd, AGIs-
10MCsL apxemunsl NPOULo2o (Kyabm Culbl, OUXOMOMUSL «CEOU—HYICOUY U UPPAYUOHA-
JIbHOe DYHKYUOHANbHOE Hecoomeemcmeue cep OesimenvHocmu), umo ¢ XXI cmone-
MuU CMAHOBUMCS BbIPAJICEHUEM NPECTYNHO20, XapaKmepHo2o Ons npeocmagumeneti
HeKpeamugHbIX 6MOpUYHLIX Kynemyp. [Jokazvieaemcs, 4mo Kpumuueckoe MuluiieHue
ABNACICS INUCMEMONOSULECKUM UHCIPYMEHMOM, KOMOpPblil NO36805em NPeooo1e8ans
02PAHUYEHHOCb MbIUIeHUS. U OetiCIEUl, 00YCI0BNIEeHHbIX apXemunami npouozo,
Mo CMAHOBUMCSL YCOBUEM BbINCUBAHUS OOUIECTNG 8 COBDEMEHHOM MUpe.

Knrouegvie cnosa: npaso, Kynbmypa, npagosast peairbHocmy, unocogus npasa,
Kpumuyeckoe MoluiieHue, KpUMu4ecKull payuoHaiu3m, oouecmso, 20cyoapcmeo.
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Lytvynov O. M.

LAW, CULTURE AND LEGAL REALITY: CRITICAL
THINKING (CRITICAL RATIONALISM) AS A CONDITION
FOR THE SURVIVAL OF SOCIETIES IN THE MODERN
WORLD

The article is a summary and development of some methodological provisions of
the general cultural concept of law, where critical thinking, as the most important
practical aspect of critical rationalism for jurisprudence, is interpreted in its salutary
role for societies. The main obstacles in the formation of legal states as societies
organized on the basis of the equal rights of each person are the archetypes of the
past (the cult of force, the dichotomy of "friend or foe" and the irrational functional
inconsistency of spheres of activity), which in the 21st century becomes an expression
of the criminal act typical for representatives of non-creative secondary cultures. An
example of the political, legal and economic degradation of Argentina in the
twentieth century is given as a possible parallel for modern Ukraine.

The author notes the special role of the principles of the Reformation
(1. equality, 2. individual responsibility, 3. the cult of honest labor) for modern legal
understanding and the formation of a legal reality based on the observance of human
rights, which was the result of critical rational thinking and actions. He proves that
critical thinking is an epistemological tool that allows one to overcome the limitation
of thinking and actions caused by the archetypes of the past, which becomes a
condition for the survival of societies in the modern world, since the law realizes the
unity of morality and intellect (mind).

Key words: law, culture, legal reality, philosophy of law, critical thinking,
critical rationalism, society.
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VIIK 343.84:(323.3+330.34)
Jwonu O. A.,
KaHIUIaT iCTOPHYHNX HaYK,
JIOLIEHT Kadepu CKOHOMIKH Ta COIliaJIbHUX JUCIUILTIH,
Axanemis [lep>kaBHOI NeHiTeHIIIapHOT c1yx0m, M. UepHiriB, Ykpaina
AJIbTEPHATHUBHI IOKAPAHHS B POCIMCHKIN IMIIEPIT

B XIX CTOJITTI (CTBOPEHHSA APEHITAHTCBKHX POT)
ﬂoczzido;cenml npucesieHo posaa;zc)y OCHOBHUX emanié CMAHOBIEHHS CUCMeMU
KPUMIHAIbHO2O NOKAPAHHA 6 Npu3Mi KPUMIHAIbHO20 3aKoHoOdascmea Pociticvkoi
imnepii XIX cm.

30iticneno demanvuull ananiz UHAYEHb NOHAMML AIbMEPHAMUBHUX 8UOIE NO-
Kapaus y kpuminanoHomy npasi Pociticekoi imnepii ¢ XIX cmonimmi. Ocobnusy yea-
2y npudineno auanisy i 3ICMAsIeHHI0 ATbIMEPHAMUGHUX NOKAPAHb, iX Micys 6 iepapXii
noKapawsv, d makKoodiHc KapairbHum CK1A0068UM AIbMEPHAMUBHUX NOKAPAHb.

Poszxpumo ocobrusocmi npusHauentst i GUKOHAHHSA KPUMIHATbHO2O NOKAPAHHSL Y 6U-
27101 HANPAGNEeHHsA 00 GUNPABHUX APEUMAHMCLKUX POM YUBLIbHO2O 8i0omcmea  Pociti-
coKitl imnepii. 3asnayeno, wo ye Oyno docums cysope noxkapants. OOHOYACHO MALO Mic-
ye noodibHe 11020 pe2yTOBAHHA K ) KPUMIHWILHOMY, MAK | 6 KPUMIHATbHO-BUKOHABUOMY
3AKOHO0ABCMBI, U0 NEGHUM YUHOM NOKPAULYBAO NPABOSL 2APAHMIL apeumanmis.

Knruosi cnosea: noxapauns, KpumiHanibHa NOMUKA, 6UOU NOKAPAHb, 2YMAHIZM
KPUMIHAIbHO20 NOKAPAHHAL.

AKTyalbHICTh TeMU AocCaimKeHHsl. CydacHU HampsMOK po3-
BUTKY TICHITEHIIIapHOI cUCTeMH YKpaiHu mepeadadae mHUpOKe BUKO-
PUCTaHHS aJIbTEPHATUBHUX MMOKapaHb. [lomituka y chepi npusHaveH-
HSl Ta BUKOHAHHS KPHMiHAIBHUX MOKapaHb 3AIHCHIOETHCS 3a JBOMA
OCHOBHUMH HampsiMamu. [lo-miepiiie, po3MIUPIOETHCS KOO 3JI0YUHIB,
3a sIKi HAaKJIAJalTh AIbTEpHATHBHI mokapanHs. [lo-mpyre, BopoBa-
JDKYIOTHCSI HOB1 BUIM TIOKapaHb, HE MOB’s3aHi 3 130JISIII€I0 3acCyKe-
HOT'0, Ta TaKi, IO JaI0Th MOKJIMBICTh HOMY OYTH KOPUCHHM CYCITilIb-
ctBy. Tema € akTyanbHOIO TOMY, IIO iCTOPUYHHUE JOCBiI MHUHYJIOTO
3a0e3nevuye MOXKIMBICTD PI3HOMaHITHOI'O HACTiyBaHHS i/1eH, TyMOK,
MPOIIECY AISUTLHOCTI COLIaTbHUX IHCTUTYIIIH TOIIIO.

AHaTi3 ocTaHHIX HocaiTKenb i mydaikaniil. Crenudika TIopeM-
HOT'O 3aKOHOJIABCTBA Ta OKPEMi aclieKTH aJbTepHATUBHUX BU[IB ITOKa-
paHb aHATI3YBAIUCS BIJIOMUMH JIOPCBOJIOMIMHUMU  (DaXiBIISIMU-
TIOpMO3HaBIsIMU:  AnekcanapoBcbkuM  1O. B., AnpOinpkum O. Ta
uprenom A., Mokpuncekum C. I1., MypasitioBum M. B., HikiTi-
Hum B. M., IMacekom O. B., ITionTkoBchkum O. O., Tanbbeprom /.,
®ininoBum M. A. TleBHy I[IHHICTB JUIs JIOCIIIHUKIB CTAHOBIISATH POOO-
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TH aBTOPIB, SKi MaJIM OaraTWii JOCBiJ MPAKTUYHOI POOOTH B TIOPEMHO-
My BimomctBi: ["ankina-Bpacekoro M. M., T'orens C. K., Kpaincbko-
ro 1. B., Jlyauncekoro H. ®@., Camomona O. I1., ®enpamreitna I'. C.,
peiitepdensara K. Okpemoi yBaru 3aciyroBye myb6umikarist B 1998 p.
«XpecToMarTii 3 iCTOpii MeHITeHiapHOi CHCTEMH Y KpaiHH», YIIOPSAKO-
BaHoi PagoBum I. O. Ta Pizaukowm I. 1., ne nepmmii Tom (dactunu 1 i 2)
MPUCBSYEHUI niepioay icTopii 3 911 mo 1917 pp.

®opmyaoBaHHs MeTH cTaTTi. OCHOBHA METa CTaTTi MOJSTAE B
KOMITJIEKCHOMY BHBYEHHI PO3BHTKY CHCTEMH allbTCPHATHBHUX BUJIB
nokapanb y Pociiicekiii immepii XIX cr., 3’sicyBaHHsS 0ocoOiIMBOCTEH
IBOTO TIPOIIECY Ha MPUKJIIAJl apeTaHTChKUX POT IIUBIIBHOTO BiJIOM-
ctBa. J{yst peanizarltii i€l MeTH TIOCTaBIICH] TaKi 3aBJIaHHS: BU3HAYUTH
MOHATTSI CUCTEMH aNbTEPHATHBHUX MOKApaHb Y 3a3HA4YCHHUH TEpiof,
YCTaHOB, TOB’SI3aHUX 3 MO30aBJICHHSIM BOJIi; 3’SICYBAaTH OCOOJIMBOCTI
PO3BUTKY apeIITaHTCHKUX POT NUBUILHOrO BiomcTBa B XIX cT.; BU-
BUYMTH OCOOIHMBOCTI (PYHKI[IOHYBaHHS apelITAHTCHKUX POT LUBIUIBHO-
T'O BiIOMCTBa; BUBYMTH YMOBH YTPHMaHHS apeliTaHTIB y apelTaHT-
CBKUX pOTax; PO3KPUTH OPTaHI3aIIHHO-IIPABOBI OCHOBH JisIbHOCTI
apelITaHTChKUX POT IUBLIBHOIO BiIOMCTBA B Pociiichkill immepii.

Buxian ocHoBHOro mMartepiany. IHiliaTiBa 31 CTBOPEHHS apeILTaHT-
CBKUX POT SIK aJbTEPHATUBU 3aCJaHHIO Ha KaTOPry Hajexasa MaiOyT-
HBOMY POCIFICBKOMY iMIIepaTopy, BeMKoMy KHs3t0 Mukomi [laBnoBudy.
3a iioro npomnosutieto Bix 3 (15) yepBHs 1823 poky Oyi0 3aTBEpmKEHO
«[Tonoxxenne st 00pa3oBaHKs KPENOCTHBIX apECTAHTOB B KPEMOCTSIX
HuHaOypre u boOpylicke B apecTaHTCKHE POTHI». 3TiJHO 3 UM JOKyMe-
HTOM apelITaHTChKi pOTH TepeOyBalu y 3aBidyBaHHI (POPTEUHUX KO-
MaHJUpIB, a YNPaBISUIMCh IUIAll-MaliopaMu Ha TipaBax OaTalibHOHHUX
KOMaHJUpPiB. AJMIHICTpaTUBHHH KOpIYC CKJIajaBcsi 3a INTATOM 3
4 odinepiB, pempadedens, 16 yHrep-odinepis, OapabaHIiuKa, mHcaps,
IUpyJIbHUKA 1 4 IEHIMKIB, SKi BC1 MPU3HAYAIUCE 3 YHHIB KOPITyCY BHY-
TpilHBOI BapTu. 3arayioM 3a yac maptoBanHsi Onekcanapa | y pizHux
MICIIEBOCTSIX iMIIepii Oyo cTBOpeHO 22 ¢OpTeUHi apelTaHTChKiI POTH,
110 TOAULSUTHCH Ha BiiChKOBO-apEIITAHTCHKI, SIKi KOMIUIEKTYBAJIMCH i3
3aCy/KEHUX 3JIOUUHIIIB 1 BOJIOIFOT BiliCEKOBOr'O BIJIOMCTRBA, 1 apeITaHT-
ChKI pOTH IMBUIBHOTO BifgomctBa. [licis Toro sk Mukona [laBrnoBuu
CTaB iMITEpaTOpOM KUIBKICTh apelITaHTCHKUX poT Yy Pociiichbkill imMmepii
3Ha4YHO 3pocia. 21 mororo 1834 p. Oyno omyOnikoBaHe HOBe «Iloso-
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XKeHre 00 apecTaHTCKUX poTax HHXeHepHOro BEIOMCTBa B Kpero-
cTax». L{uM 1oo)keHHSIM TPOTrOJIOCHIIH CTBOPEHHS 43 apelmTaHTChKUX
pOT BilickkOBO-iH)KeHepHOrO BigomctBa. Y 1838 pomi Oyno Bxe
55 apemrTaHTChbKUX POT. [0 TOCTIHHOTO CKiIaay HUX POT HANEKAIH:
KoMaHaup, 4 monoammx odinepu, dpenpadedens, 16 yHrep-odinepis i
OapalaHINUK; TIEPEMIHHUN CKIaJl CKIAaJIaBCS 3 apelITaHTIB, SKUX 3a
HITATHUM po3paxyHKoM Maio Oytu mo 120 ocib Ha KoxHY poTy. Potn
OyJI0 TIO/IJICHO HA BIIIUICHHS, B SIKi apEIITAHTH ITiIOMPAIKCh 3TiIHO 3
«pIBHOMY MPUTOBOPY 3aCyXKEHHs»; odillepH, SKUX BiAIpaBIIsIA Bif-
OyBaTh MOKapaHHs Yy IMX POTaxX, HE CTAaHOBWIM BHHATKY [1, c. 101].
BignoBigHo 10 3ayBa)eHb OYEBUIIIIB THX IOJIH 3POCTaHHS KiJIBKOCTI
apeITaHTCHKUX POT Y YacH MpaBiiHHSI Mukomnu | mosSCHIOETbCS TaKuM
yrHOM: «BO3HMKHOBEHHEM CBOMM 3Ta KapaTeibHas Mepa OCOOCHHO
OblTa 00s3aHa KajmobaM MeCTHBIX HauanbcTB CHOMpU Ha HEyAOBIET-
BOPHUTEIIFHOE MOJIOKEHHE CCHIJIKK BBUAY OTPOMHOTO, TIOCTOSIHHO YBe-
JIMYMBABIIETOCS KOJIMYECTBA cchutaeMbix» [1, ¢. 129]. Lli ckapru mpu-
BEJIM JIO MIPAarHEHHS CKAaCyBaTH 30BCIM a00 JEII0 3MEHIIMTH KUTBKICTh
JIO/IEH, SIKMX BiANPABISUIA HA 3aciaHHs. MIHICTp BHYTpIIIHIX CIpaB
rp. baynos pagus 3amianTh 3acnanHs 10 Cubipy — apelTaHTCHKUMH
potamu. Yxe B 1825 porli KpimOCHUX KaTOP)KHUX apelITaHTiB MOYalIH
00’€IHYBaTH B POTH 3 MiAMOPSAKYBAHHSIM IX BiICHKOBIN JUCIMILTIHI
(ITonoxennst 26 BepecHs 1826 p.). Y 1827 poui noiOHi BiiCbKOBI po-
TH OYJIO TMOALIEHO Ha POTH iHXKEHEPHOrO i MOPCHKOTO BiIOMCTB, 3a-
MPOTIOHOBAHO OOJAINTYBAaTH B I'YOCPHCHKHX MicTaX apelTaHTChKi po-
TH IMBUILHOI'O BIJJOMCTBA, OYJIM CIOMIBaHHS, IO 3aBISKU I[UM
3ax0/laM 3MEHIIAThCSl BUTPATH Ha MEpecriiky apemTtanTiB g0 Cubipy
Ta 11e JOIOMOXKE PO3BUTKY I'yOSpHCHKHUX MICT, 3aBJISKH OC3KOIITOBHIM
MiIHEBUIBHIHN Mpalli apeITaHTiB.

[epmni apemTaHTChbKi POTH LWBUIBHOTO BioMcTBa Oyio Bil-
kputo B HoBropomi ta [Ickosi. Y 1828 porii Oyiio BUPILIEHO YCiX, XTO
OTpUMaB BHPOK «3aclaHHs», aje OyB NMPUAATHUM IJisi BUKOHAHHS
poOIT, yTpUMyBaTH B apelITAHTCHKUX poTax. Y 1830 p. Oyio Bigkpu-
TO 1Ie BiCiM pOT, Ha YKpaiHCHKHUX 3eMJISIX BOHU Oynu coOpMOBaHi B
Opneci, Kuegi, Xepconi, Mukonaesi ta KatepuHocnasi.

B apemtanTchKi pOTH YB’SI3HIOBAJIM: BOJIOIIOT, OCI0, sIKI OTprMa-
JIM BUPOK /IO 3aClIaHHsI 32 HE3HA4YHI MPaBOMOPYIIEHHs, HE MOKapaHi
«PYKOIO KaTay, Ta 3a TKKi 3TTOUYMHH MPEICTAaBHUKIB PUBLICHOBAaHIX
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craHiB. Y OJHIH 3 TaKWX apelITAaHTCBKUX POT BiAOyBaB MOKapaHHs
ManOyTHii nuckMeHHUK JlocToeBchkuii @. M. CBoe niepeOyBaHHsI y
Hill BiH OMKMCaB y KHU31 «3alMCKU U3 MEPTBOTO JIoMay. TepMiH yTpu-
MaHHs OyB BH3HAYCHUM TUIbKH JUIS BOJIOIIOT, 1HINI 3aCy/PKEHI BBa-
JKalNCh «BCETJANIHUMIY); HE3BAXKAIOUM Ha Iie, OcTaHHi, micas 10-
piuHOTO yB’SI3HEHHS [IEPEBOIMIINCH Y pO3Ps] TEPMiHOBHX Ha 5 POKIB,
a TOTIM y BiliCBKOBO-POOITHWYI POTH, HEMPUAATHI 10 poOOTH 3aju-
manuch y porax 10 pokiB, a mMoTiM iX 3BUIBHSUTM (HAPUKIAJ: J1ecs-
TUPIYHUNA TepMiH TiepeOyBaHHS B apeIITaHTCHhKIM POTi YKpaiHCHKOTO
noera [lepuenka T.TI.). Ckiam poT He oOMeXyBaBCS TiUIBKH Biii-
CHKOBUMH apelTanTamu, a OyB JyXe Pi3HOMaHITHUM, TIOSICHIOETHCS
1€ TUM, IO Y CYCIIUIBCTBI y TOH Yac JOMiHYBaJlll YTHIITapHI MOTJISAN
Ha TpaIio 3aCy/KeHUX. [I[pHUMHOI0 CTPOKATOCT] apelITaHTCHKUX POT
Oyna BifCyTHICTh OyAb-KOI CHCTEMH B IpyIlyBaHHI 0ci0, siki BinOy-
BaJiM MOKApaHHS: TOPAJ 3 JOPOCIMMHU 1 HaBiTh JIOJBMH TOXHUIIOTO
BiKYy yTPUMYBaJKCsS HEMOBHOIITHI; MOPS/ 3 KPUMiHATEHUMH 3JI0YMH-
MU TIPAIIOBaJIM BiMICBKOBOMOJIOHEHI. Ha apemTaHTiB po3moBCIO-
JDKyBajlach BiMICHKOBA JUCIMIUTIHA, X BUKOPHUCTOBYBAJIM Ha IpOMaJ-
CbKMX pO0OTax: MOIIECHHS BYJHIb, PUTTS KaHaB, CIOPYHKEHHS
MOCTIB i T. iH., 32 10 OTPUMYBJIM HE3HAYHE BUHATOPOKEHHSI.

Y 1845 pori 0yio po3po0iieHO 3arajibHE TOJI0KEHHS PO apell-
TAHTCHKI POTH IMBUILHOTO BIJJOMCTBA BiJIMOBIHO JI0 YKJIAJCHHS MPO
MOKapaHHs: KpUMIHAJIBHI Ta BUTpaBHI. ABTOPH YKJIQJCHHS, 3aJHILIH-
BIIM BIMICHKOBHI PEXHUM apeliTaHTChKUX POT, 3pOOHIIH iX TepPMiHO-
BUMH 1 HajajdW iM 3HA4YEHHS BUIIOTO BUIPABHOTO MOKApaHHS IS
0Ci0, HEe 3BUTbHEHUX Bijl TUIECHUX TOKapaHb Ta 3aciaHHs g0 Cuoipy,
JUis oci0 mpuBineiioBanux cranis [2]. Y 1849 poui B Kuesi 3a iHimia-
THUBOIO Maiiopa Ti/u10 Ha JUISHII 3eMITl IJIONICH0 2 JeCATUHU (Terep
oynmeBap llleBuenka T.) Oyio 30ymOBaHO BEIHKY TPHOXIIOBEPXOBY
OyaiBJIIO JJIsl apelTaHTChKoi poTH, po3paxoBaHoi Ha 600 4OJIOBIK.
Tynu camkanu Ha cTpok 10 20 poKiB sIK 3aCyPKEHHX JI0 3aCJIaHHS JI0
Cubipy 3a He3HauHi MPaBOMOPYIICHHS, TAK 1 THX, XTO HAJIEKaB /0
MPHUBIIEHOBAHUX CTaHIB 1 OTPUMYBAB TEPMiH MOKapaHHS 3a TSDKKI
3JI0YMHH, & TAKOX BOJIOIFOTH, 3aCy/DKEHI Ha CTPOK Big 2 10 4 POKIB.
Tam manyBaja cyBopa apMiiicbka TUCHWIUTIHA, apEIITaHTiB BUKOPHUC-
TOBYBAJIM Ha 30BHIIIHIX (3araJIbHOMICBKKX) poOOTax — MPOKIIaTaHHs
BYJIUIIb, PUTTS TpaHIIel, OyIiBHUIITBO MOCTIB, OIJIaTa 32 BUKOHAHY
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pobory He nependadanace. 3 1858 p. y 38’s13Ky 3 HaJMIPHOIO KiJIbKiC-
TIO 3aCy/DKEHUX Y apellITaHTChKUX POTax 3HOBY MOYaJd 3aCTOCOBY-
BaTH 3acianHs 10 Cubipy. ApemTanTChKi pOTH HUBUIBHOTO BiZJOMCT-
Ba a0 1863 p. Oynu y BimanHi ['0JIOBHOrO YIpaBJIiHHS IIUISXIB
CroNyueHb i myomiuHux OyniBens, a 3 1864 p. Oynu nepeaaHi y mi-
MOpsAJKyBaHHS TyOepHaTtopaM. Y 1865 polli KiTbKICTh apeliTaHT-
CbKHX poT y Pociiicekiii imnepii nocsirna 32 [3, c. 416].

VY 1867 p. apemtaHTChKi pOTH 1HXKEHEPHOTO BioMCTBa OyIo 3a-
MiHEHO BiliCHKOBO-BHIIPABHUMH POTaMH, a IHBUIBHOTO 3 1870 p. —
BUIPaBHUMH apelITAHTCHKUMHU BiAJiJIeHHAMH, Oe3 BiHCHKOBOI JHcC-
UIUTIHY, 3 poOOoTaMH BCepeIHI TIOPMH, Ha TEpPMiH TOKapaHHs Bif |
10 4 poOKiB, 3 OIUIATOIO Mpalli 3 po3paxyHky 3/10 Bix 3apobiieHoro.
ApemTaHTH KAIBCBKOTO BiIAITEHHS MpaIfoBalld B TKAlbKil, MOIINB-
Hill, crocapchKiii MaiicTepHsIX, Y MaliCTepHi 3 BUTOTOBJIEHHS 400iIT, ¥
KOBaJIbHI, 110 PO3TAIIOBYBAJINCh Ha MEPIIOMY MOBepci OymiBii. 3a-
MOBJICHHSI OTPUMYBAJIH SIK Bijl Iep>KaBHUX yCTaHOB, Tak i BiJl mpHBa-
THUX 0ci0 ycix craniB. ¥ 1895 pomi, Hanpuknaa, Ha 50 TKalbKuUX
CTaHKaX apeliTaHTaMu OyJI0 BHTOTOBJICHO 182 THCSYi apIIMHIB T0-
JIOTHA PI3HUX COPTIB JUI IIHTTS (OPMEHOTO OJSTY JUIS yCiX TIOpeM
KuiBcrkoi Ty0epHii u ans BinnpaBku Ha Caxanin, a Takox 10 Tucsy
nap apemraHTChbKUX Tydenb. 3iTKaHi B KHIBCHKiIH apemTaHTChKil
POTi TIOJIOTHA 3a AKICTIO HE MOCTYNaNUCh (pabpuuHUM. Y MOIIMBHIN
MalCTepHI BUTOTOBJISIBCS OMST JIJIsi BUXOBAHIIB Boi1ouMupiBChKOrO
KaJISTCBKOI0 KOPIYCY, a TAKOX ISl HUKHIX YUHIB KUIBCHKOT MOMIILiT
Ta TOXKEeKHOT KoMaHau. [Hun MaiicTepHi OynM HEBEIMKHMH, ajie He-
3Ba)KalouW Ha Iie MPUHOCHIM HemoraHui npuOyTok. YactuHa apemi-
TaHTIB Oyna 3aisiHa Ha TOCMOJAPCHKUX poOOTaX: MPUTOTYBaHHS TXKi,
npaHHs OUTM3HU, PEMOHT OJISITY TOWIO. 3 BEMUKUM OakaHHSM apell-
TAaHTH MPAIIOBAIN Ha TAaK 3BaHUX apelITAHTCBKUX TOpOJaX — OpEH/I0-
BaHIM BIIIUICHHSM MICBKIil 3eMii riomiero 6,5 necatuH, mo Oyna
po3raimoBana Ha Oepery piuku JInb6ine. 3a HaIIOHAIBHICTIO 3aCy lKe-
HI apeiTaHTChbKOro BiaiieHHs B 1897 poili moauisiucy TakuM 4u-
HOM: yKpainmi — 205, pocissau — 35, eBpei — 31, monsiku — 9, Tatapu —
9, nuranu — 2, HiMii — 1. BpaxoBytoun 1ie, i BifOyBaiuch TYT 4acTi
Oeciay 31 CBAIICHUKAMHM Ha MOpPaJIbHI TEMH, a 10 CBATAM YUTAJIUCh
JIEKITiT 3araJIbHOOCBITHROTO 1 peliriiiHoro xapakrepy. Benvka poib y
npoMy Hanexana nepksi Cesarux bopuca i ['miba, sika mpistia Ha Tpe-
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ThOMY TIOBEPCI apeIITaHTCHKOrO BUIUICHHS, BiJoMa TOJIi ITi/I HA3BOIO
«Komirtercebkay, 1o Oyna Tam Bigkputa me y 1850 pori maiiopom
Timmo 3a HaKa30M KUIBCHKOTO reHepai-ryoepuaropa bioukora 1. I'.
TonimHil kuiBcbkuit Mutpornonut dinaper HaaB yce HeoOXiMHe s
ii oOmamrTyBaHHS: iKOHOCTAc, OOrOCIy>KOOBI KHUTH, JIEKiTbKa KOM-
IJICKTIB OJATY JJIs CBSIICHUKIB 1 JUSKOHIB, JI3BOHU, IO HAJICKAIN
paHiiie Horo 10MOBii (xpecToBiit) nepksi. [Ticas BiAKpUTTS Ta OCBsI-
YEHHS LIEPKBU 11 NEPIIMI cTapocTa ¥ OJHOYACHO KOMaHAMP apeura-
HTCBHKHX pOT, Maiiop YepHunercbkuii-Cokon C. 1., mikiayrodnces npo
ii MaiiOyTHE, TOMIrCs Bijl KEPIBHUIITBA JIO3BOJY PO JOIMYCK JO IepK-
BH IIiJ] yac OOrOCIYyXiHb «BUIBHUX» JIFOZCH, BUKIIOYUBIIA MOXJIH-
BICTh 1X CHUIKYBaHHs i3 3aCy/PKEHMMH. 3aBISIKH TOXEPTBYBaHHAM
KUSIH CTaJl0 MOMKJIMBHM PO3LIMPHUTH 3TOJIOM HPUMIIIEHHS, 3aMiHUTH
iKOHOCTac, 00NamTyBaTh XOpH U PO3MIIIEHHS TaM apeluTaHTiB i
BCTaHOBUTHU Ha LIEpKBi HEBEIMKHIA Kymoi [3, c. 412].

AJe HaBiTh iICHYBaHHS TAKOTO CBSITOTO MICIISl HE MOTJIO BIIMHYTH
Ha Oa)KaHHA MICIEBHX MEUIKAHIIB MO30YyTHCS apelITaHTCHKOTrO Bif-
JiJIeHHs, 10 PO3TalloByBasiock y cepenmicti KueBa. Hempumitha
OyaiBJIsA, TIOCTIMHUI cMOpiJ, M0 OyB HACHTIIKOM BiJIXOJIB JKUTTEI-
STIBHOCTI Ta BUPOOHMIITBA apeIlTaHTiB, SKi BUIMBAIA MPSIMO Ha BY-
JIUIO (IO MiTKITFOYEHHS BiyiieHHs y 1896 p. 10 MiChKOi KaHai3a-
1ii), mOsiBa apelITaHTIB Ha BYJIHMIAX [l BAKOHAHHS POOIT — BCE 1€ HE
JIaBaJI0 MOXKJIMBOCTI PO3BHBATHCS IIii YaCTHHI MicTa. JIOMOBJIaCHUKH
BHMarajiv TIepeHEeCTH apelliTaHTChKE BUIIICHHS 32 MEXIi MiCTa, a Ha
Horo Micii BiIKpUTH KOMepIiliHEe y4yuiniie ado MONITeXHIYHUHA iH-
cTutyT. Bnaga posrisinana muTaHHS MepeBeeHHS apelTaHTChKOTro
BimineHHs 3 Kuepa no Katepunocnaga, ajne pilieHHs 3 1[bOr0 MUTaH-
Hs Tak 1 He OyJo npuiiHsaTe [4]. BiinoBiHO 10 KPUMIHAILHOTO YKJIa-
nennst 1903 poky BUNIPaBHUM apeIlTaHTCHKUM BIJUIUICHHSIM BiJIIOBi-
JlaB «BUNpaBHUHA OyAWHOK». 3 THUM, 1100 3aifHATH poOOTOI YyCiX
apeIlTaHTIB, YUCENBHICTh SKUX Y Pi3HI pokK KoiuBanack Bix 303 no
600 yonoBik, y 1906 pori mopsiz 3 yxe iCHytouuM 0ys10 o0y j0BaHO
HOBY TPBOXIIOBEPXOBY OYMIBIIO Ui PO3MILIEHHS! Y HBOMY MaiicTe-
perb. OOTrOBOPIOBAIOCH TUTAHHS OYIBHHUIITBA LIETJITHOTO 3aBOJIY.

HesBakaroun Ha OCHTH BJAQTY KOMEpLIHHY JisTIbHICTD BifJIiICH-
Hsl, CKapOHUIIS BiITycKajia Ha YTPHUMaHHS OHOTO apelTaHTa B cepell-
HbOMY 5,36 Kom. Ha 1100y, 1110 OYyJ10 3HAYHO MEHIIE, HDK y TIOpEeMHIi
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¢opreni. IllogeHHO KOKEH apemTaHT BIUIUICHHS OTPUMYBaB IIO
2,5 ¢pyHTiB xu1i0a, Y M’scHI IH1 (Heins, BIBTOPOK, YeTBep) B 00i7 — MO
0,5 pyHTH soBMUMHM B OOpII, Y TIOHEILIOK 1 cyboTy — O0pIIL, ¥ cepe-
Iy 1 I’ SITHUIIIO — TIICHUI OOpIL, a Ha BEYepro Yy BCi JHI THXKHS — HeBe-
JIUKY TIOPIIIIO KaIlli 3 cajioM a00 COHSIIHUKOBOKO OJIiEr0. Y JHI MOCTIB
ka OyJia 11e CKPOMHIIIIOK, a Y CBSITKOBI — TOKpailieHoto. J{is aperra-
HTIB-€BpEIB MpallioBaiia okpema KyxHs. JlikapHi y BiaineHHi He Oyo.
XBOpHX apelTaHTiB 3 HE3HAYHUMH XBOpPOOaMH PO3MILIyBaJIH 0 OK-
peMoi kamepu, 10 Majia Ha3By «OKOJOTOK», & BaYKKOXBOPHX BiAIpaB-
nsu 1o nikapHi JIyk’siHiBecbKoi TropeMHoi opremni abo g0 Kupuiics-
KOro 0OroyrojHoro 3aknafay [5, c. 54].

3rigHo 3 (HOpPTEUHHUM TONOKEHHSIM OAMH KOHBOIp OYyB Ha JIECSITh
apemranTiB. Ilin yac poOiT KOHBOIpH CTaBajM HABKOJO 3aCyKEHHX
KoJIoM-JIaHItoroM. QopTeuHi apelTaHTChKi POTH 1H)XKEHEPHOTO BiIoMC-
TBa JIy’K€ 4acTO CTaBaJIM «aKaJeMisMm» MpodeciiHnX 3104nHIIB. K0
COJIZIAT MPOTITOM POKY BiOYBaB IMOKapaHHsS B apelTAHTCHKIH POTi, BiH
BBA)KaBCs BYKE JIIOAWHOO MPOMAIIOI0, HA3aBK/AW BTPAYEHOO JUTS Bilich-
KOBO1 ciry0n. Mk apeltanTaMyl iCHyBalu Pi3Hi CTyIeHi iepapxii: 0y-
JM TPOCTO apeliTaHTH, OyJaM KaTOPXKHUKH 1 apxikatopkHukd. 11[06
OTpHMATH OCTaHHE 3BaHHs, MOTPIOHO OYJIO CKOITH 0araTo TSDKKHX 3710-
YHHIB, BUHECTU BCi BUIH MTOKapaHb, IPUIOMY TOTPiOHO OYII0 HaleKaTh
JI0 PO3PSITY «BCETJIAIHUXY a00 OE3CTPOKOBUX APEIIITAHTIB.

«Karopxxna pobora y Qoprensix» — MOHATTS AYXKE CTpalIHe Ha
narepi, a Hacmpapji * 4Jac nepe0yBaHHs y (opTeli BBaKaBCs 3acy-
JDKEHHMH HaWKpalyM IepiooM nepeOyBaHHs B HEBOJi. ApemTaHt
HEMoraHo Xap4yBaBCs, MaB BJIacHE JIDKKO, Maiike He 3ajydaBcsi J0
BUKOHAHHS TSDKKHX pOOIT. Y HEmoroay i B3UMKY apelITaHTiB HE BH-
BOJIMJIM Ha POOOTH, Mij Yac CBAT TaKOXK, HE3BAXKAKOUM HA TE€, IO Y
MOJIOKEHHI TIPO apemTaHTChKi POTH CKa3aHo, 110 JUIS apeliTaHTIB
HEMae CBAT, aJie Ha MPAKTUIIi s cTaTTs Oyna HepilicHoro. [lo-nepre,
TOMY III0 Y CBSITKOBi JHI HisIKi poOOTH HE BHKOHYBAJIHMCh B3arali,
apelITanTy He OyJIM CaMOCTIHHUMU POOITHUKAMU, a TUIbKH J0MOMa-
raJii BUIbHOHAWMaHMUM; 1, O-Jpyre, TOMY IO MOTPIOHO kK OyJo Ha-
JlaBaTh BIATIOYMHOK 00ep- 1 yHTep-odinepam, siKi CIyKHIN IpU Po-
Tax i 6€3 MPUCYTHOCTI SKUX HisIKi pOOOTH HE BUKOHYBAJIHCh.

Hyxe OGarato B apemTaHTChKUX poTtax Oyno «IBaniB Hemam’sitaro-
yuxy. L{e Oyiu pi3Hi 3704MHI, SIKi MICIS TOro, K iX apeITyBaIH, Mova-
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W TIPUKWAATACH HECIIOBHA pPO3yMy, BOJIOMIOTaMH, SKi HIYOrO HeE
nam’siTaroTh. [[MBUIBHI Cy/IM 3a3BUYail BUHOCHIIM BUPOK TAKUM 0CO0aM 3
nepeOyBaHHSAM y apElITAHTCBKUX POTax MPOTATOM BH3HAYEHOT'O TEPMi-
Hy. ApemraHTiB 0e3 mam’siTi 3apaxoByBaTu mii Homepamu: [Ban He-
nam’sitatounii Ne 1, Ne 2 1 1. iH. HermoraHo »uiiock aperiranram y aperi-
TaHTCHKUX poTax. Houamu BOHM 30Mpauch y «kiIyOax», TOOTO B
OKpEeMHUX KaMepax, Jie Tpajii B a3apTHi irpH, MM COHPTHE, 3PO3YMIIO,
IiJI OXOPOHOK MIIKYILICHUX YHTep-odinepiB adbo dempadedenis. YH-
Tep-oQillepy apelITaHTChKUX POT HE JyKe MparHyJl CBapUTHUCH i3 3a-
CYIDKEHUMH, TOMY IO Ha KO)KHOMY KpOILli MOIJI OTPUMAaTH yaap HO-
XKeM. A JI0 Takoro 3axofy apeliTaHTH YacTo MpHOiramu, OocoOIMBO
Harepe0/IHi 3aBepIIeHHs TepMiHy MepeOyBaHHs B poTax. 3HauHa Kilb-
KICTb 3aCY/IKEHUX CIICIIAIbHO CKOIOBAJIM HOBI 3JI0YMHH, SIK, HATIPUKIIA,
BTeui a00 BOMBCTBA IHIIMX apelITaHTiB abo yHTep-oQilepiB, I TOro,
1100 TepMiH repeOyBaHHs y QopTeri 0yio mpoaoBxkeHo. byu 1 Taki, ski
3MCHIOBAIM YOUBCTBA 3 METOK OyTH 3acianumu 1o Cubipy, y yomy
yacTo 3i3HaBayuCh. 1100 3amo0irtu 1pOMY, 3a HAKa3oM TIeHepall-
IHCIIEKTOpa 3 IHKEHEPHOI YaCTHUHH, BENMKOro KHs3s Muxaiina [lasno-
BU4Ya, OyJI0 HaKa3aHO NMPUKOBYBATH TaKWUX 3JI0YUHIIIB JOBIYHO JIO TAYKH.
YOuBIA 3 11i€10 TAYKOK HA JIAHITIO31 MPAIlOBaB, CIIaB, XOAUB JO JIa3Hi
TOIIO. 3a3BMYall TAUKy MPUKOBYBAIHM JI0 HOTH, a SIKIIO YOUBIIS HaJIGKaB
JI0 KacTH apXiKaTOpP)KHHKIB, TO HOMY IIle ¥ OoIsraiy KaiJaHu Ha PyKU.
[NoTpiOHO 3a3HAauMTH, 10 KApayJbHUM OYyJIO HaKa3aHO 3apsDKATH
30poro OOHOBMMH TATPOHAMH Y TMIPUCYTHOCTI apeIlTaHTIB TIepell CYIpo-
BOZIOM ix Ha pobotu. [licnst 3aKiH4YeHHS TepMiHy TiepeOyBaHHS B apeli-
TaHTCHKIH POTI 3aCYIKEHHX, SIKi 3apEKOMEH/TyBAIN ceOe 3 TIO3UTHBHOTO
OOKy B oYax aJMiHICTpalii, IepEeBOAMIN 0 BIHCHKOBO-POOOUHMX POT
IH)KEHEPHOTr'O BiJIoMCTBa [6, ¢. 436].

Mix TuM odilepy, SKi CIIyKHIIH B apeIlITAaHTCHKUX POTaX, BBaXka-
JUCh Ha HalHIKYOMY I1A0Ji BiiCHKOBOI i€papxii, HaBiTh HIDKYE Odi-
11epiB MOBITOBUX iHBAIHMX KOMaHJ. IM NpUCBOEHi GyiiH YOpHI MyH-
upH, 6e3 «BUTYLIKHY, 31 cpiOHIME enoneraMu. KoxHoro 30008’ s13amu
y Oynp-sikiit popmi HOCUTH 3 o000 manuiio. Hezpakarouu Ha Te, 110
BOHHM IIOJICHHO Tiepe0yBaJii B CEPEIOBHUII aPEIITAHTIB 1 YaCTO pU3H-
KyBaJl CBOIM JKUTTSIM, HAYaJIbCTBO IIMX OQillepiB HIKOINW HE HAropo-
JOKYBAJIO 1 3 BEIMKHM HE3aJ0OBOJICHHSIM TIPUCBOIOBATIO OLTBII BHUCOKI
gun. Odinep, skuii 3a cimeliHuME a00 IHIIMME 0OCTaBUHAMH, BIiall-
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TOBYBABCSI Ha CITy’KOY B apellITaHTChKi POTH, Ay’KE 4acTo, B SIKOMY YH-
Hi PO3MOYMHAB BUKOHYBAaTH CBOI OOOB’SI3KH, B TAKOMY i BUXOJUB Ha
nencito. OX0UMX CIYKUTH B apElITAHTCHKUX POTaxX 3 KOXKHUM POKOM
ctaBajo Bce MmeHie. 1100 BumpaBuTH cutyarito, 0yja0 BHJIAHO IHap-
ChKHUI Haka3, 3TiJJHO 3 SKUM JUIs OQillepiB apelTaHTChKUX POT OYyJIo
BCTaHOBJICHO JIIHIIO PUCBOEHHSI HACTYITHOTO YHHY.

[epen mouatkom Kpumcbkoi BiitHE y BificbkoBuX noprax Ceac-
toronsi 1 Mukonaea Oyno 20 apemTaHTCHKUX POT MOpPCBKOro Bi-
nomctBa 3 Homepamu Big 11 mo 30-ro, siki nmigkopsuuck «MHCTEKTO-
Py JacTOBBIX KOMaH], pPa0OuMX OSKHIMa)XXed M apecTaHTCKUX POT»
KoHTp-aaMipany Merminy H. @. ¥V nepmiii o6oponi Cesacromons
1854-1855 pp. 6panu yuacts 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29,
30 apemrranTerki poti CeBacTONONBCHKOTO BiicbkoBOro mopty. Humu
KoMmaHayBaiu nopydyHuk Bonmapenko A. C., mrabc-kamnitan [Tonoma-
proB, mTadbc-kamitan Kopoctunbos E. C., kamitan 3axapoB, MOPY4IHUK
Anexcannpos O., mrabdc-kanitan Janunosuy C. 1., mopyunuk [lerpos,
nopyunuk TapacoB C. I, nopyunuk Ilein B. O., xamitan Anupys-
cekuit . M., mopyunuk 3aitiieBM. M., mopy4Huk €pMoiIeHKo. Y Choro
y IUX poTax Ha movaTok mnepiuoi oboponu CepacTomoiisi epedyBaiio
2300 apemrtanTiB. Ha movaTky meprioi oOOpOHHM apemrTaHTiB MoOp-
CBKHX POT TOYalli MacoBO BHUKOPHCTOBYBAaTH Mija 4ac OyIiBHUIITBA
YKpiIlJieHb, JOCTaBKH OoenpumaciB Ha Oatapei, a TaKoXK Ha poOOTax,
MOB’SI3aHMX 3 MOXOBaHHSM 3aruOnux. [1oTiM MOCTynoBO apemTaHTiB
MoYaJii BCE 4YacTillle 3ayyaTd J0 y4acTi B Oe3mocepenHix 0oioBuX
nisx. Jlo xinms nepioi 00oponn CeBacToronst B MOPCHKUX apeliTaHT-
ChKHX poTax, 10 mnepedyBaym y Micti, 3amummiock 70 odimepis,
161 ynrep-odiuep i conaat, Ta 1 026 apemtantiB. KpiM HUX, y THITY
JUI (PPOHTY TPAIIOBAIA APEINTAHTCHKI POTH IMBUILHOIO BiJIOMCTBA,
Taki, HapuKIaj, Sk XepcoHchbka i KarepuHocnaBcbka, CTBOpEHi 11e B
1834 pori s OyniBamirTBa HabepeskHoi B MicTi XepcoH. [lo 3akin-
yeHHI0O KprMchbkoi BiiiHY, y KiHIll 1856 poky, yBeCch 0COOOBUII CKIIaj
CeBacTonoNbCHKIX MOPCHKUX apelITAHTCHKUX POT OYJIO aMHICTOBaHO
1 3BUIBHEHO 3 BIMCHKOBOI CITyKOW 3 HACTYITHMM HaJaHHSM JepXKaBHOI
JIOTIOMOTY Y BUOOpi Micls mpokuBaHHs 1 podotH [6, c. S00]. [Tix gac
nioepanbaux pedopm Onekcanapa Il i3 3a00poHOIO TiJIECHHX TOKa-
panb Ha ¢roTi (y 1863 p.) apemrtanTchbki pott MOPCBKOTO BiloMCTBa
Oynu TIepeTBOPEHi Ha BiliCbKOBO-BUINPABHI POTH, SIKi, Y CBOIO Uepry, y
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1879 porii OyJo nepeiiMeHOBaHO Y TUCIMILTIHAPHI 0aTaJIbHOHU, B IKUX
MOTJIH YTPUMYBATHCh TUIBKH BiCHKOBOCITYXO0BII [7].

BucnoBku. [IpoBeneHe icropiyHe TOCTIHKEHHS PO3BUTKY albTep-
HATUBHUX TMOKapaHb y Pociiicekili iMnepii y nopedopmenuii nepion ao-
3BOJISIE 3pOOKMTH TIEBHI BUCHOBKH. Y mepiriii monoBuHi XIX cT. JocuTh
4iTKO OYyJ0 c(hOpMYJILOBAHO OCHOBHI ITPABOBI MOJIOKEHHSI, HAIPABJICHI
Ha 3aIlpOBa/HKEHHS aJbTEPHATUBHUX BUIB TIOKapaHb, TIOB’I3aHUX 3 TIO-
30aBieHHsM Boli. Lli ycTaHOBM OJJTHOYaCHO BUKOPHCTOBYBAJIH IS [1OC-
nabNieHHs HaBaHTaXeHHs1 Ha Micist 3acnanss (Cubip, KaBka3, Jlanekuit
Cxin). KpiM TropeMHOro 3amky, Jiep»kaBa BHKOPHUCTOBYBaJIa BiliCHKOBI
TIOCENEHHS ISt OCi0, SIKMX 3aCyAWIIU JI0 3aciaHHs Ha KaTopry, a TakoX
OCTPOXKHI TIOPMU — TSt 0Ci0, SIKi OyJH 3acCy/KeHi 10 yB’sI3HEHHS B ape-
HITAHTCHKHUX POTaX IMBUTBLHOrO BijoMcTBa. Ha meBHOMY erami stibepaiti-
3alii nmeHiTeHniapHoi cucteMu Pocilicbkoi iMmepii apemTaHTchki poTr
ToYaIM CHpHiMaTH K HajICyBOpe TOKApaHHs VISl UBUILHUX. IX moya-
JI BUKOPUCTOBYBATHU TUTLKH IS BIICHKOBUX 3JIOUYMHILIB.
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JIroonu A. A.
AJIBTEPHATUBHBIE HAKA3ZAHUSA
B POCCUIICKOW UMIIEPUHU B XIX BEKE
(CO3JJAHUE APECTAHTCKUX POT)

Hccnedosanue nocssiugeno paccmompenuio OCHOBHbIX IMAN08 CMAHOBIEHUs CU-
cmembl Y20108H020 HAKA3AHUA 8 NpusMe Y20l108H020 3aKonooamenvcmea Poccuii-
cxoti umnepuu XI1X 6.
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Coenan OemanvbHbvlll AHANU3 ONPEOSTEHUL NOHAMUSA ATIMEPHAMUBHBIX 61008 HAKA-
3anull 8 yeonosnom npaee Poccuiickoti umnepuu 6 XIX eexe. Ocoboe sHumanue yoeise-
MCsL AHATU3Y U CONOCMABNCHUIO ANbIMEPHAMUBHBIX HAKA3AHUL, UX MeChmy 8 uepapxui
HAKA3aHUL, 4 MAKICce KAPAMenbHbIM COCIAGTAIOWUM AbINEPHAMUBHBIX HAKA3AHUL

Paccxkpuimo ocobennocmu nasnauenus u UCNOIHEHUS Y20N08HO20 HAKA3AHUS 6
8ude omoauu 8 UcnpagumenbHovle apecmanHmceKue pomol eparicoOaHcKo20 86e00MCMed 6
Poccuiickou umnepuu. Ommeueno, umo 3mo 6vL10 00BOILHO CYPOBOE HAKA3AHUE.
OoHoepemenHo umeno mecmo noopobHoe e2o pe2yauposaHue KaKk 8 y20108HOM, MaK
U Y20N08HO-UCNONHUMETLHOM 3AKOHOOAmMeNbCcmaee, 4mo OnpedeieHHbIM 00pa3om
YCUNUBANIO NPABOGbLE 2aAPAHMUU APECMAHMOS.

Kntoueevie cnosa: naxaszauue, yeon06Has NOIUMUKA, 6UObl HAKA3AHUS, 2YMA-
HU3M Y207108H020 HAKA3AHUA.

Lyubych O. A.

ALTERNATIVE PENALTIES IN THE RUSSIAN EMPIRE
IN 19 TH CENTURE

Research is devoted to the consideration of the basic stages of formation of
criminal punishment system in terms of the criminal legislation of the Russian empire
in 19 th century.

In the article the authors conduct a thorough analysis of the definitions of
alternative types of punishments in the criminal law of the Russian empire in 19 th
century. Special attention is paid to the analysis and comparison of alternative
sentences, their place in the hierarchy of penalties, and punitive components of
alternative punishments.

The article describes the features of the destination and the execution of
criminal penalties in the form of return to the penitentiary convict companies of civil
authorities in the Russian Empire. It is noted that it was quite a severe punishment.
At the same time there has been a detailed its suspension control ing both in the
criminal and criminal-executive legislation, which in certain ways strengthened legal
guarantees prisoners.

The reduction of the period of incarceration and early release from the convict
labor gangs of civil authorities were a common practice for these places of detention,
provided by a number of legal acts: the decree of 1834 "On determining the period of
stay the vagrants in convict labor gangs of civil authorities in Novorossiysk region”, 22
October 1836: "On the age of criminals, awarded, instead of referring to the settlement,
to return in the military service", the regulation on 15 August 1845 “On the
correctional convict labor gangs of civil authorities, decrees April 17, 1863 "On some
changes in the present system of criminal and correction penalties”, October 19, 1863.

The decision was made by the head of the department and submitted to the
trustees committees for final decision. The reduction of the prison term used as an
exceptional measure to reduce the contingent of places of detention.

Key words: punishment, criminal policy, punishment types, humanism of
criminal punishment, criminal and executive legislation.
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VIIK 376
Henopnu A. B.,
KaH/IW/IaT MeIaroriuHuX HayK,
JIOLEHT Kadeapy nearorikyi Ta ryMaHiTapHUX JTUCIHILTIH,
Axazemis [lep>kaBHOI NeHiTeHIIIapHOT cyx0n, M. UepHiriB, Ykpaina

MPABO JIIOJUHU HA JIPYTUI IAHC

Y emammi npeocmaesneno sapianmu eupiwienns npobnem, wjo noe sa3ami 3 coyi-
ANbHOK A0ANMAYIEr HENOBHONIMHIX, KT 8i00Y8AIOMb NOKAPAHHS 6 MICUAX No30a6-
JIEHH3L 80TIL I CIMOCOBHO SIKUX 3ACMOCO8YEMbC NeHimenyiapHa npooayis. Pozenanymo
0CcoOIUBOCE NIO20MOBKU MALOYMHIX NPAYIEHUKIE OpeaHy Npoobauii 00 GUKOHAHHSL
3a60anb neHimenyiaproi npobayii. Bxazano na neobxionicmo cmeopenHs cnpusmiu-
6020 COUIANBLHO20 CEPe00BUYA, NPOBCOCHHS COUIAILHO-BUXOBHOI POBOMU 3 YPAX)-
BAHHAM NOMPEO 3ACYONCEHUX MA PUBUKIE GUUHEHHS HUMU NOSMOPHUX NPABONODY-
wiens. 36epHeno yeazy Ha 63a€MOOII0 OepIHCAGHUX THCIUMYYLIL MA 2POMAOCHKOCHIL,
BOIOHMEPIE 3 MEMOI0 POSUUPEHHS Chepu 6NIUBY HA HENOGHOLIMHIX Ma OPMYEAHHS
UIHHICHO20 CMAGNEHHsL 00 JHCUMMEBUX NEPCNEKMUG, (POPMYBAHHS NOZUMUBHOL COYi-
AnbHOI CNPAMOBAHOCHI, HEUMPANi3ayii HeeamueHux 0COOUCIICHUX VMGOPEHb, CHO-
HYKanHsL 00 OIll, Wo He Cynepedams COUianbHO CX6ANIOBAHUM HOPMAM.

Kniouosi cnosa: nenimenyiapna npobayis, nio2omoska RepcoHany opeany npo-
bayii, 63aeM00is 0ePIHCABHUX THCIMUMYYITE MA SPOMAICLKOCHI, CoylanbHa adanma-
Yisl, HeNOBHONIMHI NPABONOPYULHUKU.

MocranoBka mpo6jemu. ChoroaHi B YKpaiHi BigOyBa€eThCs pe-
¢dopmyBanns AIITC Ykpainu (AKBC Vkpainu). OauH i3 HanpsMmKiB
pedopMyBaHHs — 1€ TyMaHi3allisi KpUMiHAJIbHOTO Ta KPUMiHAJIBHO-
BUKOHABYOr'0 3aKOHOJABCTBA T4, K HACIIIOK — BIAX1J BiJ KOJIEKTHUB-
HOI CUCTEMH TPUMAaHHSI 3aCyJKCHHMX Ta 3MCHIICHHS TMEHITEHIIapHUX
YCTaHOB.

SlckpaBUM iCTOPHYHMM TIPUKIIAIOM € pajsiHCbka aepikaBa 20-30-x
POKIB, KONH TIpOOJIEMH HEMOBHOMITHIX MPaBOMOPYIIHUKIB BUPILIyBaHCh
4yepe3 MEePEBUXOBAHHS, a CaMe Yepe3 BUPIMICHHS KOJICKTUBHUX 3aBJIaHb,
AKi 00’€AHYBaJIM KOMYHApiB (HEMOBHOMITHIX BHXOBaHLIB-TIPaBOMOPYII-
HUKIB) Ta (hopMyBa OBipy /IO HEMOBHONITHROTO 1 HOr0 OCOOUCTY Bif-
MOBIIANILHICTH (TIearoriyya JisuibHICTE Makapenko A. C.).

AHaji3 ocTaHHiX mocaimkeHb i myOaikamii. AHali3 OCTaHHIX
myOmiKaIiii Ta JOCTiKEeHb, B SIKUX PO3TIISIAI0THCS TUTAHHS, 1[0 TO-
PKaIoThcs 0COONMBOCTEH MepeOyBaHHS HEMOBHOMITHIX B YCTaHOBax
BHKOHAHHS TIOKapaHb, IMOKa3aB, 10 B HUX MEPEBaXKHO BUCBITIIOETH-
csl: a) 3MICT 3aBJaHb Ta (YHKIII], 0 MOKJIAZAI0THCS Ha OpraH mpoda-
uii (boratupsosa O., Crenanwok A., fkosens 1. Ta iH.); 0) peamizarris
colialibHO-peabimiTalifHuX IporpaM KOpeKIii MOBEIiHKH CYO €KTIB

43



Ne 1(3),2018 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

npobarii (Mipomauuerko O.); B) COIIaIbHO-IICUXOJIOTTYHI aCIeKTH
TSTBHOCTI  cmy:kOm  mpobanii (MakcumoBa H.); 1) comianbHO-
TICUXOJIOTTYHI aCTIEKTH ONTHMI3aIlii HaBUaJIbHO-BUXOBHOT'O TIPOIIECY B
3aKiaiax OCBITH MPH BUXOBHHX KOJNOHIAX Ui HemoBHOmiTHIX (Ka-
namHUK H., MakcumoBa H., fAnuyk O.); 1) yMOBH comiajibHO-
TICUXOJIOTTYHOI MiIFOTOBKU JIO 3BUILHEHHS HEMOBHOJITHIX 3aCyJDKe-
Hux (Huzoseup O.); e) meHiTeHIiapHa mMpo0allis B CUCTEMI COIlialib-
Hoi amanranii HenoBHomiTHIX (Tpersik O. C., Yebonenko C. O., Cte-
uenko . M.) Tomro [12].

OnHak MHUTaHHS, 0 CTOCYIOTHCS TICUXOJIOr0-NIearoriyHoro acre-
KTy HEOOXiJJHOCTi UM MOXKJIMBOCTI 3aMiHH yB’SI3HEHHsI HEIOBHOIITHIX
pOOOTOIO Oprany mpodarlil 3aIUIIAITHCS HEIOCTATHEO PO3POOICHUMHU.

Meta crarTi monArae y pO3KpUTTI MCHXOJIOrO-TeAaroriqyHoro
aCIeKTy 3aMiHW MOKapaHHs YB’SI3HEHHSM IHIIUM BHUAOM TOKapaHHS
mig 4yac peamizamii monoxxenp 3akoHy «lIpo mpo0amito» B YacTHHI
HEMOBHOJIITHIX 3aCY/PKECHHX.

Buknan ocHoBHoro marepianay. 3rigHo 31 ctarreto 12 3akoHy
Vipaiuu «IIpo mpobairito» [9] mpobairis 111010 HEMOBHOITHIX CIIPs-
MOBaHa Ha 3a0e3MeYeHHs X HOPMAJILHOrO (DI3UYHOIO 1 IMCHUXIYHOTO
PO3BUTKY, MPOQIIAKTHKY arpeCHBHOI MOBENIHKH, MOTHBAIIO ITO3H-
TUBHUX 3MiH OCOOMCTOCTI Ta TOJIMIIECHHS COI[iaJIbHUX CTOCYHKIB.
Crarts 13 mporo 3akoHy mnependayae MeTy AisUTBHOCTI MEPCOHATY
oprany mpooariii «BUIIPABJICHHS 3aCYPKCHUX.

V wiif cTaTTi € IparHeHHsT PO3KPUTH TEMY TICHXOJIOrO-TIeJaroriqHo-
TO aCIeKTy YB’SI3HEHHS HEMOBHOJITHBOTO 3aCyDKEHOro. A 0COOJIHBO
BIUTUB yB’SI3HEHHS SIK IOKapaHHsI Ha HEMOBHOIITHBOTO 3aCY/IKEHOTO.

SIKImo po3rIAHYTH iCTOpPil0 MOKapaHb, TO ICTOPUYHUE Hporpec
KPUMIHAJIBHOTO 3aKOHO/ABCTBA, XOYEMO MU I[LOTO UM Hi, MOJISTAE Y
ryMaHi3alii CTaBJICHHS JI0 3aCy/DKCHOT0. Y PETPOCIICKTHBI — IMOCITi-
JIOBHO — II€ BUTJISIAA€ TAKAM YHHOM:

— BiAMOBA BiJ KBalli(hikoBaHUX (3KOPCTOKHX) BUAIB CMEPTHOI Ka-
PH, KaJiYHUIBKKX Ta HIIMX TUIECHUX MOKapaHb, KATOPKHUX POOiT;

— 3HayHEe BUTICHEHHS TIOPEMHOrO YyB’si3HEHHA mTpadom Ta iH-
IMMH MallHOBUMHU MOKapaHHSIMH, 000B’I3KOBUMH POOOTaMU;

— BBEIIGHHS Mpo0allii, IHIMX BUJIB TaK 3BAHOIO YMOBHOT'O TOKa-
paHHs;

— BUJIyYEHHsI HEMTOBHOMITHIX 31 cpepH 3arabHOr0 KpUMiHAJIBHO-
IO TpaBa;
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— 3arajbHa 3a00poHa CMEPTHOI Kapu i OyIb-sIKHUX MOKapaHb, sKi
MOXYTh 3aBJaTH (PI3MYHHX CTpa’kAaHb a00 MPUHHU3UTH JIOJICHKY Tijl-
HICTb;

— Bce OUIBII MIMPOKHUH CIEKTP MOKapaHb, allbTEPHATUBHHUX I103-
OaBIIEHHIO BOJII;

— TpaHchopMallis OKpEeMHX BHIIIB MMOKapaHb B 1HII NMPHUMYCOBi
3aXO0[H, SIKi He € MoKapaHusaM [ 14].

OCHOBHHI TIOCTYJaT KOHIIEHIli HOBOIO COIIaJIBHOTO 3aXHUCTY
chopMyiibOBaHO y TakoMy BHIsami: «HacTuibku Majlo mOKapaHHS,
HACKIIBEKH 1€ HEOOXIJHO, HACTIILKH 0araTo COIIaJbHOI JTOITOMOTH,
HACKUIBKH 1€ MOXKIHBOY [14].

3 TOYKM 30py TYMaHICTUYHOIO MiJXOAY N0 HEIMOBHOIITHHOTO
YB’SI3HEHOTO (SKLIIO MOXXKHA JaTh TMOKapaHHs Oe3 yB’SI3HEHHS), TO
Kparie 0e3 yB’si3HEHHS. AJpKe mpoOallifiHi 3aX0/1y HamnpaBJicHI HE Ha
BIJIJIaTy JAepXKaBU IIOAO0 MPABOMOPYIIHHKIB «OKO 332 OKO», a Ha
«...MpO(ITAKTUKY arpeCHBHOI MMOBEMIIHKHA, MOTHBAI(II0 MO3UTHBHUX
3MiH 0COOUCTOCTI....» [9]. CTBOpeHHS HEeoOX1IHOI cucTeMu mpodarrii
JIO3BOJIUTH OTPUMATH IMO3UTHUBHI 3MiHH HEITOBHOJIITHIX.

3aBiaHHs JEep)KaBU — 1€ BUXOBaHHS TapMOHIHO PO3BHHEHOTO,
BUCOKOOCBIYEHOI0, COLIaJIbHO aKTMBHOrO # HALIOHAJILHO CB1AOMOIO
rpoOMaJITHUHA, HAJJICHOTO IIIMO0KOK IPOMaJICHKOIO BiJIIOBIaIbHIC-
TIO Ta TPOMAJSHCEKUM JIyXOM.

CycniibCTBO JXKMBE HAMI€I0, IO BiAOYBIIM TOKApaHHs, B X psAAH
MOBEPHETHCSI POOITHUK, IPABOCIYXHSHA JIIOJMHA, aJle 3aMIiCTh OYiKY-
BaHOTO «BUIIPABJICHOTO», SIK MPAaBUJIO, IPUXOJUTH arpecHBHa, KOPC-
TOKa, 03JI00JIcHa OCOOMCTICTh, SIKA HABPSJ YM 3HAMJIE CBOE MICIE Y
CyCHinbCTBI [4].

PosrisiHemMo ¢akTopH, M0 CTUMYIIOIOTh TEPEOCMHUCIECHHS TICH-
XOJIOTO-NIeIaroriYHo1 MapaJuTMy BiOyBaHHS MMOKApaHHS HEIOBHOMI-
THIMH 3aCyDKEHUMH.

[Nepmmii hakTop, 10 BIUIMBAE HA 3MiHY MapaUTMHA POOOTH 3 He-
MOBHOJITHIMU 3aCy/UKCHUMHU — Iie Hanpsmu pepopmysanus JTKBC,
10 MPOBOIUTH MiHICTEPCTBO IOCTHUIIIT Y KpaiHH.

A onHuM i3 HanpamiB pedopmysanns JJKBC — ne Biaxin Bix ko-
JIEKTUBHOI CUCTEMH TPUMAaHHs Ta 3MEHILICHHS MEeHITEHIIapHUX ycTa-
HOB. [l Takux il € TpW CKJIAJOBi: MEHEPKMEHT, MPUBATHICTH Ta
HACHJUISL MK 3aCY/IKEHUMH.
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Ha ocoOucTicTh M0AMHM B YMOBaX COI[IQJIBHOI 130JIS11i1 BILIMBA-
I0Th Pi3HI NICUXOTeHHI YMHHUKH, SIKI TPU3BOMAATH J0 HEBPOTHUYHHUX
peaKiliil, CyiuaanbpHIX CIpo0, MCUXIYHUX PO3JIAiB i1 T. iH. TropemHe
yB’SI3HEHHSI 4aCTO MPU3BOIUTH 10 HE3BOPOTHUX 3MiH y mcuximi. Ic-
Hye 7 TPyl YMHHHKIB, 5IKi BIUTUBAIOTH Ha MCUXIKY JIIOJUHH B €KCTpe-
MaJbHUX YMOBaXxX: a) rpymnoBa 130iAiis; 0) MOHOTOHHICTB; B) 3MiHa
CIIPUIHATTS IPOCTOPOBOI CTPYKTYPH; T') CAMOTHICTB; 1) iH(opMaiii-
Ha BHCHAXKEHICTB; €) 3arpo3a JJIsl KUTTS 1 3I0pOB’sl; €) JECHHXPOHI-
3allisi pUTMIB CHY 1 HecranHsI [2].

OnHuM i3 TIPUKIAJB eKCTpeMalbHIUX YMOB MOJKHA BBa)KaTH Iie-
peOyBaHHST B Miclsix mo30aBieHHst Boii. [lepmmm dakropom, mio
BILIMBA€E Ha TICHUXIKY 3aCY/KEHOT0, € TPyIoBa 130JsMig. YB’ S3HEHHH
3HAaXOAUTBCS Y BITHOCHO HEBEITMKOMY KOJEKTHUBI TaKHX K€ «CTPaxK-
JalbIliB», 5K 1 BiH caM. BOHM MOCTIHO 3MYyIIIeH]i CIITKYBaTHCS OAWH
3 ofHUM. ['pymoBa i30Js11is CYIPOBOKYETHCS IOCTIHOIO MyOITivHi-
CTIO 1 HEMOKJIMBICTIO YCAMITHUTHCS, TOMY 4epe3 JesIKUil dac micis
MOTPAIUISIHHS 10 B’SI3HULI B JIIOAWHHU PO3BUBAETHCS CTaH, SIKUH AMy-
HJICEH P. Ha3BaB «eKCHeNUIIHHUM cKa3om», a Xehepnan T. — «roct-
puM ekcreninionizmomy». OcranHiii n1aB Takui onuc: «lle nmcuxomori-
YHMW CTaH, KOJIM HAWMOCTYIUIMBIIIA JIOAWHA OypYHTh, CEPIUTHCA,
3JIUTHCS, HAPEIITI PO3JTIOYYETHCS, TOMY IO 1l T0JIe 30py MOCTYIIOBO
3BY)KY€ETBCSI HACTUIBKHY, 10 BOHA OAYHTH JIMIIE HEJONIKA CBOIX TOBA-
pHILIB, a iXHI epeBaru Bxe He cupuiimatoTbes» [10].

JpyruM BaxXJIMBUM TMCHUXOTCHHUM (pakTopoMm nepeOyBaHHS B Mi-
CIIsIX T1030aBJICHHS BOJII € MOHOTOHHICTb, SIKa BEJIE JI0 CEHCOPHOI Jie-
npuBanii. Y 3BHYallHUX YMOBaxX Ha BCi OpTaHW 4yTTs JIIOJMHU BILIH-
Bae 0e3Niv MOJpa3HUKIB. Y MiCIsX MO30aBleHHS BOJNI y OUIBIIOCTI
yB’SI3HEHUX BiOYBa€Thcs (OPMYBAaHHS MOUYTTS BTpPATH 3B 3Ky 3
PCaNIbHICTIO, JTHI 37aI0ThCS OJJHOMAHITHUMU 1 CXOKUMHU OJIMH Ha OJI-
Horo. KinbKiCTh HOBMX OCI0, HOBHX BIJIOMOCTEH, B3arayi OyJlb-sSKOi
HOBOI iH(opMarii CHIIEHO OOMeXeHa.

Tperim BakiuBuM (pakTopoM, IO BIUIMBAE Ha B’SI3HIB, € 3MiHA
CIIPUHHATTS. MIPOCTOPOBOi CTPYKTYpH. KinmbKicTh 00’€KTIB HAaBKOIO
yB’SI3HEHOr'0 OOMEkeHa. Y 0araTthOX 3 HHX, OCOOJMBO THX, SIKI JIOBTHIA
qac rnepeOyBaliil B 3aKPUTOMY TPUMIlLIEHH] (TIOpeMHUE pexuM abo citi-
TUHR 130J1TOp), 3 SBISETHCS HABITH CTpax BUXOAY 3 Kamepu — (obist
BizikpuToro mpocropy. [loaiOHi mpocTopoBi oOMekeHHS (HOPMYIOTH Y
3acyIbkeHnx abo amarito, abo MmiBUIIIEHY arpecuBHiCTh. Lle mpu3BoanTh
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JI0 aCTeHii, M’30BO1 C1a0KOCTI, HE3IATHOCTI JIOKJIaIaTh sKi O TO HE Oy-
JI0 BOJIbOBI1 3yCHILIS HAaBiTh B OCOONMBO 3HAUYIINX CHTYAIIisIX.

Pesromyroun BHKIIalieHE BHIIE, MOXKHA CTBEPXKYBATH, 110 BCI IIi
(akTopu n1ehOpMYIOTh OCOOUCTICTh yB’si3HEHOTO. CrpuiHATTS 0(i-
HilfHOT BNaaW SIK JKOPCTOKO1, Kapawodoi, sika 1mo30aBiisie cBoOOIM, a
BlaJn HepopMabHUX JTiIEPiB cepelOBUIIA 3aCYIKEHUX K arpecHB-
HOI 1 3arpo3MKBOIO0 i3UYHOMY ICHYBaHHIO HAaKJIaJAEThCS Ha abCcoIo-
THY BIiJCYTHICTh OyIb-SIKHX BJaJHHUX TOBHOBAXXEHb Yy CaMoOro
yB’si3HeHoro. [Ipyu BuAMMIN, 30BHIIIHINA TOKIPHOCTI 3acy/KEHUH mpa-
T'HE YHUKHYTH OyIb-AKOi yBaru 3 OOKy BIaJu — HE TUTbKK MITILIT, a i
COIIaJIbHOI CITY)KOH, CITy>)KOHM 3aitHATOCTI 1 T. iH. DOpMyeThCs T€, 110
MOXXHa Ha3BaTH HEOBIPOIO /10 BIAH.

Kpim nedopmarii ocobuctocTti yB’si3HEHUX, CYKyIHA JIisl Iepepa-
XOBaHMX BUIIE (aKTOpiB MPU3BOAUTH 1O PO3BHTKY ICHXOI€HHHX
crauiB. [Icuxorenui craumu, 3a Bu3HaueHHsM Hosukosa I'. 1., — 11e
THMYaCcOBO MPUTAMaHHI MaTOJOTIUHI HEPBOBO-TICUXIYHI PO3JaJIH, 10
BHHUKAIOTh y BIJIIOBiJlb HA HAJMIPHUI IS 1i€] 0COOMCTOCTI MCUXO0-
TPaBMYIOUMH BIUIMB, Y KIIiHIUHIM KapTHHI SKUX MPEBAIIOIOTH Ti 4K
IHIII IICHXOMATOIOTIYHI KOMILUIEKCH CHMIITOMIB [2].

Takum yMHOM, AJIs1 YB SI3HEHUX BIACTHBHUI BHSIB IIMPOKOTO CIEK-
Tpa peakiiii B ymoBax nepeOyBaHHs B 130111 — Bi/l aCTEHIYHHX, JIe-
MPECUBHUX 10 a(peKTUBHUX, OypXIMBHX. Bci BOHM PO3BUBAIOTHCS HA
T Ay)e 0OMEXEHOI pyXOBOI aKTUBHOCTI, CKYMYEHOCTI 1 MOCTiiHOT
myOJIYHOCTI, TOMY HACHIiAKH [UX peakliii MoXyTh OyTH Hemepenoa-
YyBaHMMH HE TUIBKH JUIS TTEPCOHAY IEHITEHIIapHOl YCTaHOBH, a U
JUIS CaMOro yB’I3HEHOTO.

OTke, 3aBAaHHS MICUXOJIOTO-T1EAArOriYHOI MapaJurMi CTOCOBHO
HEMOBHOJIITHIX, SIKI OCTYIHJIUCH — 1€ 3HAWTH JIIEBUN MEXaHI3M 3aIo-
OiraHHIO 3JI0YMHIB Cepell HEeMOBHOMITHIX, pearyBaHHSl Ha 3JI0YHH Y
BUTJISIl TIEBHOTO TOKAapaHHS Ta HiBEIIOBAaHHS HEraTHBY, IO CYIPO-
BOJIKYE HEMOBHOIITHBOT'O Yepe3 YB I3HEHHS.

Humni Jlep>xaBHOIO KpUMIHAJIEHO-BUKOHABYOIO CITY)0010 YKpaiHu
B)K€ PO3p00IICHO JIBI MpoOaIlifiHi mporpaMu KOPEKI(ii arpecCUBHOI 110-
BEIIHKM [yl HEMOBHONITHIX MPaBOMNOPYIIHUKIB (ISl XJIOMYHUKIB 1
JiBYAT), METOJMKY OI[IHKM PU3UKIB 1 MOTped HEMOBHOIITHIX, sIKi Te-
peOyBarOTh y KOH(IIIKTI 3 3aKOHOM, Ta METOAMKY BEICHHS BUIAIKY
(kefic-MeHeKMEHTY) MI0JI0 ITi€T KaTeropii MpaBoNOPYIIHUKIB (CKIIa-
JaHHS 1HIUBIAyaJIbHOTO TUTAHY HA MiJCTaBi COIliaIbHUX MOTped mpa-
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BOMNOPYIIHUKA W TEpiofMYHa OIlIHKA JOCATHEHUX PE3YJIbTATIB 3 HE-
00X1THOK KOPEKIIIEI).

TenpeHIist 70 3MEHILIEHHS KUTBKOCTI HEMTOBHOIITHIX 3aCYKEHUX
CIIOCTEPIraeThCs BIKE HE MEePIIHi PiK.

Hampuxiian, va kigerp 2008 poky B 10 KOJIOHISX JJ11 HETIOBHOJI-
THiX (9 mmg xmomuukiB Ta 1 i AiBYATOK) BigOyBajio MOKapaHHS
Mmaibke 1800 3acymkennx ykpaincbkux miaitkis. e 1000 — 3a rpa-
TaMU B CIIIJUUX 130JITOpaX.

Binbiire monoBuHM 3aCy/PKEHUX MIUTITKIB — BikoM Bijx 14 1o 17 po-
kiB. Tperuna BinOyBae CTPOK 3a KpaADKKH, TPETUHA — 3a po30iii 1 mor-
paOyBanHs, 13 % Mononux B’s3HIB 3aCy/KEHi 32 yMUCHI BOUBCTBA.

«Maibke 70 % 3acyKeHHX BEIHM acoUiaIbHUM Croci0 >KHUTTS.
24 % ue npairoBanu i He Bumimcs. 22 % — cuporu. Li gitu He Manu
6aTHbKIBCLKOTO MiKITyBaHHS, TypOOTH, BIUIMBY. IX BUXOByBaa BYIIH-
115, BOHA )X Ha HUX 1 BIUIMBAJa, 4epe3 1€ BOHU € HUHI TaKUMH. barato
PO 1[0 TOBOPUTH Te, 110 50—70 0ocib 1mopivHOo 0 HAC MPUXOAATH He-
IPaMOTHHUMHU, SIKI HE BMIIOTh IMHCATH Ta YUTATW». Taki 1Udppu HABO-
JUTH NEPIIMKA 3aCTYIIHUK TOJ0BH Jlep:KaBHOTO JenapTaMeHTy YKpai-
HU 3 MUTaHb BUKOHAHHS MoKapaHb Mukona [neTsit [5].

Ha 2008 pik i3 1800 HenoBHOMITHIX, 3acy/KeHUX B YKpaiHi, —
116 niBuara. 3a ciioBaMu 3aCTYITHUKA HadaJbHUKAa MeIiTOMOMbChKOT
KOJIOHIi Il HEMOBHOJITHIX MpaBonopymHunb OneHn Xpucrodopo-
BOI, HMHI KUIbKICTh 3aCy/DKEHUX CKOPOTHJIACS BJBiUi B MOPIBHIHHI 3
MUHYIHMH pokamH. [Ipore 3pocia KinbKiCTh THX, XTO BifOyBae Imo-
KapaHHs 3a TSHKKI 37109uHH [S].

«xmio B 2001 porti 3a BOMBCTBO BiiOyBasio mokapaHHs 2—3 oco-
O0u, TO, Ha Kajb, CLOroAHI — 14. A 3a 0COONMBO TSKKI 3JIOYHHH —
50 % Bixg ycix BuxoBaHiiB. 82 % JiB4aT — 3 HEOIArOMOIYUHUX CIMEH.
S mymato, 10 YMCENbHICTh Y HAIMX 3aKiIajax 3MEHIINIACh TOMY, 110
HoBui Kpuminanenuii kogexc 2001 p. BBiB HOBI anbTepHATHBHI BUAM
MOKapaHHs, HE MOB’s13aH] 3 M030aBJICHHAM BOJI» [5].

Cranom Ha 1 ciuns 2016 poky 10 3aBepILIEHHS CTPOKY MOKapaHHS
Oysio 3BUIBHEHO 176 3acCy/DKEHHMX HEMOBHONITHIX. 3 HUX YMOBHO-
JIOCTPOKOBO OYs10 3BUTbHEHO 175 HEMOBHOIITHIX, O/HA ocoba Oyia
3BlIbHEHA 3a amHicTiero — 3a qanumu JII1TC Ykpainu.

3a3HauKMMoO, 1110 32 JAaHWUMH TCHITEHIIApHOI CIYKOM Yy monepes-
Hill epiox, cranom Ha 1 ciuns 2015 poKy y BUXOBHHX KOJOHIfIX YK-
paiHu 0 3aBepILCHHS CTPOKY MokapaHHsi Oyio 3BinbHEHO 450 oci0, 3
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SIKMX IIOHAJ COTHI HEIOBHOJITHIX BHMIILUIM 3 BHXOBHHMX KOJIOHIH 3a
amHicriero [13].

52 % HeMmoBHOMITHIX MPaBOMOPYIIHHUKIB, SKAM CYyIl BUHIC TMOKa-
paHHS y BHIJISAI 11030aBlIEHHSI BOJI, BUPOCTAM y HEOIAaromoIyqyHHuX
a00 HEMOBHUX POJIMHAX, 3 HU3bKUMU cTaTKamu. 21 % — cupotu. [Ipote
€ BHIIAJIKH, KOJIU Ha XUOHUM TUISX CTAIOTh JIITH 3 IIUJIKOM HOPMAJIbHUX,
HAa IEpIINH MO, POAUH, — 3a3HadYae AUTSYUM TIOPEMHUI [ICUXOJIOT
Irop MapumHkiBchkui. Sk mpaBuiio, TinepakTUBHI IiTH 1 IiTH, 00/1ie-
Hi 0aTBKIBCHKOIO TypOOTOIO, 3 AedinnuTOoM yBard 10 HHUX. Ha mymky
TICUXOJIOra, TaKUX JITJaxiB B YKpaiHi mjoHaiiMeHtie 50 Tucsu. «3a
IHIIIMMY BUKJIQJKaMH, TaKUX JiTel Moxke Oytu it 150 tucsy. Lle € don,
3 SKOTO JYK€ YaCTO BUXOJMTh JUTSIYA 3JIOYMHHICTH 1 3 HUM MOTPIOHO
1IOCh POOWTH IIE i 32 ME&KaMH BHIIPAaBHHX YCTAaHOB. JIOKM TUTHHA Hi-
4Oro He CKOoiJia, CyCIIBCTBO YEKaE, IOKU BOHA IIOCh CKOIiTh. Lle € crie-
1iaJbHa MCUXOTEepallisy, — Kaxke MapluHKIBChKH [5].

Ha croroani y cdepi JJKBC ¢yHKIIiOHYE 1MIiCTh BUXOBHUX KOJIO-
Hill U1 HenoBHOMITHIX: KpeMeHuynbka BUXOBHa KOJOHisI, JyOeHch-
Ka BUXOBHA KOJOHis, [Ipuiyipka BUXOBHA KOJIOHIS; MeniTOnoNbChKa
BHUXOBHa KoJoHisl; KoBenbchbka BUXoBHa KoJOHis; Kypsisbka BUXOBHA
konoHis iM. A. C. MakapeHKa.

Cranom Ha | BepecHst 2016 poky B HUX yTpuMyBaioch 316 oci0.
I3 mectn ycTaHOB /J1 HEMIOBHOMITHIX TUTbKH MeETITONONBChKA BHXO-
BHa KOJIOHIA MPHU3HAYEHA JUTS yTpUMaHH KiHOK [15; 16].

16.02.2017 poky B Kuesi Binkpunu LienTp roBeHabHOI podarii.
TyT HEMOBHOMITHI, SIKI OTPUMaIH YMOBHI CTPOKH, 3MOXYTh MPOHTH
4epe3 clelialibHi Mporpamu, sKi JOMOMOXYTh iM Oiibllie HE MaTh
npobiem i3 3akoHoM. Lleit eHTp cTaB mepmmM, 3amyIlIEHHM Y paM-
Kax JIep)KaBHOI MPOTrpaMM PO3BUTKY CHCTEMH Mpo0arlii, ska crana
PeabHICTIO MiCH NPUHHATTA 3aKOHY MPO MpoOdarlito.

«Hame cminbHe 3 mapTHepaMM 3aBJaHHS — 4Yepe3 IOBEHAIbHY
Mpo0aIlifo TOKa3aTH, 10 KOXKHA JIIOJMHA Ma€ TPaBo Ha JIPYTHid IIaHC.
I 1m0 KoxkHa MrOIMHA MOXKE TOBEPHYTHUCS 10 HOPMAIbHOI0 KUTT. e
CTOCYETBCS SIK HEMOBHOJITHIX, TaK 1 JOPOCIUX», — 3a3HaYMB MIiHICTp
tocruttii [1asno [lerpenko [7].

3a #ioro cjoBaMu, TOIOBHE 3aBAaHHS poOoTH MiHicTepcTBa FOCTUIIII
B [[LOMY HaNpPsSIMKy — MaKCUMaJIbHE OXOIUIEHHS MpoOaIlifHIMH TIporpa-
MaMH BCiX HEIOBHOJITHIX Ta 3MiHa (inocodii 3acTocyBaHHS MTOKapaHb,
KOJIH YB’SI3HEHHS 3aCTOCOBYBATUMETHCS JIMIIIE SIK KpaiHii 3axin [7].
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«3 nmocBigy poOOTH TaKHUX IICHTPIB MM 0a4yuMMoO, IO Cepesl JTeH,
SKI IPOUIIUTK Yepe3 mpobaliiiHi mporpaMu, MOBTOPHO BUYMHUIIM 3710-
yuHM Jinie 2 % HenoBHouiTHIX. [le nmpekpacHuii pe3ynabTaT», — Ha-
roiocuB Minictp roctuii [7].

BiH Takox 3ayBa)KuB, IO CYCIUIBCTBO Ma€ JaBaTH IIAHC HA BU-
MpaBJIcHHsT KOXxHiM iroauHi. «Hemae ayxux miteir. Kokna nurtuna,
gKa TMOTpanuia B CKPyTHE CTaHOBHIIE, MOTPEeOye eIeMEHTapHOIo
CHiNKyBaHHs U yBaru. Ls yBara € Habarato Kpamjor MOTHBAIIIEIO HE
BUMHSTH 3JIOYMHH B MaHOyTHROMY, HDK TIOKapaHHS Yy BUTJIII
yB’si3HeHHsI. [IpHiHATHIA 3aKOH J]a€ MOMKJIMBICTh 3aCTOCOBYBATH IMPO-
0arriro 10 BCiX 0e3 BHHSTKY 37104MHIB. HUHI MU 3aCTOCOBYEMO MpO-
Oarriro 10 TUX 0ci0, sAKi He Bi0YBaKOTh IMOKapaHHS B KoJoHiAx. Lle
JPiOHI 3JIOYMHU Ta 3JIOYMHHU CEPEIHBOI TSHIKKOCTI. AJie Ti JHiTH, SIKi
HUHI TIepe0yBaloTh B KOJNOHISIX HAaBITh 3@ TSHKKI 3JIOYMHH, TaK CaMO
MalOTh MpaBoO Ha Mpo0ailito, Ha CIUIKYBAaHHS 1 Ha NPYTHi MIaHC», —
3asiBuB [laBno Ilerpenko [7].

[Tpu uboMy BiH 3ayBaKuB, 110 Mlepe KpaiHO CTOITh MaciiTabHe
3aBJIaHHS PO3BUTKY MPOOAL[IfHUX MpOrpaM He JIUIIE JJIsl HEMOBHOIMI-
THIX, a i s jopociux [7].

[Mpoektn crapryBamu B 2011 poli 3a MiATPUMKH KaHAJCHKHX
naptHepiB. [IOrasHyBIIM Ha CTATHCTHKY 3a I I’ATh POKiB, MU MO-
KEMO KOHCTATyBaTH, IO KUIbKICTh HEIOBHOJITHIX, 3aCyXKEHHX 3a
KpUMiHaJbHI TPaBOMOpYIIEHHs, ckopoTunacs Ha 52 %. Ha oOmiky B
KpUMiHAJIBHO-BUKOHABYMX IHCIEKIisX Ha movyatok 2011 poky mepe-
OyBajio moHaj 4 THC. HEMOBHONITHIX, BUPOKU SIKUX HE IOB’s3aHi 3
BiOyBaHHSAM MOKapaHHs 3a rpatamu. Ha ceoromi ns mudpa ckopo-
trnacs 10 1800 "onoBik», — 3a3Ha4MIIA EpIIMK 3aCTYIHUK MiHicTpa
toctuilii. Ha ii mepekoHaHHs, HEMOBHOIIITHI — II¢ caMe Ta rpyrna ocio,
sKa IIBUJIKO pearye Ha nmpoOauiiHi mporpamu [1].

«B VYxpaini nyxe eQeKTHBHO MPaLOOTh 2 LEHTpH Ipodaii He-
MOBHONITHIX y Menitonoini Ta IBaHo-®pankiBebky. s npukiamy: B
Meritormoni yepe3 mporpamy Bike mpounuid oibine 90 HENOBHOIIT-
HiX, SIKi MaJi MpoOJeMHU 3 3aKOHOM. 3 HHX JiIIe | MOBTOPHO CKOIB
SKECh TIPaBOMOPYIIEHHS, — 3a3Ha4MIIa epIInii 3acTymHUK MiHicTpa
toctullii. BoHa Takox moBigomuna, mo HuHI MiH’I0CT pa3oM 3 mpej-
craBHUKaMu [IpoekTy mpamroroTh Haa TUM, 100 3aMyCTUTH CXOXKi
HneHTpu B 3anopixoki Ta JIbBoBi [§].
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Meroro peanizamii mpobaifHUX Mporpam, 1o BXOIATH JO CKJIa-
Ny CHUCTeMH pecolliayizailii, € 3amo0iraHHs PelUIuBY MPaBOMOPY-
IIeHb IMIUTITKIB, a OTXKe, HacamIiepel, 3a0e3eueHHs X mparieBJiaill-
TyBaHHs Ta HaByaHHsi. OpraHu mnpoOaiii CHOPHUAIOTH 3ATyYEHHIO
HEMOBHOJIITHIX JI0 HaBYaHHS Ta 3J00YTTIO HUMH IOBHOI 3arajbHOI
cepenHboi ocBiTH. KpiM 11poro, HeoOXiJHEe CTBOPEHHS CIPUSITINBOTO
COI[IaJIbHOTO CEPEJIOBUIIA, TOMY BUXOBHA pOOOTA I0JI0 HETOBHOJIIT-
HiX MOXK€ MPOBOJMTHUCS 13 3allydeHHSM OaThKiB (200 iX 3aKOHHHX
MPEJCTABHUKIB), a B Pa3i HEMOXKJIMBOCTI — 3aJTy4YeHHS] HACTABHUKIB.
BucnoBku. [leniTenuiapHa npo0atis MoXe BUCTYIATH SIK IIAHC
MiJBUIICHHS ¢()EKTUBHOCTI CUCTEMH COIIAJILHOI ajanTallii HemOBHO-
JITHIX, AKi 3BUIBHIOIOTHCS B YKpaiHi 3aBSKH B3a€MOJIii OpraHiB Ipo-
Oallii 1 ycTaHOB BUKOHaHHSI [TOKapaHb, BOJIOHTEPIB, OaThKIB a00 iXHIX
3aKOHHHMX TPEJCTAaBHUKIB, OpraHiB Mpalli Ta COLIAIBHOIO 3aXUCTY
HaCeJICHHs, IISHTPIB 3alHATOCTI JJI1 HAJaHHS 0C00aM, sIKi MOXYTh
OyTu 3BUIbHEHI Bij BifOyBaHHSA TMOKapaHHS Ta BigOyJIW MOKapaHHS,
JIOTIOMOT'H B TPYZIOBOMY 1 TOOYTOBOMY BJIAIITYBaHHI, JIIKyBaHHI.
dopmyBaHHSI TOTOBHOCTI MalOyTHIX MpaIliBHUKIB OpraHy mnpoba-
1ii /10 BUKOHAHHS 3aBJIaHb TICHITEHIIIApHOI Ipodarlii Mae BpaxoByBaTH
pi3HI MeAaroriyHi MiAXOAW 10 HaBYaHHS KYpPCAaHTIB, PO3BUTOK y HHX
MOTHBAIlil, BMiHb Ta HaBHYOK, 3/iI0HOCTEH, IHIAUBIAyaIbHUX SKOCTEH,
10 € BUTpeOyBaHUMU B TIPOdecii, OCTIIOBHICTh YCKJIAHCHHS HaBYa-
JILHUX 3aBJIaHb, 1HAUBIAyalbHY aJanTallil0 KypCaHTIB O BUKOHAHHS
3aBJIaHb, 110 3HAXOATHCS y cepi iIXHBOI MpodeciifHOl AiSITEHOCTI.
HampsiMmoM mopanbmimx JOCHIIPKEHb € MiAroTOBKa MaiOyTHIX
MPaliBHUKIB KPUMiHATbHO-BUKOHABYOI CITy)KOU 3 ypaxyBaHHSIM cIie-
nudiku 3aBaaHb, 110 00YMOBJICH] IXHBOIO MPO(ECIHHOI NiSIBHICTIO.
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Henopnu A. B.

IPABO YEJIOBEKA HA BTOPOM IIIAHC

B cmambe npedcmagnenvl apuanmol pewierus npooiem, CeA3AHHbIX C COYUATb-
HOU adanmayueii Heco8ePULEHHONEMHUX, OMObIGAIOWUX HAKA3AHUE 6 MeCmAX Tuuie-
HUsL c60000bl U 6 OMHOUEHUU KOMOPBIX NPUMEHSEMC sl NeHUMEHYUAPHAS NPOOAaYUs.
Paccmompenvl ocobennocmu no02omogku Oyoyuux pabomuukos opeana npobayuu
K GbINOIHEHUIO 30044 NEeHUMEHYUapHoU npobayuu. YKA3aHO HA HeoOX00uMOCmb
CO30aHUsL ONALONPUAMHOU COYUATLHOU CPedbl, NPOBEOeHUs. COYUATLHO-80CNUMA-
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menbHOl pabomsl ¢ y4emom nompeOHOCmell OCYICOCHHbIX U PUCKO8 CO8epULeHUs
UMU NOBMOPHLIX NPABOHAPYULEHUI.

Obpaweno suumanue Ha 83aumooelicmeue 20cyOapCmEeHHbIX UHCMUMYmMos U
00WecmgeHHOCMU, 80IOHMEPOB C YebI0 PACUUPEHUs chepbl GIUAHUS HA Hecogep-
UIEHHONeMHUX U OPMUPOBAHUS YEHHOCHIHO20 OMHOUWEHUS K JICUSHEHHbIM NepChnek-
musam, PopmMuposaHue NOIOICUMENbHOU HANPABIEHHOCU, HeUmpaiu3ayuu Heaa-
MUBHLIX ~ KAYecme JUYHOCMU, NoOYdcOeHue K  OelicmeusM, Komopvle He
npomugopeuam coyuanbHo 0000psaemMblmM HOPMAM.

Knroueevie cnosa: 2ocyoapcmeennas y20108H0-UCHOTHUMENbHASL CUCTEMA, Op-
2an mpobayuu, nemumeHyuapHas npobayus, 3aumooelrcmsue 20CyOapCmeeHHbIX
UHCIMUMYMOS8 U 00WeCME8EeHHOCMU, COYUANbHAA a0anmayus, Heco8epuieHHoIemHue
npasoxapyuiument.

Pedorich A. V.
HUMAN RIGHT FOR A SECOND CHANCE

In the article options for solving problems related to the social adaptation of
minors, serving sentences in places of deprivation of liberty and relative to which a
penitentiary probation is applied, are presented. After all, the task of the
psychological and pedagogical paradigm, in relation to minors who did wrong, is to
find an effective mechanism for preventing crimes among the relevant category of
offenders, responding to a crime in the form of a certain punishment and leveling off
the negative accompanying minor through imprisonment.

The text reveals the development of two probation programs for the correction
of aggressive behavior for juvenile delinquents (for boys and girls) developed by the
State Criminal Execution Service of Ukraine, a methodology for assessing the risks
and needs of minors who are in conflict with the law, and the method of case
management with respect to this category of offenders (drawing up an individual
plan based on the social needs of the offender and periodically evaluating the results
with the necessary correction).

The peculiarities of the training of future employees of the probation body for
carrying out the tasks of penitentiary probation are considered. The need to create a
supportive social environment, conduct social and educational work, taking into
account the needs of the convicts and the risks of repeat offending by them is indicated.

The article focuses on the interaction of state institutions and the public, volunteers
with the aim of expanding the sphere of influence on minors and forming a valuable
attitude to life prospects, forming positive social ovientation, neutralizing negative
personal entities, and inducing actions that do not contradict socially approved norms.

Key words: the State Criminal and FExecutive System, probation body,
penitentiary probation, interaction of state institutions and the public, social
adaptation, juvenile offenders.
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VIIK 342.821
Cakip-MoJouko H. B.,
acIipaHTka,
Axanemist [lep>kaBHOI NeHiTeHIIIapHOT ciyx0u, M. UepHiri, YkpaiHa;
Camodaos JI. I1.,

KaHAuJaT IOpUJUIHUX HAYK, JOLCHT,

JIoleHT Kadeapu Teopii Ta icTopii aep:xaBu

1 IIpaBa, KOHCTUTYI[IMHOT'O ITpaBa,

Axanemist Jlep>kaBHOI NeHITEHIIIapHOT c1y»x0H, M. YepHiri, YkpaiHa
KIIACU®PIKALIISA BUBOPUYUX CUCTEM CBITY

Cmamms npucesuena po3ensoy pisHOMAHIMHUX Munié eubopyux cucmem. Koocna
8UOOpUA cucmeMa Mae Maxi cneyu@iuni Xapakmepucmuku, Ha OCHOBI SIKUX CIMA€E Mo-
2HCIUBOIO PO3POOKA KAAcugixayii 6ubopuux cucmem. Bimuususaui ma 3apyoiscHi HayKo-
8yl Maiomv Oewjo BIOMIHHI NIOXOOU 8 YbOMY NUMAHHI. ABMOP NPONOHYE ONMUMATLHY
Kaacugixayiio eubopuux cucmem. Y cmammi po3ensinymo CymHiCmy ceimogux euoop-
Hux cucmem, d maxKodic 6USHA4YEHO ix 0C06Jlu600mi, nepesazu ma HeOONIKU.

Knruosi cnosa: subopua cucmema, nponopyitini uOOpUi cucmemu, Maxicopu-
mapHi ubopui cucmemu, 3MIUAHT BUOOPYI CUCEMU, NPEOCMABHUYbKA OeMOKPAMIs.

IMocTtanoBka mpodaemMu. BuToku npencTaBHUIBKOI JeMOKpaTii
SIK HaOUTBII PO3MOBCIOMKEHOI CydacHOl (hOpMH HapOTHOTO BOJICBH-
SBJICHHST MOXXHa MPOCTESKUTH B MONiTHYHiM icTopii CrapomaBHBOI
I'penii i CraponaBHboro Pumy, a aktyanbHi i 10 TeNepilIHBOrO Yacy
OCHOBHI THITH BHOOpYMX CHUCTEM OYyiH pO3poOJieHi 1 3ampoBaKeHi
111€ KUIbKa CTOJIITH Ha3al,.

[cHyBaHHS IEMOKPATUYHOTO CYCILILCTBA HEMOXIIUBE 0€3 epeKTH-
BHOI AisUTBHOCTI OpraHiB Aep:KaBHOI BIAJM Ta OpraHiB MiCIEBOTO ca-
MoOBpsiTyBaHHs1. POpMYyBaHHS IUX OPraHiB 3[IHCHIOETbCS Yepe3 BUOO-
P 11Ie 1a€ 3MOTy CTBEPIDKYBATH, 1110 BHOOPH € OCHOBOIO JIEMOKpATIi.

Huni y cBiTi icCHye HE OAMH AECATOK Pi3HOBUIB BUOOPUYHMX CHC-
TeM, KOXHa 3 SIKUX Ma€ CBOi OCOOJHMBOCTI, 0 ()OPMYBalUCh il
BIJIMBOM KOHKPETHUX HAlllOHAJbHUX, TONITHYHUX, ICTOPUIHHX, T€0-
rpaivHuX, KYyJTbTyPHHUX aCIIEKTiB.

3B’A30K TEMH JOCTIKEHHS 3 BAXXIMBUMU MPAKTUYHAMHE 3aBJaH-
HSMH MIATBEPKYETHCSI THM, 1110 TPOTATOM YCi€i icTopii He3anexHoi
VYxpaiHu BelyThCs MOIIYKH ONTUMAIBHOI BUOOPYOI CHCTEMH, PO 10
CBiI4aTh MepioguyHi 3MiHU HaliOHAJIBHOTO BUOOPUYOT0 3aKOHOJaBCT-
Ba. Sk 3a3Hauatore Taarenepa P. Ta Ulyrapt M. C., «pe3ynbTatu BU-
OOpiB 3aJIeKaTh HE TUIBKW BijJl HAPOJHOTO BOJICBUSBJICHHS, a W BiJ
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npaBui». Came TOMY KPUTHYHO BaXKIIMBHM CTa€ po3poOKa Ta BIPO-
BaJDKEHHS Takoi BUOOPYOi CUCTEMH, sIKa 3aJJ0BOJIBHUTH OUYIKYBaHHS
HaceJICHHS, MAaKCHMAJIbHO BiJI0Opa3uTh HACTPOi BHOOPIIB, Bpaxye
0COOJIMBOCTI CY4acHOTO MOJITHKO-TIPABOBOTO CTAHOBHILA JIEP>KaBH
Ta cTaHe HAJIHOI0 JIAHKOIO B cuCTeMi 3a0e3neueHHs epeKTHBHOL
JISUTBHOCTI OpraHiB JCP>KaBHOI BJaJW Ta OPraHiB MICIIEBOIO CaMo-
BpsAyBaHHs. JIjis IbOrO HEOOXIJHMM CTAa€ CHCTEMHE JIOCIIIPKCHHS
JOCBiy 3apyOiKHUX KpaiH y cdepi BUOOpUOro mpapa, BpaxyBaHHS
repeBar Ta HEJONIKIB KOXKHOI 3 HHX, MOIIYK THX aCIeKTIB, SKi MO-
JYTh CTATH B MPUTOJI IiJ] Yac BJOCKOHAJICHHS HAI[IOHAJHLHOTO BHOO-
pUOro 3aKOHO/IABCTBA.

AHani3 ocraHHiX gocaimkens i myOuikamiii. Crymiabe pos-
pobneHocTi 06paHoi TEMHU € JOCHTh BUCOKOIO, IPOTE HaAMipHA yBara
JOCIIJDKEHD MPUALISETHCS OCHOBHUM THIIAM BHOOPYMX CHCTEM, TPU
IIbOMY HEIOCTaTHHO BUBYCHUMU 3QJTUIIAOTHCS 3MIILIAHI CHCTEMHU, SIKi
€ €IMHOI0 MOKJIMBOIO allbTEPHATUBOIO, IO 3/1aTHA 3HIBEIIOBATH He-
JIOJIIKH BJIaCHE MPONOPLIHHOI Ta MaYKOPUTAPHOI CUCTEM.

JocmipkeHHsT BUOOPYMX CUCTEM Ta iX aCIeKTIiB 3iHCHIOBAIM
kimacuku 1iei ramysi: droBepxke M., Jleiikman E., JlamGept M. /.,
Xetip T., Minb /[I., a Takox cy4acHi 3apyOiKHI JochigHuku — Taa-
rarep P., lyrapt M., Yopencraiin M., bpayn T. Ta cydacHi BiTun3-
HsiHI HayKoBIli — PatikoBchkuii b., Pubauyk M., Crarniituyk M., Xo-
ma H., [lTanoBan B., lIsena FO., FOpiii M.

Merta cratTi. Meroto cTatTi € po3poOka onTUManbHOI Kiacupikaii
ICHYIOUMX BUOOPUYMX CHCTEM CBITY, B sIKiii OM a/IeKBATHO BPaxOBYBAIIUCh
SIK BITYM3HSIHI, TaK 1 3apyODKHI MiJX0/M Ta HANIPAIFOBAHHSI.

Bukiax ocuoBHoro marepiamxy. BuGopu € ¢opmoro mpsmoro
HapoIoBIaAs, HEOOXiTHO YMOBOIO ()YHKIIOHYBaHHS AEMOKpaTHY-
HOT'0 CYCIIUTLCTBA. ['0JIOBHUM pEryisiTopoM BUOOpIB € BUOOpUYa CHC-
Tema. OCHOBHE MpH3HAYCHHsT BUOOpPUOI cHCTEMH — 3a0e3nMeuuTH
MPEACTAaBHUIITBO BOJIi HAPOY, & TAKOXK C(HOPMYBATH KUTTEIISUTBHI Ta
e()eKTUBHI OPTaHU BJIaJIH.

IcHye Oe3niu BU3HAYEHb MOHATTS «BHOOpUYA CHCTEMAY.

Bubopua cucrema — Oyzab-sika HU3Ka MPaBUJL, 3TIAHO 3 SKUMH TO-
JIOCH TPOMajsH BH3HAYa[OTh JI00Ip MpPEACTaBHUKIB BHKOHABUOi
(ab0) 3akoHOmaBYOi Biaau [3, c. 91].
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Bubopya cuctema — 11e CyKymHIiCTh MpaBWII, IPUHOMIB 1 Tpolie-
ciB, 10 3a0€3MEeYYIOTh 1 PEryNol0Th JIEriTUMHE (POpMyBaHHS OpraHiB
MoJIiTHYHOT Biiagu. Bubopua cucrema BU3HAYa€e 3arajibHi MPUHIUITHA
opranizaiii BUOOpiB, a TAKOXK CIIOCOOH TepeBeIeHHs ToJI0CciB BUOOp-
L[iB B MaHAaTH, BIaAHi mocaqu [6, c. 259].

Bubopua crcrema — 1ie MopsAAOK opraHizariii i mpoBeaeHHs BHOO-
PiB 70 NPEICTaBHUIIBKMX OPTaHiB JICPXKABHOI BJaJIM Ta OpraHiB Mic-
LIEBOI'0 CAaMOBPsAyBaHHS [2].

Bubopya cucrema — 11e CyKyImHiCTh Tiepes0adeHuX 3aKOHOM BHOOp-
YHX TPOLIEAYP, OB sI3aHUX 3 OPMYBaHHAM OpraHiB Biaau [4, c. 156].

Bubopui cucremu — CyKyImHICTh HOPM, IO PEriIaMeHTYIOTh Mpo-
1ec apTUKYJANil BUOOpYHX mepeBar rpoMajisiH IMiJ 4ac TOJI0CYBaHHS
(e BUSIBJIIETBCS B KUTBKOCTI OTPUMAaHUX Ha BHOOpax rojociB) i BU-
3HAa4Yal0Th MEXaHi3MH TEPETBOPEHHS OTPHUMAHUX TOJIOCIB Ha Micls
JISIyTaTiB y mapjaMeHTi [5, c. 62].

Bubopya cucrema y By3bKOMY pO3YMiHHI LIbOTO TepMiHA — M€
crocid po3moAiTy Miclb B OpraHi Jep>KaBHOI BJIAJM MK KaHIUIaTa-
MU 3aJISKHO BijI pe3yJIbTaTiB rolocyBaHHs BUOOpLiB [8, c. 234].

Bubopua cucrema — mopsgok (opmyBaHHS BHOOPDHHUX OpraHiB
JiepKaBy, CYKYITHICTh MIPAaBHI, HA OCHOB1 SIKUX BU3HAYAIOTHCS BiHO-
CHHH MK TIapJIaMEHTOM, YPSAOM 1 enekropatoM [7, c. 170].

OTxe, y3arajabHIOIYH BUIE3a3HAYCHI MIJAXO/U, MOXKEMO JIATH
BHCHOBKY, IIJ0 BUOOpYA CUCTEMa — 1€ CYKYITHICTh MPaBUJl, 10 BU3HA-
YaroTh MOPSAOK MPOBENEHHS BUOOpIB Ta MeXaHi3M BHU3HAYEHHS iX
pe3yNbTaTIB.

VY cBiTI icHY€e MIMPOKUIT CEKTP BUOOPUMX CHUCTEM, SIKi 3yMOBIIIO-
F0Th BiJIMiHHI HACJIJIKW 1 JUIsl TIOJITUYHUX MApTii, 1 1y BUOOpPIIIB. Y
pi3HHX KpaiHax BHOOpYi cucTeMu OynyTh Bifpi3HATHCS 3a OaratbMma
napamerpami. Ll pi3HOMaHITHICTh BU3HAYAETHCS ICTOPUYHUMU, KYJIb-
TYPHUMH OCOOJMBOCTSIMH, & TaKOX MONITHYHUMH 3aBAaHHIMH. SIK
3a3HavaroTh Taaremnepa P. i Lllyrapt M., HOpiBHAHO 3 IHIIMMU efleMe-
HTaMU TOJIITHYHOI CUCTEMH €IEKTOPAIIbHUMH TPaBHJIAaMH JICTTIIE Ma-
HIiMYJTIOBATH, BOHH J03BOJISITH CTBOPUTH TEpeBary KiIbKOM CHIbHUM
MapTisM 1 3BeCTH HaHIBElb POJib APIOHWX MapTii a00, HABMAKH, JaTH
OCTaHHIM MPaBO Ha NMapjaMEHTChKE MPEeICTaBHUITBO.

Knacuuaum xputepieM THITy BUOOPUOI CUCTEMH € CIIOCI0 BU3HA-
YeHHsl pe3ynbTariB BUOOpiB. [limxomam 10 BHOKpeMIIEHHS CrOco0iB
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BHU3HAYEHHS PE3yNbTaTiB BUOOPIB JEII0 BiAPI3HSAIOTHCA Y BITYH3HSI-
HUX Ta 3apyODKHMX HayKOBI[B. Tak OUIBIIICTh BITYM3HSIHUX HAYKOB-
[[iB BUOKPEMITIOIOTH Ma)KOPUTAPHY CUCTEMY, 3a SKOi 3aCTOCOBYETHCS
BHU3HAYEHHS OUTBIIOCTI OTPUMAaHMX ToJOCIB (K abCOMIOTHOI, Tak i
BIZTHOCHOT), Ta MPOIOPIIHHY CUCTEMY, 3a KOl pe3yiIbTaTH BH3HAUa-
IOTBCSI TIPOMOPLIHHO KITBKOCTI OTPUMAaHUX TOJIOCIB. 3apyOiKHI K
JOCITITHUKA OOTPYHTOBYIOTh HasIBHICTH TPHOX OCHOBHHUX THUIIIB BUOO-
pUMX CHUCTEM: ILTIOPaNBHOI (JOCTaTHBO BiTHOCHOI OUIBIIOCTI TOJIO-
CiB), MOKOPUTAPHOI (HEOOXiAHOIO YMOBOIO € abCOMIOTHA a00 KBai-
¢ikaniiiHa OUIBIIICTH TOIOCIB) Ta MPOMOPIIHHOL.

Hanpuknan, y Koporkomy okchopacbKOMy MOTITUYHOMY CIIOB-
HUKY 3a3HaueHo HacTymHe: «€ KilbKa crocobiB kinacudikamii BUOOp-
yux cucteM. HainpupaTHilmmM, HamneBHe, OyJe pO3MOILT HAa TpU
Ipynu: 3 HAHOUTBIIO KUTBKICTIO TTOJJaHUX TOJIOCIB, MaKOPUTAPHY Ta
nponopuiitny cuctemMn» [3, c. 91].

Jocmigusiim 6arato miaxoaiB mo/0 Kiacugikaiii Cy4YacHUX BH-
0OpYMX CHUCTEM, ITPOIIOHYEMO TaKy y3arajibHIOYY Kiacuikailiro.

OcHOBHI THIIM BHOOPYMX CHCTEM

Inwpansui eubdopui cucmemu (euodopui cucmemu 6iOHOCHOV
oinvuiocmi)

Plurality Systems:

1. B omHOMaHaTHUX OKpyTax.

(Single-Member Plurality System / First Past the Post)

2.V GaraToMaHJaTHUX OKPYTax.

(Multi-Member Plurality System)
2.1. IlpencraBHUIIbKE TOJIOCYBaHHS.
(Block Voting / Multiple Non-Transferable Vote / Plurality-at-
Large Vote)

2.2. Cucrema €MHOTO HETIePEeIaBaHOrO ToJIoCYy.
(Single Non-Transferable Vote)

Madricopumapni eubopui cucmemu (6ubopui cucmemu aodco-
atomuoi (keanighixoeanoi) oinvuiocmi)

Majoritarian Systems:

1. Cucrema anbTePHATHBHOIO TOJIOCYBaHHS (Ma)KOpUTapHO-
npedepeHIiiHa cucTeMa).

(Alternative Vote)
2. l'omocyBaHHS y 1Ba TypH.
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(Two Round System / Two Ballot System / Runoff Voting /
Ballotage)

Ilponopuiiini eubopui cucmemu

Proportional Systems:

1. TonocyBaHHS 3a MApPTIHHUMHU CIIUCKaAMH.

(List PR / Party List System)
2. [onocyBaHHs 3 IpaBOM TIepeadi rojocy iHIIOMY KaHIUAATY.
(Single Transferable System)

nsgxoMm moegHaHHS 3a3HAYEHUX OCHOBHHX THIIIB BUOOPYHX CH-
CTEM CTBOPIOIOTHCSI 3MilllaHi BUOOPY1 CUCTEMH.

[TnropanbHi BUOOPUI CUCTEMHU B OJHOMAHIATHUX OKpyrax («mep-
mui Ha (iHI») BUKOPUCTOBYIOTHCS MIEPEBAKHO B JIEMOKpATIsX aHT-
JIOCaKCOHCHKOI cucteMu. Ls cuctema Oyna BIpoBabKeHa B JEMOKpa-
TisIX, M0 MPOXOJMJIN LUISAX CTAHOBJIEHHS, Y KiHmi XIX — Ha moyatky
XX cromite. L1 cucrema i J0Ci MMPOKO BUKOPUCTOBYETHCS B CBITI —
20 % cyuyacHMX KpaiH, BKIIOYAIOYM HaHOLIbLII, 3aCTOCOBYIOTH came
TUTIOpaJIbHy BUOOPUY CHCTEMY B OTHOMaHAAaTHUX OKpyrax [9].

«[lepmmii Ha ¢iHim» — Taka BUOOpUa cuUcCTeMa, 3a SIKOi BUTpAE
KaHJIUJAT, 0 HaOpaB HAWOUIBITY KUIBKICTh FOJIOCIB Y IIbOMY BHOOp-
gomy okpy3i. Crcrema BigoMa e i i Ha3Bor BHOOPUOI CUCTEMH 3
HaHOUTBIIION KUIBKICTIO HAOpaHUX ToyIociB [3, ¢. 493—494].

Jlo cucremu 3 HAHOUIBIIOK KUIBKICTIO HAOpAaHUX TOJIOCIB OJIU3b-
KOI0 € CHCTeMa MpPEICTaBHUIIBKOIO TOJIOCYBaHHs, fAKa mependavae
BHUKOpPUCTaHHSI (OPMYJIU BIAHOCHOI OUIBIIOCTI B OaraTOMaHIaTHUX
OKpyrax. Xo4a HaHOUIBIIOr0 PO3MOBCIO/KEHHS ISl CHCTEMa Ioyasia
HaOyBatu B KiHmi XIX — Ha moyatky XX cT., HACIpaB/i BOHa cTana
npabaTbkoM BHOOPUOI CHCTEMH «HepIinii Ha (iHimI», IO 3aCTOCO-
BYETBHCSI BUHATKOBO B OJHOMAaHJAaTHUX OKpyrax. HuHi Ham3Bu4aiiHO
MaJya KiTbKICTh KpaiH BUKOPHCTOBYIOTh CHCTEMY MPEICTaBHUIBKOTO
ronocyBanHs 1 Hagauni (Kyseiit, JliBan, ®iniminn).

MaskoputapHa BUOOpUYa cUCTEMa BUKOPUCTOBYETHCS B JICIIO Me-
HIIA KUTBKOCTI KpaiH, HiX IUTIOpaJIbHA, MPOTE BapTO 3a3HAYUTH, IO
came ii BUKOPHCTOBYIOTh JIBi 3 TIPOBITHUX JIEMOKpATiii CBITY — ABCT-
pauist Ta @panuis. SIK BUAHO 3 HA3BH, BU3HAYAIBLHOIO XapaKTePHCTH-
KOIO CHCTEMH € BHKOPHCTaHHS (popMyiH OUTBIIOCTI, 3TiZJHO 3 SKOIO
KaHJIUJaT Ma€ HaOpaTH OUTBIIICTD BiJl 3araJIbHOI KUTLKOCTI TOJIOCIB.

58



Hayxoswit Bicauk CiBepmman. Cepist: [IpaBo Ne 1(3),2018

IcHye nBi OCHOBHI (pOpMHU MaKOpUTapHOi BUOOPYOi CUCTEMU: TO-
JIOCYBaHHS Y /IBa TYPH Ta aJIbTEPHATUBHE TOJIOCYBaHHSL.

VY cucremi mpoBeneHHS BUOOPIB y JBa TypH Micisl IPOBENEHHS
MEepUIOro Typy BHOOPIB BH3HAUYAETHCS MEPEMOXKElb, a y pasi, AKIIO0
BiH He orpumaB 50 % + 1 ronociB BUOOpIIIB, BiH pa3oM 3 KaHaWIa-
TOM, III0 TIOCIB ApYTe Micile, HOTPAIUIIOTh Y IPYyruil Typ BUOOpIB, 1110
3a3BHYail IPOBOMATH Yepe3 ABa-TPH TIDKHI Micis nepmioro Typy. Cu-
IIHIX KOJIOHIsX — Kpainax LlenTpanbHoi Adpuku, B’eTHami, a Takox
y aeskux kpainax konmuiHboro PCCP, nanpuxnazn, y TypkmeHicTaHi
Ta Y30eKucTaHi.

MeHII MHIPOKO 3aCTOCOBYETHCS CUCTEMA aJbTEPHATHBHOTO TOJO-
cyBaHHS (MaxopuTapHO-TIpedepeHIliiiHa cucremMa), BOHa BUKOPHCTO-
ByeTbest B ABctpanii. Lls cucrema nepenbdauae, 1mo BUOOpPEIh MOXKE
HajaTh npedepeHuii kKaHAuIaTaM BiJ pi3HUX MapTidl y MOPSAKY Ha-
JIAaHHS CBOET MepeBaru KOXKHOMY 3 HUX. SIKIIO YOJICH 3 KaH/IU/IATIB HE
OTpUMaB aOCONIIOTHOI OUIBIIOCTI «IIEpIIMX Miclb» y MpedepeHIisax
BHOOPIIB, O HUX JOJAIOTHCH «IPYTi MICIs» 1 Tak Jaii, ax JOKU
OJIMH 3 KaHJMJIATIB He HaOepe aOCONMFOTHOI OUTBIIIOCTI.

Ha mpotuBary 1uttopaibHId Ta MayKOpHTapHiii BHOOpUii cucTe-
MamM Oyna po3poOIieHa pomnopliiiiHa BuOopya cucreMa, sika rnependa-
Yae TOJIOCYBaHHS 32 MApTIMHUMH CIHCKaMH a00 TOJIOCYBaHHS 3 Mpa-
BOM Iepeniadi rojiocy HIIOMY KaHIHUIaTy.

Ilig vac rojgocyBaHHS 3a MAPTIHHUMU CIHCKAMM PO3IOIIT KaH-
JIUJATIB MK MapTiSMH 30IHCHIOETECS BiAMOBIAHO (IIPOHOPIIIHO) 10
KITBKOCTI Troj10¢ciB BHOOPIIIB, MOAAHKMX 32 KOKHUI MapTIHHUH CITHCOK.

lonocyBaHHs 3 paBOM Iepeaayi rojiocy 1HIIOMY KaHIUIaTy BU-
KOPHUCTOBYIOTh B Ipianmii, Ha ManbTi, Ha IeIKHX BHOOpax B ABCTpa-
Jii. 3a Takoi CHCTeMH KaHIUAATIB Ha KiIbKa 1mocaj o0HUparoTh OIHO-
yacHo. KokeH BuUOOpEIb poO3Milla€ KaHIUAATIB y TOPSIKY
MPUXUIBHOCTI JIO0 HUX.

Ha cporomni pi3Hi kKpaiHM BUKOPHCTOBYIOThH Pi3HI BUOOpUI CUCTe-
Mmu. Tak mmopaiibHa BHOOpYa cHcTeMa B OTHOMaHJaTHUX OKpyrax BH-
KkopuctoByeThes y 20,2 % kpain, cuctema mpeacTaBHUIIBKOTO TOJIOCY-
BaHHA — Y 6,2 % kpaiH, cucTeMa €JMHOI0 HelepeaaBaHoro rojocy — y
1,7 % kpain, cuctema aqbTepHATUBHOTO TOJIOCYBaHHS — Y 2,2 % KpaiH,
cucTeMa rojocyBaHHs y /Ba Typu —y 11,2 % kpaiH, ronocyBaHHd 3a
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MapTiHHUMU cIucKamMu — y 37,6 % KpalH, roJIoCyBaHHS 3 IIPaBOM IIc-
penadi rojocy inmomy kanaumary —y 1,1 % kpaid. Omke, opaibHi
BHOOpYI CHCTEMU 3aCTOCOBYIOTH 28,1 % Kkpain, Maxkoputapui — 13,4 %
KpaiH, nponopuiiHi — 38,7 % kpain, 3mimani — 19,8 % kpai.

SAxoro 6 He Oysia BuOOpua cucrema, mija 4yac i 3aCTOCYBaHHS He-
MOXIIUBO aOCONIOTHO BHKITIOUMTH HeOaXkaHi, a iHOAl i pylHiBHI edek-
1. ToMy mockonanoi Bubopuoi cuctemMu He icHye. OcTaHHS 3ajMIIa-
€THCS JIHIIE TeOpeTHYHUM ieaom. [Ipore koxHa BOOpUa crucTeMa Ha
MPaKTHLI MOXKe OyTH TIEBHOIO MIpOIO BJIOCKOHAJIEHA, a il HEHONIKU —
ypiBHOBaKeHi iHIIMMHU (haKTOpaMH MOJIITUYHOTO Tporiecy [4, c. 156].

PosrisiHemo mepeBaru Ta HEOJMIKA Ma)KOPUTAPHOI 1 TTOPATIbHOL
Ta MPONOPLUIHHOI BUOOPUHX CHCTEM.

Jo ducna mepeBar Ma>KOPUTAPHOI 1 TUTIOPaIbHOI BUOOPYHX CHC-
TEMH MOXKHA BIJIHECTU HACTYITHI.

Bubopu B oauH Typ — HaligemeBmi y ¢piHaHCOBOMY ILIaHi (CTO-
CYETBCS TIEPEBAYKHO TUTIOPATILHUX CHUCTEM, JIe ITepeMOorKellb BU3HaYa-
€TBCS BKE Y TIEPIIOMY Typi).

VY 1ux cuctemax 3akjasieHi MOXIMBOCTI popMyBaHHS epEKTUBHO
MPaIoYoro i cradibHoro ypsany. Lle mocsaraeTbes 3a paxyHOK po3-
MOJTy MaH/IaTiB, 32 PaXyYHOK BEIIMKUX, J0Ope opraHi30BaHUX MapTii,
SIK1 HA OCHOBi OUTBIIOCTI (hOPMYIOTH OTHOMAPTINHI YPSIIH.

Li cucremu 3a0X04yIOTh ApiOHI MapTii CTBOPIOBATH Koadiwii abo
3TUTTS 1€ 10 ToYaTKy BUOOpiB. [IpakTKa cBiquuTh, 10 CTBOPEHI Ha
il OCHOBI OpPTaHU BJIAJM € CTIMKUMU 1 37aTHI MPOBOIUTH TBEPAY
Jiep’KaBHY MOJITHKY.

[Tpu mMakopuTapHiii Ta TUTIOpalbHIA BHOOPYMX CHUCTEMax Hace-
JICHHS TOJIOCY€E 32 KOHKPETHUX JEMyTaTiB. Y pe3yiabTaTi BUHUKAIOTh
MII[HI CTIHKI 3B’SI3KH MIX JISIyTaTaMH Ta BUOOPIISIMHU.

Pazom 3 THM MaxkopHuTapHa i IUTIOpaibHA BUOOPUI CHCTEMH Mic-
TATH 1 IEBHI CYTTEB1 HENOMIKH, SIKUMHU € HACTYITHI aCTIEKTH.

VY pa3i HeoOXiAHOCTI MPOBENEHHS APYroro Typy 3a Ma)KopuTap-
HOi BHOOPUYOI CHCTEMH MPHU3BOIUTH 0 TMOAOPOKYAHHS BHOOPUOTO
MPoILIECy.

Li cucremu 6araTo B 4OMY CIIOTBOPIOIOTH PealibHy KapTHHY Iie-
peBar i TUM caMUM HE BijloOpa)aroTh BOJIO BHOOPIIB. Y BUNAIKY
3aCTOCYBaHHS IUTIOPajbHOI BHOOPYOi CHCTEMH JUIs PO3MOIUTY Map-
JAMEHTCHKHX MaHJATiB Ma€ 3HA4YeHHsI TUTbKKA (aKT OTPUMaHHS KaH-
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JUIaTOM BIJHOCHOI OUTBIIOCTI Toj0ciB. ['ojlock 3k, BijsaHi pernTi
KaHJIUJATIB, IiJ] 9aCc PO3MOJALTY MaHJATIB JIO yBard He OepyThcs i B
IIbOMY CEHCI MPONaar0Th.

3a ymMOB, KoM BHOOPIII MatOTh 00paTH CBOTO MPECTaBHUKA BXKE
B MepuioMy Typi (IUTFOpaibHa cHcTeMa BHOODIB), YacTHHA 3 HUX
3MYIIIEHA TOJIOCYBATH HE BIIMOBIIHO JI0 CBOIX BIOJ00aHb, a TAKTUY-
HO, TOOTO 3a TOr0 KaHAWJATa, 10 YOCOOJOE JiIsi KOHKPETHOTO BH-
0OpIIs MEHIIIE 3J10.

[MapTii i pyxwu, 1m0 oTpuManu Ha BHOOpax MeEHIIE TOJIOCIB, HIK iX
CYNEpPHUK, MOXKYTb OyTH MpEACTaBIieHI B MapiaMeHTi OUTbLIICTIO Jie-
MyTaTCHKUX MICIIb, & JIBI MAPTIi, III0 OTPUMAIT OJTHAKOBY a00 OJIM3bKY
KUIBKICTh TOJIOCIB, MPOBOAATH A0 MapiaMeHTy HEOAHAKOBY KiIbKICTh
nerytatiB. bibliie TOro, He BUKIIFOUEHA CUTYaIlisl, 33 SKOI MapTisl, 110
oTpuMaJia OLIbIIe TOJIOCIB, HE OTPUMYE B3araii Hi OJJHOTO MaH/ATY.

MOXIJIMBOIO € CHTYaIlisl TIepEeBaKaHHsI PEriOHAILHUX (MICI[EBUX )
IHTEpeCiB HaJl 3araJIbHOHAIIOHAILHUMH.

IcHye mOCHTh BelMKa MOXIIMBICTh MaHIMTyJIIOBAaTH BOJEI0 BUOOD-
iB Yepe3 «Hapi3Ky OKPYTriB». 3HAIOUM BIOJ0OaHHS BUOOPIIB, MOXKHA
MaHimynoBaTi reorpadi€ro OKpyriB. Y IIbOMY BHIIAJIKy 3aCTOCOBY-
€TBCSl TIOHATTS «BHOIpKOBa reorpadis» MepekporoBaHHS BHOOPUYMX
OKPYT'iB Ha CBOIO KOPHCTH 3 OTJIsiIy HA HACTYIHI BUOOPH.

Takum 4MHOM, Ma)KOpHTapHa BHOOpYa CHCTEMa CTBOPIOE MOXK-
JUBICTh (OPMYBaHHS Ypsily, IO CIIHPAETHCS HA OUIBIICTD Yy mapia-
MEHTI, IPOTe HE KOPUCTYETHCS MIITPUMKOIO OLIBIIOCTI HACENEHHS.
BoHna gyxe oOMexye AOCTYI 0 MapiaMeHTy MPeICTaBHUKIB MEHIIIO-
CTi, B TOMY YHWCJIi HEBEIMKUX MapTiii. Y pe3yabTaTi MakOpUTapHA
BHOOpYA cHUCTEMa MOXE MOCIa0II0BATH JICTITUMHICTD BIIAJH, BUKIIH-
KaTu y TPOMaJisiH HEIOBIpYy J0 MONMITHYHOTO YCTPOIO, MAaCUBHICTh Ha
BHOOpax i HABITH MOMITHYHUHN PaJUKATI3M.

[Iponopuiiina BubOopya crcTeMa 3HAYHOIO MIpOIO J03BOJISIE YCY-
HYTU SIBHY HEBIIMOBIAHICTh MiX KUIBKICTIO BiJJITAHMX 3a MapTii0 ro-
JIOCIB 1 KUTBKICTIO OTPUMAHUX HEIO JeMyTaTChKUX MICIb.

Jlo mepeBar nponopiiiiHoi BUOOPUOi CHCTEMH HAJIEXKHTH 1 Te, 1110
B c(popMOBaHHMX 32 1 JOIIOMOTOK OpraHax BjaJy MPEJCTaBJICHA pea-
JbHA KapTHHA PO3CTAHOBKH MOIITHYHUX CHJL.

BoHa cTBOpIOE MOXIHMBICTH OYyTH TpENCTAaBICHHNMH B OpraHax
BJIAJIM HAI[IOHAJILHUMH, PETIriHHUMU MEHIIIMHAMM Ta 1HIITUMH COI{iaJIh-

61



Ne 1(3),2018 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

HUMHU BEPCTBaMH, 1110 YTBOPIOIOTH NpiOHI mapTii. TuM camum mporop-
uiiiHa BHOOpYa cucTeMa 3a0e3redye 3BOPOTHiH 3B S30K MK JIepiKaBOIO
1 opraHizamissMu TPOMaJsIHCHKOTO CYCIIJIbCTBA, CHPHSE JIETiTUMI3anii
BJIaJH, aKTUBI3Y€E y4acTh HACEICHHS Y BUOOpaX.

[Ipomopiifina cucrema CTUMYIIOE CTBOPEHHS MapTiil 1 pO3BUTOK
MOJIITUYHOTO TLTIOPAITI3MY.

[pomnopiiiHiit BUOOpUil cHCTEMi BIACTHBI 1 TEBHI HEOIKH.

[NopiBHsHO MeHIIA CTaOUIBHICTD ypsay. XapakTepHe IS i€l cu-
CTEMH IIMPOKE MPEACTAaBHUIITBO B MapiaMEHTi Pi3HOMAaHITHUX MOJi-
TUYHUX CHJI IyXKe 4acTo He JA03BOoJsie OyAb-siKii mapTii copmyBaTh
OJHOMAPTIMHUK ypsil 1 CIOOHYKae J0 CTBOPEHHS KOAJiMii.
OO6’enHaHHA K PI3HOPIAHMX 32 CBOIMHU LUIAMH MapTili MOXKe MPHU3BO-
JMTH JI0 3aTOCTPEHHS CYIMEPEYHOCTeH MK HUMH, IO pO3Maay Koaji-
11ii 1 BI/ICTABKH YpSIy.

Benuka xinbkicTh (pakuiidi y mapiaMeHTi, IO 3MararoThCsl MikK
c00010, TPU3BOATH 1O HETaTHBHOTO BILTUBY Ha CTAOUIBHICTH pOOOTH
OCTaHHBOTO.

[pomopiriiiHa cucTeMa CTBOPIOE MOXKIIMBICTh YBIUTH 710 TIapJiaMeH-
Ty IpiOHAM HaiOHATICTUYHUM, PENiriiHUM, perioHaJIbHUM MapTisM.
Ll cunbHA CTOPOHA IiET CUCTEMH € TAKOXK 1 ii HEIOJIIKOM, OCKUIbKH B
PE3yNIbTaTi HOTO MOMITUYHI CHITH, IO HE KOPUCTYIOTHCS MiATPHMKOIO
B paMKax yci€i KpaiHu, Ha 3arajJbHOHAIIOHATEHOMY PIBHI OTPUMYIOTb
MPEACTABHUIITBO B OpraHax JIep>KaBHOI BIa IH.

OCKiTbKM TIpW MPOMOpLiHHIA BHOOPUiH CcHCTEMi TONOCYBaHHS
3IMIMCHIOEThCS HE 32 KOHKPETHHX KaHIWJAATIB, a 3a CHUCKH MapTii,
00’€IHaHb, OCTUIBKH JOCUTH CJIA0OKWH 3B’SI30K MIX JIeITyTaTaM Ta BH-
Oopusimu. Lt oOcTaBHHA TakoX cIIpHsie OUTBIIH 3aIeKHOCTI JemyTa-
TiB BiJl CBOIX MapTil, HI* Bl BUOOPIIIB.

[Iponopuifina cucTemMa MOTEHLIMHO 30UIbIIye BIUIMB MapTiiHOT
elniTé mig yac (GopMyBaHHS BUOOPYHMX CIUCKIB, OCOOJMBO SIKIIO BH-
KOPUCTOBYETHCSI CHCTEMA 3 3aKPUTHM CITHCKOM.

[ligx yac BUOOpPY BHOOPYOi CHUCTEMH BaXKJIMBO BPAXOBYBaTH il
BIUIMB Ha MapTiiHy cucteMy aepkaBu. Y kHWKII «[lomiTnyni napriiy»
(arrn. Bua. 1954 p.) ¢paniy3skuii nomirosor Mopic JlroBepxe 3a-
MPOIOHYBAB 3aKOH 1 rifnoTe3y Mpo B3a€MO3B’ 130K MIXK YKMCIIOM MapTii
B KpaiHi Ta ii BUOOpPUOI0 CHCTEMOI0. 3aKOH MOJISIraB y TOMY, LIO:
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- BUOOpH 32 MaKOPHUTAPHOIO CHCTEMOIO B OJMH Typ AOIoMara-
I0Th YTBEPPKEHHIO JIBOMAPTIHHOI CHCTEMH, IO CKJIAJA€ThCs 3 TapTii
3 CHJIBHOIO CTPYKTYPOIO;

- Ma)XOpUTapHi BUOOpH B JiBa TypH JAONOMAraloTh HapOIKEHHIO
OaraTonapTiiHOI CUCTEMH 3 TAPTid 31 CIA0OKO CTPYKTYPOIO, IO 3a-
JIeXKATh OJHA Bix OHOT;

- IpONOpLiKHI BUOOPH CIPUSIOTH OaraTonapTiiHil cucTeMi 3 CH-
JIBHOIO CTpyKTYypoio [1].

Ha notpe0y 3minuTu 3akoH J{roBepxke, o0 BiH MPUITYCKaB iCHY-
BaHHS Pi3HMX MOjeNell IBOMapTiiHOI KOHKYpPEHII B PIi3HHX perio-
Hax, Bka3zyBaB Jlyrinac Peii y kanmxui «[lomiTHyHi HACIiAKK BHOOPUYMX
3akoHiB» («The Political Consequences of Electoral Laws», 1967 p.).

Omuu 3 moriaamiB BucioBMB Tamek ['., ckasaBmiu, 0 «3aKOH
JlroBepke CIyIIHMM, ajie MOXe 3HAJOOMTUCS POKIB JIBICTI, 11100 BiH
peainizyBaBcs» [3, ¢. 207-208].

Jnst 30epe)KeHHs MO3UTHBHUX Ta YCYHEHHsI HETaTUBHUX aCIEKTiB
KOXKHOI 3 PO3MIISTHYTHX BHOOPYHMX CHUCTEM CTBOPIOIOTHCS 3MilllaHi BH-
Oopui cucremu.

Ha aymxy Mukonu TomeHka, «3MilllaHa CHCTEMa JIEIIOo pruBaod-
JUBiIa Aj1s mepeciuHoro BUOopis. HasBHICTH 3araibHOHAIiOHAIb-
HUX CIHCKIB BUOOpYHMX OJIOKIB IMOCHIIIOE CYCITIIBHUE IHTEpEC Ta MpH-
BepTae yBary J0 IMepuIeTid mnoiiTuuHol OopoThOu. Motupaiis
MepeciyHOro BUOOPIL 3pOcTae, ajKe, KpiM BIUIMBY Ha BUOOPHU Y CBO-
€MY OJHOMaHIATHOMY OKpY3i, BIH Ma€ MOXIHUBICTb JIOTY4aTHUCS IO
3aralibHOYKpaiHChKOro NoMiTuKyMy. Kpim Toro, y BapiaHTi 3mimaHoi
CHUCTEMH 3MEHIIYETHCS POJIb CY0 €KTUBHUX (PAKTOpIB (30KpeMa, Bia-
JTHOTO BIUIMBY) Ha pillleHHs BUOOpLiB [4, c. 144].

Bubopya cucrema — 1e CyKymHICTh MpaBmJl, 10 BU3HAYAIOTH MO-
PSIOK TIPOBEACHHS BUOOPIB Ta MEXaHI3M BU3HAYCHHSI iX PE3yNbTaTIB.

JlocmiauBiy HU3KY MiAXOMIB 10 Kiacudikanii cyyacHUX BHOOp-
YUX CUCTEM, MU 3alPOIOHYBAJIM TaKy y3arajbHIOIUY Kiacu(iKallito,
gKa Tepeadavae IIOpaiIbHy, MaKOPUTApHY, MPOMOpLiiHy BHOOpUi
cucremu. llInsxoM moenHaHHS 3a3HaYEHWX OCHOBHHUX THUIIIB BHOOp-
YHUX CHCTEM CTBOPIOIOTHCS 3MilllaHi BUOOPYi CHCTEMH.

Huni npakTu4HO KOKHA KpaiHa Mae BIacHi 0COOJIMBOCTI 3aCTOCY-
BaHHA BHOOpYMX cucTeM. [IpoTe y3araibHEHO MOXHA MiApaxyBaTH,
IO TUTIOpaJibHI BHOOPYI CHCTEMH 3acTOCOBYIOTH 28,1 % KpaiH, Maxo-
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putapHi — 13,4 % xpain, nponopuiiiai — 38,7 % kpaiH, 3Milani —
19,8 % kpain.

BucHoBkH. [leranbHO AOCITIIMBINN MeXaHI3MH KOXKHOI 3 BHOOp-
YHUX CHCTEM Ta MOPIBHABLIM 1X, MH MajHi 3MOTY BUOKPEMHUTH TepeBa-
TH Ta HEAOJIKH KOXKHOI 3 HUX.

Sxoro 0 He Oyna BuOOpdYa cucTeMa, Iij vac il 3acCTOCyBaHHS He-
MOKJIMBO a0COIFOTHO BUKITIOUUTH HEOaXXKaHi, a 1HOA1 i pyiiHiBHI ede-
KkTu. ToMy JOCKOHaJ01 BHOOPUOT CHCTEMH HE iCHYE.

Haii6inbmoro nepeBaroto 3acTOCyBaHHS IUTIOPATILHOT Ta MaKOpH-
TapHOi BUOOpUMX cHCTeM € GOpMYBaHHS CTaOITBHOTO ypsay Ta ede-
KTMBHA B3a€MOJIisi MK BHUOOPISIMH Ta OOpaHUMH BiJl BIAMIOBIIHOTO
OKpYTy KaHAuaaTaMi. HemomikoM ke 11i€i cCcTeMH € 3HaYHe CIIOTBO-
PEHHS pealbHUX MOJIITHYHUX HACTPOIB HACETIEHHSI.

[pomnopuiiina >x BHOOpYa cucTeMa JOCUTh aJIeKBaTHO BimoOpaxkae
KapTUHY MOJIITUYHKUX BIOJ00aHb TPOMAISH, POTE HE MOXKe 3a0e3me-
YUTH cTabLIbHOT pOOOTH YpsAy, a TAKOK POOUTH OOpaHUX JIEMyTaTiB
«GAJIOKHUMI HE BiJI BUOOPIIIB, a Bijl HAPTIHHOTrO KEPIBHUIITBRA.

st 30epeKeHHs MO3UTUBHUX Ta YCYHEHHSI HEraTUBHUX aCIeKTiB
KO)KHOT 3 PO3MIISTHYTHX BHOOPYMX CHUCTEM CTBOPIOIOTHCS 3MilllaHi BH-
Oopui cucremu.
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Cakunp-Monouko H. B., Camodasos JI. II.

KIIACCU®PUKALNUA UBBUPATEJIBHBIX CUCTEM MUPA

Cmambsi nocésuena paccmomperuio pasHooopPaAsHbIX Munog u3oUpamenibHbLx
cucmenm. Kaoicoas uzbupamenvras cucmema umeem maxue cneyugpuueckue xapax-
MEPUCIMUKY, HA OCHOBAHUU KOMOPbHIX CMAHOBUMCS BO3MOJICHOU paA3pabomKa
Kkaaccugpuxayuu uzbupamenvuvlx cucmem. Omeuecmeennvie u 3apy06edcHble yieHble
uMelom paziuynble ROOX00bl 6 IMOM eonpoce. Aemop npednraeaem ONMUMALLHYIO
Kaaccuurayuio uzbupamenvHulx cucmem. B cmamoe paccmompena cymo Mupogbix
U3OUPAMENLHBIX CUCEM, d MAKICe ONPeOeseHd UX 0CODCHHOCMb, NPEUMYWeCmed U
HEeOOCmamKi.

Kniouesvte cnosa: uzbupamenvuas cucmema, nponopyuoHaibHsle u30upamens-
Hble CUCTeMbl, MAXCOPUMAPHbIE U3OUPAMENbHbIE CUCEMbL, CMeWanHble u3oupame-
JIbHbLE CUCTMEMbL, RPEOCMABUMENbCKAS. OeMOKDAMUSL.

Sakir-Molochko N. V., Samofalov L. P.

THE CLASSIFICATION OF ELECTORAL SYSTEMS
AROUND THE WORLD

The subject of the article is the types of electoral systems. Each electoral system
has some specific characteristics that help to classify them in a certain system.
Domestic and foreign scholars have different approaches to this issue. The author
offers an optimal classification of electoral systems. In the article the author dwells
on the essence of the world’s election systems, as well as on their features,
advantages and disadvantages.

Having studied the mechanisms of each electoral system and compared them,
we agreed to highlight their advantages and disadvantages.

Independently of the type of electoral system, it is impossible to exclude
unwanted, and sometimes destructive, effects altogether while its usage. Therefore,
there is no perfect electoral system.

The greatest advantage of using plural and majoritarian electoral systems is the
formation of a stable government and effective interaction between voters and
candidates selected from the constituency. The disadvantage of this system is a
significant distortion of population’s real political mood.

The proportional electoral system adequately reflects the picture of the citizens’
political preferences, but can not ensure the stable work of the government, and also
makes elected deputies "dependent" not from voters, but from party leadership.

In order to maintain positive and eliminate negative aspects of each mentioned
electoral systems, mixed electoral systems are created.

Key words: electoral system, proportional electoral systems, majoritarian
electoral systems, mixed electoral systems, representative democracy.
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HPOBJIEMHA IUBIJIBHOI'O,
rocuaoaAPCbKOI'O, COUIAJIBHOI'O
TA TPYJOBOI'O ITPABA

VIIK 347.615:347.135.224

Anapymenko T. C.,

KaH/W/IaT IOPUINYHNX HaYK,

CTapIINid BUKJIA1a4 aJIMiHICTPATHBHOTO,

LUBUIEHOTO, TOCIIOAAPCHKOT0 TIpaBa i mporecy,

Axanemis Jlep>kaBHOI NeHiTEHIIapHOT c1y>x0u, M. YepHiri, YkpaiHa

MHNPOLHEAYPA BHECEHHS 3MIH TA JOITOBHEHb
A0 AIIMEHTHOI'O 1O0I'OBOPY

Cmamms npucesauena KOMnIeKCHOMY 00CTIONCEHHIO NPOYyedypU HOMApianbHO2O
NoC8iOUeHHs aniMeHmHO20 002080pYy K THCIMPYMeHMa Npaso8ozo pe2yno8anHs 8io-
NOGIOHUX CIMEUHUX NPABOBIOHOCUH, GUIHAYEHHSI OCODNUBOCEl 6HECEeHHs 3MIH ma
0ONOBHEHb 00 ANIMEHMHO20 002080PY, PO3POOKA HA Yill OCHOBI HAYKOBO OOIPYHMO-
B8AHUX peKoMeHOayill Wo00 800CKOHANEHHS 3aKOHO0A8CMEa YKpainu 3 yux numatb.

Y ecmammi eusnaueno niocmagu po3ipsanhs aniMeHmHo20 002080py K 8 00HO-
CMOPOHHLOMY NOPAOKY, MAK | 3d 83AEMHOI0 3200010 cmOpiH. Asmop makodic npudi-
JISIE Y8A2Y POIMEIICYBAHHIO MAKUX NOHAMb, AK «iCMOmMHA 3MiHa 0bcmaguny ma «ic-
mommue nopyueHHs 002080py».

Ocobnugy ysacy npudineHo HeoOXiOHOCI OOMPUMAHHS NPOYeOYPU BHECEHHs
3MIH Ma OONOBHEHb 00 ANIMEHMHO20 002080pPY 3ANEHCHO G0 11020 PI3HO8UDY ma
NpAUIAM 8UUHEHHS HOMAPIATbHUX Oill.

Asmop 36epHy8 yeazy Ha nops0oK ma HACHiOKU PO3IPEAHHS ANIMEHMHUX 0020-
60pIB, @ MAKONC BUSHAHMS IX HEOIUCHUMU 3 YPAXYBAHHAM NPUHYUNIE YUBLTLHO2O NPA-
64 ma HOMApPIAnbLHO20 NPoyecy.

Knrouoei cnosa: anivmenmuuii 00208ip, npoyedypa 6HeceHHst 3MiH Ma 00N08HEHb
00 aniMeHmHO20 002080pY, RIOCMABU PO3IPEAHHS AIIMEHMHO20 002080pY, NIOCMAsU
NPUNUHEHHS ATIMEHMHO20 002080pY, 00206Ip NPO NPUNUHEHHS NPABA HA YMPUMAHHS
¥ 38’513KY 3 hepedauelo HepyXoMo20 MAaliHa.

MocTranoBka nmpodaemu. J[ororip He npocto GopMmye mnpaBuia
MOBEIHKK CTOPiH, a Oe3NepepBHO BIIMBA€E Ha 1X B3a€EMOBITHOCHHH,
[0 BUHHMKJIA HAa HOTO OCHOBIi. /IOMOBJICHICTh HE 3HHKAE 3 MOMECHTY
BHHUKHEHHS 3000B’s3aIbHUX MPABOBITHOCUH, i iICHYBaHHSI IPOJIOB-
KY€ JIit0 JOTOBIpHUX 3000B’s13aHb. Tak, il Yac BUKOHAHHS JIOTOBOPY
CTOPOHM IUIIXOM B3a€MHOI 3TOJM MOXYTh 3MIHIOBATH JOTOBIpHi
YMOBH, SIKHMH BCT@HOBJICHO iXHi IpaBa Ta 0OOB’SI3KH, IO YTBOPIO-
I0Th 3MICT JIOTOBIpHHX 3000B’s13aHb [9, ¢. 37].

66



Hayxoswit Bicauk CiBepmman. Cepist: [IpaBo Ne 1(3),2018

VYxinaneHuil adiMEHTHUH JOrOBip MoKe OyTH 3MiHEHUH y Oyb-
SKHH Yac 32 B3AEMHOIO 3TO0I0 CTOPiH, IO 32 3arajJbHUMH IpaBHIIa-
MU JIOTOBIPHOTO TIpaBa 31HCHIOETHCS Yy Takii camiil GpopMi, AK 1 yK-
JIaJIeHHs J0roBOpy. ToOTO BHECEHHS 3MiH JI0 aIIMEHTHOTO JIOrTOBODY,
K 1 HOro po3ipBaHHs1, Ma€ MPOBOJUTHUCH Y Tii camiii hopmi, 1o i cam
JOTOBip, TOOTO B MUCHMOBIH (opMi 3 000B’SI3KOBUM HOTapiallbHUM
MTOCB1TYCHHSIM.

MeTo10 €TATTi € y3arajJbHEHHS Ta aHali3 MPOLEIypH BHECEHHS
3MiH JI0 QJTIMEHTHOT'O JIOr'OBODY.

AHaji3 ocTaHHIX JocTaimKkeHb i myOJikaniii. Anromkina B. K.
3a3Havyae, 10 aJiMEHTHI JOroBipHI 3000B’S3aHHS MAlOTh JIOBTOTPH-
BaJIMii XapakTep, OCKUIbKM 3 MOMEHTY BUHHKHEHHS IO MPUITMHEHHS
MPOXOJUTh 3HAYHUH MPOMDKOK Yacy, came TOMY BOHH, SIK IPaBUIIO,
NoTPeOYIOTh MEBHOTO KOPUT'YBAHHS Ta BHECEHHS BiJNOBIIHHUX 3MiH
[8, c. 126]. [Ipu upoMy MatoTh OyTH JOTPUMaHi MpaBHia, BCTAHOBIIE-
HI JIJ1s1 TIOCBIJJYEHHS aJTIMEHTHOT'O JIOTOBODY.

BinnoBifHO 10 3arajJibHUX IMpaBHJI, BCTAHOBJICHUX Yy CTAaTTi 651
LusinsHOrO KOAekcy Ykpainu (mami LIK Ykpainu), 3miHa Ta po3ip-
BaHHS JIOTOBOPY JAOMYCKAETHCS JIUIIE 3a 3TOJ0I0 CTOPIH, SKIIO iHIIE
HE BCTAHOBJICHO JIOTOBOPOM a0 3aKOHOM, TOMY OJHOCTOPOHHS iHi-
1iaTUBa 1010 BHECCHHS 3MiH a00 BiJIMOBa Bij| JIOTOBOPY HE JOITyC-
kaetbes. Y Tol ke vac [IK Ykpainu nepenbayae MOXKIHUBICTH OJTHO-
CTOPOHHBOI BiJMOBH BiJ JOrOBOpY abo0 K 3MiHM HOT0 MOJNIOXKEHb Ha
miicTaBi pillieHHs Cyly Ha BUMOTY OJHIi€l 31 CTOPiH y pasi icTOTHOTO
MOPYIIEHHS AOTOBOPY JAPYrOI0 CTOPOHOIO, 200 K iCTOTHOIO 3MiHOIO
obcraBuH. [Ipn pOMY il «iICTOTHUM MOPYIIEHHSM CTOPOHOIO JIOTO-
BOpPY» PO3YMIEThCS 3aBJIaHa HUM 3HAYHA IIIKOJA, BHACTIJOK SIKOT 1H-
1a CTOpOHA N030aBJIIETHCS TOTO, HA 1110 BOHA PO3paxoByBaja Mij yac
yKIIaJieHHs ToroBopy. Take MOHATTS, SIK «iCTOTHA 3MiHa OOCTaBHH»,
nependaydae 3HAYHY 3MiHY OOCTaBWH, 32 SIKMX Y BHIAJKY, SKIIO CTO-
POHU MOTJIH II¢ MePe0AYUTH, BOHU HE YKJIanu O Jorosip a0bo ykianu
foro Ha iHIIMX ymMoBax (dactuHa apyra crarti 652 LK Ykpainn). Lo
CTOCYETbCSl 0e3MocepelHhO ANIMEHTHOr'O JIOrOBOpY, TO B ijeaii B
3MICTi TaKOTO AOTOBOPY MalOTh OYTH 3a3HaueHi MiJICTaBU MO0 HOro
3MIHU Ta PO3ipBaHHS, Ui BUHAUYEHHS SKHX MOXYTb OyTH B3STi KpHU-
Tepii «iCTOTHE MOPYILIEHHS IOTOBOPY» Ta «ICTOTHA 3MiHA OOCTaBHHY.
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HuHi po3risaarThes MiJCTaBH 100 BHECEHHS 3MiH J0 alliMeH-
THOT'O JIOTOBODY.

Buknan ocHoBHoro marepianay. OHi€lo 3 TaKUX MiJICTaB € iCTO-
THa 3MiHa OOCTaBUH CTOpiH. [0 TakWX MiJICTaB HAJICKHUTH 3MiHA Ma-
TepianbHOro abo CiMEHHOro CTaHy IJIATHHWKA aNiMEHTIB, IIO MOXKeE
OyTH NPUYMHOK BHECEHHS JIO aJIMEHTHOrO JOrOBOPY 3MiH IIOIO
3MEHIIEHHS a00 30UTbIIEHHS PO3MIpy aTIMEHTHHUX IIJIaTeXKiB. 3TiJHO
3 npunucamu ctatti 192 Cimelinoro koaekcy Ykpainu (gani CK Yk-
paian) nepeadadeHo MOMKIMBICTH 3MEHIICHHS PO3MIpY aliMEHTHUX
BUIUIAT y pa3i 3MiHM MaTepiajJbHOTO ab0 CIMEHHOro cTaHy TUIAaTHUKA
abo ozmep)KyBaya alliMEHTIB, MOTIpHICHHS a00 MONIMIIEHHS 3/J0POB’ S
KOroch i3 HuX. Po3Mip ajgiMeHTIB MOke OYTH TaKOX 3MEHIICHO, SKIIO
IWTHHA TIepe0yBae Ha YTPUMAaHHI JAep:KaBH, TEPUTOPIaIbHOI TPOMaaN
a00 ropuANYHOI 0cOOH, 3a 3asiBOI0 OATHKIB, YIIOBHOBa)XEHOT'O TEpH-
TOpiajbHOI FPOMaJIH, FOPUIUIHOI 0COOU, HA YTPUMaHHI K01 repedy-
Ba€ JUTHHA, Ta 32 3TOJI0I0 OpraHy OIIKW Ta MIKIyBaHHS. Y pa3i BHe-
CEHHsI 3MIH JI0 aJJIMEHTHOI'0 JJOTOBOPY B YaCTHHI 3MEHIIICHHS pO3MIipy
aIMEHTIB HOTapiyc Ma€ BpaxOBYBaTH, IO MiHIMaIbHHUI po3Mip aii-
MEHTIB Ha OJHY JUTHHY HE MOXXe OyTH MeHmHM, HiK 30 BiCOTKIiB
MPOXKUTKOBOTO MIHIMYMY JUIS JAWTHHH BiINOBIAHOTO BiKy. 30isb-
HICHHS aJIIMEHTHUX BUIUIAT, Y CBOIO YEPTy, He IOBUHHO MOPYIIyBaTH
MpaB Ta IHTEpPECiB IHIINUX 0Ci0, OCKUIbKK HEOOX1IHO BPaxOBYBaTH, 110
TUTATHUK aTiMEHTIB MOYKE MaTH 1 iHIIUX YTPUMAaHIIIB.

OTke, 3MiHU A0 aliMEHTHOTO JOTOBOPY HE MOXKYTh TepeadadaTH
MOPYIIEHHS TpaB CTOPiH JIOTOBOPY, a Takox TpeTix ocib. Tomy mepiu
HDK TIOCBIIYMTH BHECEHHs 3MiH, HOTapiyCH MOBHUHHI PETENBHO mepe-
BIpUTH HasBHICTBH TPETIX 0Ci0, MpaBa Ta iHTEpeCH SIKUX MOXYTh OyTH
MOPYIIEH] TAKUMH 3MiHAMHU.

30UTbIICHHST PO3MIpY aliMEHTHHX IUIATEXIB MOXKIHUBE, SKIIO
TUTATHUK aJIIMEHTIB Ma€ 3MOTY BUKOHYBAaTH CBOI 3000B’s13aHHSI 32 J10-
TOBOPOM B OUIBIIOMY 00Cs31, a TAKOX, KOJIM BCTAHOBJIEHA CyMa BH-
I1aT y J0TOBOpI 3HeniHuinack yHacmigok iHusnii. CK Ykpainu ne-
pendadae MOXKIHMBICTH 1HJEKcallil PO3Mipy aliMEHTIB y TBepAil
TpOLIOBi cyMmi, BU3HaHINH cynoM (dacTuHa npyra ctarti 184). Boa-
HOYac MPHUMHUCOM MiANYHKTY 6.1 myHKTy 6 rnaBu 16 po3ainy Il Haka-
3y MinicrepcrBa roctutii «IIpo 3arBepmxenHs [lopsaky BUWHEHHS
HOTapialbHUX il HOoTapiycamMu Ykpainm» (naini [lopsaok) BCcTaHOB-
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JICHO MpaBHja O0paxyBaHHS PO3MIPY CYMH CTSTHEHHS 3 ypaxyBaH-
HSM iHAeKCY 1H(IAIT 3a BeCh yac MPOCTPOUEHHS Ta TPHOX MPOIIEHTIB
PIUYHUX BiJ MPOCTPOUEHOI CyMH, SIKIIO IHINHHA PO3Mip HE BCTaHOBIIE-
HUW JIOTOBOPOM a00 3aKOHOM. 3 HABEACHOTO 3PO3YMLJIO, IO B pasi,
SIKIIIO CTOPOHU, TIOCBIAYYIOUM aJIMEHTHUI JIOrOBip, HE Mepen0auniu
B HHOMY YMOBH ILIOJIO iHAEKcAIlil alliMEHTHIX BUIUIAT 3 YpaXyBaHHIM
iHGUISILIT, BHECEHHS BIAMOBIIHUX 3MIH JIO JIOTOBOPY B MPOIIECi HOro
BHKOHAHHS BIAMOBITATHME K 00 €KTUBHUM PEajisiM JKHUTTS, IHTEpe-
caM CTOpIH JIOrOBOPY, TaK i YAHHOMY 3aKOHOJIABCTBY.

3 BbOro MPUBOJYy HA YBary 3aciIyrOBYE MPHKIIAJ 13 3apy0ixHOTO
nocBiny. Tak, LluBinbHuit xonexc KBebeky mepenbauae, 1o SKIo
PO3MIp yTpUMaHHsI, MepeadaueHoro B JoroBipHOMY MOPSAKY, BUILIA-
4yeThcsl y (OPMi MEPIOUYHUX TIATEKIB, TO BOHU IHJEKCYIOTHCS B
CHJTY 3aKOHY | Ci4HS KO)KHOTO POKY BiAIIOBIIHO 110 MEHCiIHHOTO iH/e-
KCY, SKHI BCTAHOBJIIOETHCSI KOXKHUN PIK 3 METOIO MiATPUMKH TiHOT'O
PIBHS JKUTTSI yTpuMyBaHoi ocobu [4]. BiporigHo, mo ananoriusi
npaBmia 0yso O BapTO 3aCTOCYBAaTH B HAIIOHAJIBHOMY 3aKOHOJIABCTRBI
SIK TapaHTii 3a0e31eueHHs IPaB Ta IHTEPECIB yTPUMAaHIISL.

[H1I0FO TTiICTAaBOKO BHECEHHS 3MiH JI0 aJIIMEHTHOT'O JIOTOBOPY MO-
KyTb OyTH OOCTaBHHH, 3yMOBJICHI 3MiHOIO MICIisSl MPOKHBAHHSI TLJIaT-
HHUKa aTiMEHTIB. 3TriJHO 3 YaCTHHOIO YETBEPTOIO CTaTTi 77 Ta YacTu-
Hoto uerBepToro ctatTi 181 CK Ykpainu, SKIIO TUIATHUK ajliMEHTIB
BUDK/DKAa€ Ha TIOCTIHE MicIle IPOKMBAHHsI B IEPKaBy, 3 SIKOIO YKpai-
Ha HE Mae JIOroBOpYy NpO HAJaHHS MPABOBOI JOMOMOTH, alliMEHTH MO-
XKyTh OyTH CIIJIadeHi Harepen 3a yac, BU3HAYCHUH 3a JIOMOBJICHICTIO
MDK CTOPOHaMH. 3a TaKUX 0OCTaBUH alliMEHTH1 3000B’SI3aHHSI MOXYTb
OyTu moraimieHi 3a paxyHOK HEpyXxoMoro maiiHa. BiporigHo, 110 B po3-
TIISlyBaHOMY BUTAJKY JOLIBHUM € caMe BHECEHHS 3MiH /IO paHille
YKJIICHOTO aJTIMEHTHOT'O JIOTOBOPY, & He MPUITUHEHHS [ii OCTAHHBOTO
Ta YKIJIQJIeHHS HOBOI'O — JIOTOBOPY PO NPHUNWHEHHS TpaBa HA YTPH-
MaHHsI 332 YMOBHU HaOyTTs MpaBa Ha HEPyXoMe MaliHo. Takuii MexaHi3M
OUIBII MOBHO BiJNOBiAa€ iHTEpecaM CTOPIH, CYTHOCTI MPaBOBITHOCHH
Ta BKa3ye Ha IX TPUBAINI XapakTep.

Y KOHTEKCT1 MpoOIeMaTHKH I110JI0 BHECEHHS 3MiH JI0 aJiMEHTHO-
'O JIOTOBOPY CJIi/l 3BEPHYTH yBary i Ha Taky MpaBoOBY cUTYyaito. Bi-
MOBiIHO 10 yacTuHU Jpyroi crarti 92 CK Ykpainu ykiaJeHHs UTIO-
OHOro JoroBopy (y TOMY 4YHCII TaKOro, IO MICTUTh aJTiMEHTHI
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3000B’s13aHHs) JI0 peecTpallii nuiro0y, KO HOro CTOPOHOK € HEIO-
BHOJIITHS 0c00a, MOoTpiOHA MUChMOBA 3rojia ii 0aThKiB a00 MIKITyBasb-
HUKa, 3aCBijueHa HoTapiycoM. Tak camo, SIKIIO aliMEHTHUH JIOroBip
OyJIO YKJIaJIeHO HEMTOBHOIITHBOIO 0CO00I0, TO BIJIIOBITHO JI0 3aKOHO-
JIABCTBA, SIK 3a3HAYaJIOCs BHILIE, MOTPiOHA 3roja ii 0aThKiB a00 IHIIHMX
3aKOHHUX TPEACTAaBHHUKIB Ha HOT0 YKJIAJCHHSI, 110 3YMOBIIOIOTHCS
MOJIOKEHHSMH CTaTTi 16 Ta HAaBEJACHWM BHIIE MPUIUCOM CTATTi 92
CK Vkpainu 3a aHanoriero. Y Toi e 4ac, KOJIM MOBa iijie mpo BHe-
CEeHHS 3MiH JIO0 HUTIOOHOTO OrOBOPY HEMOBHONITHIMU Ocobamu, sKi
HaOyJIM MMOBHOI ITUBLIBHOI J1€3/1aTHOCTI 32 03HAKAMU €MaHCHIIAIlii, TO
3a 3arajibHUM MPABUJIOM 3rojia IXHiX 0aThKIB YM 3aKOHHHX MPEICTaB-
HUKIB He moTpiOHa. OJHAaK BBaXAEMO, IIO JJIS BHECEHHS 3MIH JIO
QITIMEHTHOT'0 JIOroBopy (a00 NuTt0OHOr0 JIOrOBOPY B YaCTHHI aJliMEH-
THUX 3000B’sI3aHb), 32 SKAM IJIATHUKOM aJliMEHTIB BHCTYIIA€ HEIIOB-
HOJITHS 0co0a, TakoK HeoOXigHa BIAIOBIAHA MHUCHMOBA 3rola
ii OaThKiB a00 MiKIyBaJbHHKA. TaKy BHMOTY, Ha Hall OIS, JO-
LIUTbHO BCTAHOBUTH 3aKOHOM.

Y KOHTEKCTI aHali3y MUTaHb 1100 BHECCHHs 3MIH JI0 aJliMEHT-
HOTO JIOTOBOPY, Y 3B’SI3KY 3 PO3BUTKOM YPEryJIbOBAaHHUX HUM aJliMCH-
THUX TPABOBITHOCUH, JIONUILHO PO3MJISHYTH W YMOBH IIOJO HOTO
MPUITMHECHHS.

Tax, 3a 3araJbHAM TMPaBHJIOM, ATIMEHTHI JOTOBOPW NPHUIHHS-
I0ThCS Y BUMNAJKY MPUIMHEHHS 3000B’s3aHb 1100 YTPUMAaHHS, 30K-
pema, 3 MiJCTaB:

a) 3aKiHYEHHS CTPOKY il JIOTOBOPY;

0) cMepTi (OroJIONIEHHS TTOMEPJIOKD) 0COOM, sika Ma€ MpaBO Ha
yTpUMaHHs, i 0cOOH, sika 3000B’s3aHa HaJaBaTH yTPUMaHHs. 3TiTHO
3i crarrero 515 ta crarti 1219 LK Ykpainu, npaBo Ha aliMeHTH Ta
aiMeHTH1 3000B’A3aHHS HEPO3PUBHO TOB’s3aHi 3 0CO0OI0 1 HE MO-
KYTh BXOJMTH JIO CKJIAly CHIaIINHU;

B) Ha MiJICTaBi 00CTaBMH, BU3HAYECHUX Y JIOroBOpi [8, ¢. 197];

T) yKJIaJeHHsT HOBOr'O HUTIOOY MK IUIATHUKOM 1 OTpHMyBayeM
aJIMEHTIB;

1) BTpaTH TUTATHUKOM Tpane3aaTHOCTi Outbir HiX Ha 50 %.

OnHOCTOPOHHSI BiIMOBA Bijl aJiIMEHTHOT'O JJOTOBOPY HE JIOMTyCKa-
€Thcs. PO3ipBaHHS aJTIMEHTHOTrO JIOTOBOPY 3JIHCHIOETHCS JIUIIC 3a
3TOJI0I0 CTOPIH.
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Jlo mimcraB po3ipBaHHS adiMEHTHOI'O JOTOBOPY CIiJI BiHECTH
HACTYITHI:

1) HeBUKOHAHHSI ~ aJIMEHTO3000B’S3aHOI0  CTOPOHOIO ~ CBOTO
000B’SI3KY IIOJIO CILJIATH aTIMEHTHUX IJIATEXKIB. AJIIMEHTHHIA JIOTOBIp
3a CBOEIO MPUPOJIO0 Tiepe10avae HassBHICTh 0OOB’SI3KIB BJIACHE TiJlb-
KW AJ1s1 alliMeHT03000B’13aHO01 CTOPOHH, @ TOMY MOPYIIEHHS CTPOKiB
BHUKOHAHHS aJliMCHTHHX 3000B’513aHb, YaCTKOBE BUKOHAHHS JIOTOBOPY
a00 K TOBHE HEBUKOHAHHS MOXKE OyTH 3aKOHHOIO IiJICTABOIO JIJIS
pO3ipBaHHs JOrOBOPY 3 OOKY YTPUMYBaHOi CTOPOHU;

2) HeUTbOBE BUKOPUCTAHHS aJiMEHTHUX IUIaTexiB. 3rigHO 3i
crarteto 179 CK Vkpainu aniMeHTH, ofepKaHi Ha AUTHHY, € BIACHI-
CTIO TOr0 3 0aTHKiB, Ha YME iIM’sI BOHU BUILIAYYIOTHCS, 1 MAIOTh BUKO-
PHUCTOBYBaTHCS 32 IUJTLOBUM MPHU3HAUEHHSAM. Y TOH K€ 4ac 3rilHo 3
YACTHHOIO JIPyroro ctarti 186 Ta wactuHowo mepinoro crarti 179 CK
YkpaiHu, KO B IUIATHUKA aJiIMEHTIB BUHUKAIOTh CYMHIBH IIOJ0
LTBOBOTO BUKOPHCTAHHS CIUIAYEHHX HUM alliMEHTHHX IUIATEXIB, TO
3a WOro 3asBO0 MOXKE OyTH BCTAHOBJICHHI OpraHaMu OMIKH Ta IiK-
JyBaHHS KOHTPOJIb 32 BCiMa BHTpaTaMH aJliMEHTHHX IJIaTeXiB. Y
pa3i HeliTbOBOrO BUKOPUCTAHHS alliMEHTIB MJIATHUK Ma€ MPaBo 3Be-
PHYTHCH JI0 CyZly 3 [T0O30BOM TPO 3MEHIICHHS PO3Mipy amiMeHTiB abo
BHECECHHS YaCTHHH aJiMEHTIB HAa OCOOMCTHH PaxyHOK AUTHHH Yy Bil-
ninenHi JlepykaBHOTO OIIaAHOro OaHKY Y KpaiHu;

3) icToTHa 3MiHa OOCTaBHH, 1110 YHEMOXIIMBIIIOE BUKOHAHHS aJli-
MEHTHHX 3000B’s13aHb a00 HIBENIOE MiJICTAaBU JUIs iX iCHyBaHHA. Tak,
nepenyMoBaMH HOTapiallbHOrO TIOCBIAYEHHSI aJiMEHTHOTO JOTOBOPY
€ mepeBipka (akTy Helpane3gaTHOCTi (3a BikoM abo 3a CTaHOM 370-
poB’s) Ta/abo moTpebu B MartepianbHiil mornomMo3i (miamyHKT 4.8, 4.9
nyHKTy 4 tinasu 5 po3ainy II [Topsaxy). 3rigHo 3 NIpUNKMCOM YaCTHHH
nepmoi cratti 180 CK Ykpainu 3a yMOBU JOCATHEHHS AUTHHOIO MO-
BHOJITTS B 0AThKIB 3HWKAa€e 000B’S30K LIOA0 YTPUMaHHS AUTUHH, SIK-
0 IHIIEe HE mependavyeHo JTIOroBopoM abo 3aKOHOM, a TOMY 3HUKAE
mificTaBa JUIsl JOTOBIPHOTO PETYJIOBaHHS aliMEHTHHUX 3000B’S3aHb.
[MoniOHa 10 Takol € cuTyallisl, KOJU OIUH i3 MOAPYKKSA HA MOMEHT
YKJIQJISHHS aJiMEHTHOrO JIOTOBOPY MaB Cepiio3HiI mpoliieMu 3i 3110-
pOB’sIM, aje 4epe3 AESIKUH yac CTaH 3/10pOB’sl OCTAHHBOTO 3HAYHO
MOJIINIIMBCS, 10 HAJAa€ HOMY 3MOTY 3apOOJIsTH Ha YKUTTSA CaAMOCTIM-
HO, 3a0e3meuyBaT coOi TijlHe MaTepialibHe CTaHOBHINE 0e3 HaJaHHS
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JOTIOMOTH 1HIIMM 3 TIOAPYXOKs (almiMeHT03000B’s13aHa ocoba). VY Ta-
KOMY pa3i TOH 3 HOAPYXOKS, SIKHi HaJa€ yTPUMaHHs, Ma€ MPaBo IMo-
PYLINTH MUTaHHS PO NPUIIMHEHHS TOTOBOPY;

4) KO JO0XiJ yTpUMYyBaHOI 0cOOM HAOaraTo MEpPEeBUIIYE JOXiA
oco0wu, 1110 Hajlae yTpuMaHHsl. BimoBiiHO 10 YaCTHHHM MEPIIOi CTATTI
188 CK VYkpainu 0aTbku MOXYTh OyTH 3BUIbHEHI Bil 00OB’SI3KY
yTPUMYBAaTH AWTHHY, AKIIO ii J0Xix HabaraTo mepeBUIIyE AOXiJ KO-
JKHOT'O 3 HUX 1 3a0€31euye MOBHICTIO ii moTpedu. Y ToH ke yac y 4ac-
tuHi apyrii cratti 182 CK VkpaiHu akieHTyeTbcs yBara Ha TOMY,
o 6aTbKW MOXKYTh OYTH 3BUIbHEHI BiJ 000B’SI3KY YTPUMYBATH TiTb-
KU 3a pillleHHAM CyAy. SIKIIO AWTHHA mepecTaja OTPUMYBATH JIOXix
abo 11 moxix 3MEHIIMBCS, 3aiHTEepecoBaHa 0co0a Mae MpPaBO 3BEpPHY-
THCS 10 CyAy 3 M030BOM ITIPO CTSTHEHHS alliIMEHTIB (YacTWHa Apyra
crarti 181 CK VYkpainn). Cnig 3BepHYTH yBary, IO 1€ TOJI0KEHHS
0e3MoCcepeIHhO CTOCYEThCS ATIMEHTHUX 3000B’sI3aHb OATBHKIB Ta JIi-
teir. om0 amiMEHTHHX IOTOBOPIB MK iHIIUMH Cy0’€KTaMH, TO B
gactuHi yerBepTiit ctatti 76 CK Ykpainu 3a3HaueHo, IO OAHIEIO i3
YMOB HaJaHHs yTPUMaHHS KOJHUILIHIM APYKWUHI a00 YONOBIKY € MOT-
peba ocTaHHIX B MaTepiaibHii qomomo3i. Takox 3rifHO 3 YaCTUHOIO
nepmoro cratti 272 CK Ykpainu mig 4ac BU3HAYEHHsI pO3MIpY aii-
MEHTIB OepeThbCsl 10 yBard CHIiBBIIHOLIEHHS MaTepialbHOTO CTaHy
TUTaTHUKA Ta OfIepKyBaya;

5) 3a B3a€EMHOIO 3r0/IOK0 CTOPiH. SIKIIO CTOPOHH 3 OyIb-SIKUX TPH-
YHH JJOMOBHJIMCH TTPO PO3ipBaHHS aTIMEHTHOI'O JIOTOBOPY, TO HOTapiyc
MOBMHEH PO3’SICHUTH M HACJIJIKA TAaKOro po3ipBaHHs. 30KpeMa, HOTa-
piyc, B meplry 4epry, monepenkae CTOPOHH, 10 Y BUMAIKy pO3ipBaHHS
QITIMEHTHOTO JIOTOBOPY BOHU HE 3BUIBHSIOTHCS BiJl O0OB’SI3KY IIOJI0
yrpumanHs. [lo-apyre, HoTapiyc Ma€e po3’ICHUTH PO MPaBO 3BEPHEH-
HS1 IO Cy[ly YTPUMYBAHOI CTOPOHH ILIO/IO CTSATHEHHS aTiMEHTIB Y CYAO0-
BOMY MOPSIKY. 3BUYAHO, MOXKHA JIONTYCTUTH TaKUW BapiaHT, MO ali-
MEHT03000B’s13aHa 0c00a Oy/ie BUKOHYBATH CBOI 000B’SI3KH, HaBIiTh 0€3
iXHBOT FopHaMYHOI QopMaltizallii, MpoTe B TAKOMY pa3i He MOKHa OyTH
BIICBHEHHM, 1[0 yTpUMaHHsI Oylie HaJaBaTWCS B MOBHOMY oOcs3i, a
IHTEepeCcH YTPUMYBaHOI CTOPOHH He OYAyTh MOPYIIEHi.

3rigHo 31 crarreto 653 1IK Ykpainu, BHACIIOK NPUTTUHEHHS JI0-
TOBOPY 3000B’sI3aHHsI CTOPiH NPUMTUHSIOTHCS 3 MOMEHTY JOCSTHEHHS
JOMOBJIEHOCTI NP0 PO3ipBaHHsI IOTOBOPY, AKIIO iHIIE He mependaye-
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HO JOTOBOPOM. AJIIMEHTO3000B’s13aHa CTOPOHA TAKOXK HE Ma€ IMpaBa
BHMAaraTH MOBEPHEHHS CIIAYeHNX HEO MIIaTeXiB, Mo Oylu cIruiadeHi
JI0 pO3ipBaHHS JIOTOBOPY, 32 BUHSATKOM JESIKMX BUMNAJKiB. Tak, Mo-
XKyTb OyTH BHTpeOyBaHi Ha3aj aJiMEHTHI BHUILIATH, SKIIO YKJIaJleHUH
JIOTOBIp TPO HaJaHHS YTpUMaHHs OyB BH3HAHUM HENIHCHUM BHACHi-
JIOK MOro yKJIaJeHHS TiJi BIUTMBOM OOMaHy, IOrp03, HACWJIBCTBA 3
00Ky ofiepKyBada amiMEHTIiB TOIIO.

3rigHo 3 migmyskroMm 7 myHKTY 7.1 rnaBu 1 posminy Il [opsinky,
JIOTOBIp CTOPiH MpO 3MiHY a00 pO3ipBaHHS HOTapiajIbHO MOCBITYEHO-
T'0 JIOTOBOPY 3MIHCHIOETHCS IIUISIXOM CKJIaJaHHsS OKPEMOT'0 IOTOBOPY.
Bignosinno 1o crarri 654 1IK Ykpainu 3miHa Ta po3ipBaHHS JOTOBO-
Py BUMHSIETBCSI B Takild camiil ¢opmi, SIK 1 TOTOBip, MO 3MIHIOETHCS
a00 PO3pPUBAETKCS, SAKIIO IHIIE HE BCTAHOBJICHO JIOTOBOPOM abo 3a-
KOHOM 4YM HE BUILIMBAE 31 3BUYAiB JUJIOBOr0 000pOTYy. A TOMY JIOTO-
Bip mpo 3MiHy ab0 po3ipBaHHS HOTapialbHO MOCBIMYEHOTO aliMEHT-
HOT'O JIOTOBOPY TaKOX IJISIrae HOTapiadbHOMY MOCB1IYCHHIO.

3aKOHOAABCTBO HE BU3HAYAE MPOLEAYPY 3MIHM Ta pO3ipBaHHS
AIIMEHTHOT'O 0T OBOPY, aJie, MPOaHaNi3yBaBIlIM MiANYHKT 7.1 MyHKTY
7 rnau 1 pozminy Il Iopsinky, MokHa 3pOOUTH BHCHOBOK, IO MPO-
Leaypa HOTapialbHOTO TOCBITYEHHS JJOTOBOPY 00 PO3ipBaHHS a00
BHECEHHS 3MIH JI0 aJIIMEHTHOI'O JIOTOBOPY B OCHOBHOMY € TIOJIIOHOIO
70 TPOLEAYPU HOTApiallbHOIO TOCBIAYEHHS OCHOBHOTO JIOT'OBODY.
Takuit 1OroBip MiANMHCYEThCS CTOPOHAMH JIOTOBOPY, Ha MOTO OpUTi-
HaJi MPOCTaBJSIETHCSI BIAMITKA Mpo Horo 3miHy abo po3ipBaHHS, B
AKI 3a3HAYalOThCS HOMEP 3a PEECTPOM Ta JaTa MOCBITYEHHS JOTo-
BOpY PO 3MiHYy a00 pO3ipBaHHs, Jalli JOKYMEHT IiITHCY€EThCS HOTa-
PlycoM Ta CKpIMJIIOETHCS HOTO MEYaTKOIO.

3a 3araJbHUM MPAaBHJIOM TOCBIITYEHHS JOTOBOPY HpO 3MiHY a0o
pO3ipBaHHs aTIMEHTHOT'O JOTOBOPY 3IIMCHIOEThCS THM CaMHM HOTa-
piycom, sikuil mocBiquyBaB OCHOBHHI noroBip. [Ipore sikimo HOTapi-
yC, SIKHi TOCBIJYMB OCHOBHHUU JIOTOBIp, M030aBJICHUNA MOXJIMBOCTI
MOCBIAYUTH JIOTOBIp MPO BHECEHHs 3MiH ab0 pO3ipBaHHA, TO TakKe
MOCBITYCHHSI MOXKe OyTH 3JIHCHEHO IHIIMM HOTapiycoM. Y TaKkOMY
pa3i UM HOTapiyCOM CKJIAJIAEThCS JTOJATKOBUIN MPUMIPHHUK JIOTOBO-
Py, AKHH HampaBJSIETBCSI HUM 3a MicieM 30epiraHHs JIOroBopy, LIO
3MIHIOETBCSL a00 po3puBaeThes. Jlami HoTapiyc iHPOpPMYeE CTOpOHH
JOTOBOPY TIPO IOBEPHEHHS MPaBOBCTAHOBIIOIOYOrO JOKYMEHTa 3a
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MicieM 30epiraHHs TNPUMIPHHKA JOTOBOpY, IO po3ipBaHUi (Mmif-
nyHKT 7.3 mynkty 7 miaBu 1 posminy Il [Mopsinky). ko pospuBa-
€THCS IOTOBIp MPO MPUITMHEHHS MpaBa Ha alliMEHTH Y 3B 53Ky 3 Tie-
pelavero HEpYXOMOro MaiHa Yy BIACHICTh, TO HOTapiyc Mae
MepeBIpUTH BiICYTHICTh 3a00pOH BiAYYKEHHS, apelTy, ilOTeKH, Bil-
CYTHICTB 3aCTaBM 3a JaHUMHU CIMHOTO PEECTPY PEUYOBUX MpaB Ha He-
pyxome MaifHO Ta iX 00TsKeHb (KpiM THX, 110 MOTJH OyTH BCTaHOB-
JICHUMH Y 3B’SI3KY 3 YKJIQJICHHSM Takoro J0rosopy) [7].

[{uBinTbHE 3aKOHOJJABCTBO BU3HAYAE MIPABOBI HACIIIKK 3MiHU 200
posipBanHs goroBopy. Tak, y wactuni 2 cratti 653 11K 3a3HaueHo,
10 y pa3i po3ipBaHHs JOroBOPY 3000B’I3aHHS CTOPIH MPHUITUHSIETHCS.
VY pa3i 3miHu a00 po3ipBaHHS JOrOBOPY 3000B’sA3aHHS 3MIHIOETHCS
a00 MPUMMHSIETHCS 3 MOMEHTY JOCSTHEHHS JJOMOBJIEHOCTI PO 3MiHY
a00 po3ipBaHHS JOTrOBOPY, SKIIO I1HIIE HE BCTAHOBJICHO JOrOBOPOM
9l He 0O0OYMOBIIGHO XapakTepOM HOro 3MiHH. SIKIIO JOTOBip 3MiHIO-
€TbCsl a00 PO3PUBAETHCA B CYAOBOMY MOPSIKY, 3000B’sI3aHHS 3MiHIO-
€Tbcsl 200 MPHUMUHSETHCS 3 MOMEHTY HaOpaHHs YMHHOCTI pillIeHHS
po 3MiHy ab0 PO3ipBaHHS JOTOBOPY 3aKOHHOI CHIIM (4acTHHA TpETs
crarti 653 LK Vkpainu). Y takoMmy pasi, mepm HiXK po3ipBaTu aii-
MEHTHUI 1oroBip a00 BHECTH 3MiHH JI0 HBOT'0, HOTapiyc Ma€ BIICBHU-
TUCH Y IPUHHATTI CYZIOM caMe TaKOro PillleHHSI.

OpmHUM 13 HACIIAKIB po3ipBaHHs a00 3MiHU aTIMEHTHOTO JIOTOBO-
pY € Te, IO CTOPOHW HE MaloTh NpaBa BUMaraTH MOBEPHEHHS TOTO,
mo Oyj0 BUKOHAHE HUMH 3a 3000B’SI3aHHSIM JI0 MOMEHTY 3MiHU a00
PO3ipBaHHsI JOTOBOPY, SIKIIO iHIIIE HE BCTAHOBJICHO JOrOBOPOM abo
3akoHOM (dacTuHa yerBepTa ctarTi 653 LUK Ykpainu). ¥ Toii e uac
y BUMAJKy 3MiHH a00 pO3ipBaHHS ATIMEHTHOT'O IOTOBOPY B 3B SI3KY 3
ICTOTHOO 3MIHOK 00CTaBHH ajliMEHT03000B’s13aHa CTOPOHA Mae€ Ipa-
BO BUMAaratu BiIIKOAYBaHHS 30MTKIB, 3aBJJaHMX 3MIHOIO a00 po3ip-
BaHHSM JIOrOBOpY (YactuHa 1’sita cratti 653 LIK Ykpainn).

Tomy HoOTapiyc y pa3i po3ipBaHHSI aJiMEHTHOTO JOTOBOpPY 30-
00B’s13aHUH PO3’SICHUTH CTOPOHAM MO iX MPaBO 3BEPHEHHS 10 CYAY
II0JI0 BiIIIKOAYBAaHHS MOXKJIMBUX 30UTKIB.

Ha yBary 3aciyroBytoTh 0COOJIIMBOCTI IPOLICIAYPH IIOA0 PO3ipPBAHHS
JIOTOBOPY TIPO MPUIIMHEHHS TMpaBa Ha aliMEHTH y 3B’S3KY 3 HAOYTTSIM
MpaBa BJIACHOCTI HA HEPYyXOME MalHO sIK Pi3HOBUY aTiIMEHTHOT'O JIOrO-
BOPY, 110 BiIPi3HSETHCA Bill MPOLEAYPH PO3IpBaHHS UM BHECEHHS 3MiH
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70 «KIIACUYHOro» aniMeHTHoro norosopy. [lpouenypa ycknaaHIOETbCS
THM, IO MPEAIMETOM TaKoro JOrOBOPY € HEPYXOME MaiHO, a TOMY Ta-
KUH JOTOBIp, 5K 1 OYy/Ib-sIKi 3MIHU JI0 HHOT'O, MIIATal0Th JICPKaBHIN pe-
ectparii. TakuM 4MHOM, y pa3i MOCBiTUYEHHS AOrOBOPY MPO PO3ipBaHHS
JIOTOBOPY TIPO MPUIIMHEHHS MpaBa Ha aiMEHTH Yy 3B’S3KY 3 HaOyTTAM
MpaBa BJIACHOCTI HA HEPYyXOME MaifHO HOTapiyc mepeBipsie€ BiCYTHICTh
(HasiBHICTB) 3a00pOHM Biguy)KeHHS ab0 apemrTy o0 TAaKOro MaiHa
(BiaMiHHI Bif THX, 0 OyJM 3yMOBIIEHI HOTO yKJIaJEHHSM) 32 ITaHUMU
€IMHOTO PeeEcTpy PEYOBHX MPaB Ha HEPYXOME MaiHO, 30KpeMa, BiACYT-
HICTb peecTpallii iMOTeK! Ta BiACYTHICTh a00 HAsSBHICTH MOAATKOBOI 3a-
CTaBU Ta IHIIKMX 3aCTaB, MPO 10 BUTOTOBJISIFOTHCS BIJMOBIIHI BUTSTH.
Kpim Toro, y BUnajKy, Kojau CTOPOHH PO3PHUBAIOTH JIOTOBIP, MPEIMETOM
SKOI'0 € MaiHO, 110 MepedyBae y MONATKOBIl 3acTaBi, HOTapiyc MepeBi-
Ppsi€ HasIBHICTh MUCHMOBOT 3rOJIM BiIMTOBIJTHOTO TIOIATKOBOI'O OpraHy.
3rigHo 3 yactuHoto moctoto cratTi 190 CK Ykpainu npunuHeH-
Hs [IpaBa Ha ATIMEHTH y 3B 53Ky 3 HAOYTTSM IpaBa BIACHOCTI Ha He-
pyXxoMe MaifHO BU3HAETHCS CyJIOM HEIIMCHUM 32 BUMOTOIO BiTUYXKYy-
Baya HEPYXOMOI'0 MaifHa B pa3i BUKJIFOUEHHS HOro iMeHi sk O0aThka 3
aKTOBOI'O 3aMKCy MPO HApOMKEeHHsS TUTHHH. Lle monoxxeHHs 3aciryro-
BYE Ha yBary 3 TaKMX MipKyBaHb. TakK, YaCTHHOIO JPYrow craTti 215
LK Ykpainu BU3HAYEHO, 10 HEINCHUM € MPABOYMH, SKIIO HOro He-
JIHMCHICTD BCTAHOBJICHA 3aKOHOM. Y IIbOMY pa3i MiJcTaBy BU3HAHHS
MPaBOYKMHY HEAIMCHUM YiTKO 3aKpIillJICHO B YAaCTHMHI IIOCTIM CTaTTi
190 CK VYkpainu — y pa3i BUKJIIOUEHHS iMeHi sk OaTbka (BiIdy>KyBa-
4a) 3 aKTOBOI'O 3aIKCY PO HAPOJKEHHS JUTUHU. Y TOH ke 4ac 3rij-
HO 3 yactuHot nepmoto cratTi 236 LK Ykpainu HikueMHUi mpaBo-
yiH a00 MpPaBOYMH, BH3HAHWHA Cy/IOM HENIHCHHM, € HE JIMCHUM 3
MOMEHTY HOro BUMHEHHS. BHSBISETBCS, O MiJACTABU IS BU3HAHHS
MPaBOYNHY HEAIWCHUM MaroTh OyTH HasiBHI 3 MOMEHTY HOro HOTapi-
aJIBHOTO MOCBiMUeHHs [6; 7]. OTxKe, MOXKHA CTBEpPIPKYBATH, IO BU-
KJIIOUEHHsI iMeHi sk 0aThka (Bi4yKyBaua HEpyXOMOTO MaifHa) 3 aK-
TOBOTO 3aIMCy MPO HAPOMKEHHS JUTHHU MOXKEe OYTH BHU3HAYEHO SIK
MifiIcTaBa JUIs OJHOCTOPOHHBOI BiIMOBH (BiIYyXKyBaua HEPYyXOMOI'O
MaiiHa) Bi/i JOroBOpY 3 MiAcTaB HOro HEAiMICHOCTI 3 HACTYITHUM 3BEp-
HEHHSIM JI0 Cy[y 3 TI030BOM MPO BiJIHOBJIEHHS PaBOBOTO CTAaHOBHUINA
JI0 YKJIaJICHHS TaKOro JIOTOBOPY Ta/a00 BiJIIKOIYBaHHS IIKOMH, IO
BHHUKJIA B 3B’SI3Ky 3 BUKOHAHHSIM TaKOTO JOTOBOpPY. Y TakoMy pasi
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HoTapiyc BuMarae NokymeHT 3 opraHiB PAIICy, skuii miaTBepmaKye
BUKJIIOUEHHS iMeHi sk OaThKa (BiAuyKyBada HEpYyXOMOI'O MaiHa) 3
AKTOBOI'0 3aITUCY MPO HAPOIKEHHS AUTHHH.

BucnoBku. Ha mincraBi npoBeneHoro aHaiizy MO)KHa KOHCTaTy-
BaTH, 1110 3arajbHi aCeKTH MPOLEypHU [I0I0 BHECEHHS 3MiH Ta po3ip-
BaHHSA aJIMEHTHOTO JIOTOBOpPY 3aKOHOJABYO PErjiaMEeHTOBaHi, MpoTe
JIesIK1 MMUTAHHS, 110 CTOCYIOThCS CIEIU(IKK TUX UM IHIIUX BHUIIB ali-
MEHTHHX JIOTOBODIB, 3QJIMIIAIOTHCS HE BHU3HAYEHHUMH. TOMY JOLib-
HUM BOauaeTbcsi KoHKperu3auis B 3Y «llpo HoTapiat» Ta Ilopsiaky
JICIKMX BUMOT, 30KpeMa, MO0 iHJeKcallil aJiIMeHTHHUX I1JIaTeXiB, BU-
3HAYEHUX JOTOBOPOM; MOKJIMBOCTI BHECEHHS 3MiH 0 aJliMEHTHOTO
JIOTOBOPY, 32 SIKMM IJIATHUKOM € HETIOBHOJIITHS 0C00a; BHECCHHS 3MiH
710 aJJIMEHTHOTO JIOTOBOPY IIOJO MPUIIMHEHHS [paBa HA YTPUMAaHHS y
3B 513Ky 3 HAOYTTSIM IIpaBa Ha HEPYXOMe MaiHO, PO SIKi HIIIOCS BUILIE.
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Anapymenko T. C.

ITPOUEAYPA BHECEHUA WU3MEHEHUI
N JOINOJIHEHUU K AIMMEHTHOMY JOI'OBOPY

Cmambus nocesuyena KOMNIEKCHOMY UCCILEO08AHUID NPOYE)YPbl HOMAPUATLHO2O
YOOCMOBEPEHUs AIUMEHMHO20 002080PA KAK UHCMPYMEHMA NPAB08O20 Ype2yiupo-
6AHUSL ONPEOCNIEHHBIX CEMELHbIX NPAGOOMHOWEHUL, ONnpedeleHe 0CoDeHHOCmel
GHECEHUSI USMEHEHULl U OONOJHEHUN K AIUMEHNMHOMY 002080pYy, pA3pabomka Ha
9MOM OCHOBAHUU HAYYHO OOOCHOBAHHBIX PEKOMEHOAYUI NO YCOBEPUEHCMBOBAHUIO
3aKOHO0AMENLCMEA YKPAUHbL RO OAHHBIM 80NPOCAM.

B cmamve onpedenenvl 0CHOBAHUS 0I5 pA3PbIEA AIUMEHNHO20 002080PA KAK 6
00HOCMOPOHHEM NOpPsiOKe, MAK U NO 63AUMHOMY CO2LACUI0 CMOPOH. A8mop makxoice
Yyoensem GHUMAHUE PA3CPAHUYEHUI0 MAKUX NOHAMULL, KAK «CYUeCmEeHHOe U3MeHe-
Hue 06CMosimenbeme» U « CyWecnmeeHHoe HapyueHue 002080pay.

Ocobennoe sHumManue yYOereHO HeoOX0OUMOCmuU YYéma npoyeoypvl GHECEHUs
UBMEHEHUs. U OONOIHEHUT K AIUMEHMHOMY 002080DY 8 3AGUCUMOCTIU OM €20 PA3HO-
BUOHOCU U NPABUNAM COBEPULCHUSL HOMAPUATIbHBLX OCUCEUIL.

Asmop akyeHmuposan SHUMAHUE HA NOPAOKE U NOCIEICMEUSX PA3PbIeA AlUMe-
HIMHBIX 002080P08, A MAKICEe NPUSHAHUL UX He OCUCTEUMENbHIMU C YUEMOM NPUH-
YUNOB 2PAdNCOAHCKO20 NPABA U HOMAPUATLHOZ0 NPOYECcd.

Knrouesvie cnosea: anumenmuwiii 002080p, Npoyedypa 6HECEHUs: USMEHEHUU U
OONONHEHULL K AUMEHMHOMY 002080PY, OCHOBAHUS PA3PLIBA ATUMEHNHO20 002080~
Pa, OCHOBAHUS NPEKPAWEHUS. AIUMEHIMHO20 002080pd, 002080pD 0 NPEKPAWEHUU NPa-
60 HA COOEPIICAHUE 8 CBS3U C NEPEOayell HEOBUNICUMO20 UMYUECTEd.

Andrushchenko T. S.

PROCEDURE OF MAKING AMENDMENTS AND
ADDITIONS TO THE ALUMNI CONTRACT

The article is devoted to comprehensive studying of the procedure of the
notarial certificate of the alumni contract as an instrument of legal regulation of
relevant family relationships, the definition of the peculiarities of introducing
amendments and additions to the alimony contract, the development on this basis
scientifically substantiated recommendations on improving the legislation of
Ukraine, concerning these issues. The grounds for termination of the alimony
contract both unilaterally and by mutual agreement of the sides are determined in the
article. The author also pays his attention to the delimitation of such concepts as
"substantial change of circumstances" and "significant breaking of contract.”

Particularly attention is paid to the necessity of compliance the procedure of
making amendments and additions to the alimony contract, depending on its type and
rules of notarial acts. The author draws attention to the order and consequences of
the termination of alumni contracts, as well as their recognition invalid, taking into
account the principles of Civil Law and notarial process.

Key words: alumni contract, procedure of making amendments and additions to
alumni contract, grounds for termination of alumni contract, grounds for completion
of alumni contract, an agreement on the termination of maintenance in connection
with the transfer of immovable property.
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VIIK 349.2
Ilymua JI. I1.,
JIOKTOp IOPUAMYHUX HayK, JOIEHT, 3aBiayBad kadeapu Teopii
Ta iCTOpIi JIepKaBH 1 IpaBa, KOHCTUTYIIIHOTO TIpaBa,
Axanemist [lep>kaBHOI MEHITeHIIapHOI CIry»0H, M. UepHiriB, YkpaiHa;
Baosuuenko B. B.,
TOJIOBHH CHEIIAICT BiIILUTY IO pOOOTI 3 IMEPCOHATIOM
YIIpaBIIiHHS TIEPCOHATY Ta OpraHi3aliiHo-iH(popMaIiitHoi podoTn
I'onosHoro ynpasninns [enciitnoro ¢poHny Ykpainu
B UepHiriBchbkiii obnacti, M. UepHiris, Ykpaina
NEHCIMHE 3ABE3NEYEHHSI TIEPCOHAJTY JEPKABHOI
KPUMIHAJIBHO-BUKOHABYOI CHCTEMH
TA YWIEHIB iXHIX CIMEA

V naykogiti cmammi poskpumo ROHAMMSA, 8uOU Ma MEXAHI3M NPUSHAUCHHS NeH-
Clll NpayiBHUKAM KPUMIHATbHO-8UKOHABYOI cucmeMu ma yieHam ixuix cimet. Ilpo-
AHAAT308aHO CYKYNHICMb HOPMAMUSHO-NPABOBUX AKMIB, SIKI BDE2YIbOGYIONb RUMAH-
HSl NeHCiliHo20 3abe3nedeHHs NPayiGHUKIE J]epicasHoi KpuMiHATbHO-8UKOHABYOT
cayocou Yrpainu. O6IpyHmoeano HeoOXiOHICMb 0emanbHO20 GUEYUEHHST NUMAHHS
NEHCIliH020 3a0e3neyen s BULeBKA3AHOI Kame2opii 0ciO 3 Memoi GUPOOIEHHS PeKo-
MeHOayill, Mexanizmie, MemoOuK ma wisaxie peghopmysanns 0040l NeHCIHOI cuc-
memu Ykpainu.

Knrouoei cnosa: sucnyea poxis, neucis 3a 6uciyey poKie, nencis no iHeanioHoc-
mi, NeHcis 8 pasi 6Mpamis 200Y6aANbHUKA, 2POUL0BE 3a6e3NeUeHHs..

IMocTranoBka nmpo6aemu. HeBia’eMHOIO YaCTHHOIO 3arajbHOI CH-
CTEeMHU COIIAJIbHOTO 3a0e3leueHHs] TPOMaJiH YKpaiHu € COoIliaJIbHe
3abe3nedeHHs 0ci0, sIKi nepedyBalii Ha BiMCbKOBIH ciryxk0i, ciryx0i B
OopraHax BHYTPIIIHIX crpaB, HarioHanpHiM MO, Jep)KaBHINA TO-
XKeXHIH 0XopoHi, [lepkaBHill ciryk01 crieniaqbsHOro 3B 3Ky Ta 3aXH-
cry iHdopmanii Ykpainu, opranax i miapo3aiiax MUBLUIBHOTO 3aXHC-
Ty, MOJNATKOBi wmiminii um [lepkaBHii KpHMiHAIbHO-BUKOHABYIH
ciryx0i YKpaiHu, AeIKUX HIIUX 0Ci0 Ta YJIeHIB TXHIX CiIMei.

Haii0inpI po3noBCIOMKEHNM Ta COMIAIFHO 3HAYYIMM BHJIOM CO-
HiaJbHOTO 3a0e3MeueHHs CIIBPOOITHUKIB 1 TPOMasiH, 3BUIBHEHUX 3i
CITyxOM Ta WIeHIB iXHiX CIMeH, € IeHCisl — HoMicsSYHa TPOLIOBa BUILIA-
Ta, IKy OTPUMYE 0co0a, 10 Ma€ BU3HAYCHY 3aKOHOM BUCIYTY POKIB, €
1HBAJIIOM, a TAKOXX WICHAM iXHiX CiIMeH y pa3i BTpaTH IO yBaJIbHHUKA.

3B’SI30K TeMH JOCIIPKEHHS 3 BOXJIMBUMHU NPAKTUYHUMHU 3aBJIaH-
HSMU TiATBEPIUKYEThCA THM, 110 11 >xoBTHSI 2017 poky HaOpaB 4mH-
Hocti 3Y «IIpo BHECEHHsI 3MiH JIO ISIKUX 3aKOHOJIABYMX aKTIB YKpai-
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HU WIOJ0 MiJBUIIEHHS TEHCIi», SKUil AaB cTapT MEHCIHHIN pedopmi,
METOIO SIKOi € ONTUMI3aIlisi IEHCIHHOTO 3a0e3MeUeHHsI, B TOMY YMCJIi i
MEePCOHATY KPUMIHAJIbHO-BUKOHABUOI CUCTEMH Ta WICHIB TXHIX CiMEH.

JocnijpkeHHs B Tamy3i pi3HOMaHITHHX acleKTiB (PyHKIIOHYBaHHS
KpHMiHaJIbHO-BUKOHABYOI CHCTeMHU 3MikicHioBamu bamupa B., Bopt-
nuk H., Hoxin €., Bacuenko B., Konmakos B., Kamoxuuii P., Ko-
Baib JI., Ky3smenko O., Onedip B., Optuncekuii B., Ocranenko O.,
[etkoB B., Pumapenko 1O., [llymna JI. Ta iHmmi.

Meta crarTi. Meroro HamMcaHHS CTaTTi € PO3KPHUTTS OCHOBHHX
aCIeKTiB NIeHCIHHOTo 3a0e3MeveHH s IEPCOHATY JIEPKAaBHOI KPHUMIiHAIb-
HO-BMKOHABYOI CHCTEMH Ta WICHIB IXHIX CiMEH, iX 0co0JMBOCTI B YKpa-
iHi 3 wacy npuiiHATT HesanexxHocTi 1 A0 TemepilHboro yacy, 3MiHH,
3yMOBJIEH1 CTapTOM MeHCiiHoi peopmu B Ykpaini B 2017 porri.

Buknan ocnoBHoro matepiany. B Ykpaini ymMoBH, HOpMH i 1O-
PAZOK TEHCIHHOTO 3a0e3NeueHHs TpOMaJisiH Y KpaiHu i3 yuciia ocio,
AKi epeOdyBaiy Ha BIMCHKOBIM CITyk0i, CiTy’k01 B Oopranax BHYTpill-
HiX crpaB, HamioHanpHil momimii, nepkaBHIM MOXEXHIH OXOpOHI,
HepxaBHill ciayx0i cremiagbHOro 3B’s3Ky Ta 3axXUCTy iH(popmarii
VYkpainu, opraHax i mipo3jaiiax HHUBUILHOTO 3aXUCTY, MOAATKOBIH
Mininii uyn Jlep>kaBHilii KpEMiHATBHO-BUKOHABYIN cyk0i YkpaiHu ta
JeSKUX 1HIIUX 0ci0, BU3HAYAIOThca 3akoHOM Ykpainu «[Ipo meHciii-
He 3a0e3rneueHHs 0ci0, 3BUIBHEHUX 3 BIMCHKOBOI CITY»KOM, Ta JNESIKHX
iHmmx ocio» Big 09.04.1992 Ne 2262-XI1 (nani — 3akon) [1].

Oco0u odirepcbkoro ckianay, MParnopiuidKd i MidMaHH, Biii-
CbKOBOCTYXOO0BIII HaJCTPOKOBOI CIYXOM Ta BiliCBKOBOI ciyxOu 3a
KOHTPAaKTOM, 0COOH, SIKi MaroTh MPaBo Ha MEHCI0 3a UM 3aKOHOM 32
HAsSBHOCTI BH3HaueHOI B 3aKoHi BHCIYTM Ha BIMCHKOBii ciyxOi,
cyx0i B opraHax BHYTpilIHIX crnpaB, HamionanbHii momiuii i B aep-
KaBHIA NOXKEXHIH 0XOpoHi, cmyx0i B [lepxkaBHiii ciryx0i crenianb-
HOT'O 3B’sI3KY Ta 3axucTy iHdopMamii YKkpainu, B opranax i mimposmi-
Jax [WBUIBHOTO  3aXUCTy, ToAaTkoBoi Mimimii, JepxxaBHOi
KpUMiHaJIbHO-BUKOHABUOI CYX0M YKpaiHu, MaloTh MIPaBoO Ha JIOBiY-
HY TIEHCIIO 3a BUCIIYTY POKIB.

BilickkoBOCITYK00BII, 0COOHM, SIKi MalOTh NPAaBO HA TICHCIIO 3a
MM 3aKOHOM, SIKi CTaJlM IHBaJlilaMH 332 YMOB, MepeadadeHux UM
3akoHOM, HaOyBaIOTh MTPABO Ha MEHCIIO 10 THBAIIIHOCTI.
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Unenu cimeil BiliCBKOBOCTYKOOBIIIB, 0Ci0, SKi MarOTh MpaBO Ha
MEeHCiI0 32 MM 3aKOHOM, sIKi 3arHHYJIM YW MOMEpIH abo Mporaiu
0e3BicTH, MAIOTh [TPABO Ha TIEHCIIO B pa3i BTpaTH TOyBajlbHUKA.

Taxum unHOM, 3akoHoM Ykpainu «[lpo meHciliHe 3a0e3neueHHs
0Ci0, 3BUIBHEHUX 3 BIMCHKOBOI CITY)KOM, Ta JESKHX IHIIMX OCI0» Iie-
pendaveHo Taki BUU MEHCIT, a caMme:

— TIEHCIisl 32 BUCIIYTY POKIB;

—  IIeHCId Mo iHBaJiAHOCTI;

— TEHCIis B pa3i BTpaTu roJyBajbHUKA.

BilicbkoBoCTy*00BIIsIM, 0c00aM, sSIKi MalOTh MPABO Ha MEHCIIO 3a
UM 3aKOHOM, TMeHCii MPU3HAYAI0ThCS 1 BUIIAYYIOTHCS TICTs 3BiIb-
HEHHS 1X 31 CITy)O0u.

€AMHUM BUHSTKOM 3 I[BOTO TBEPPKEHHS € MPHU30B BiCHKOBOC-
JIy»)00BIs 200 0co0M, IO Mae MPaBO Ha TCHCIIO 3a BUIICBKa3aHUM
3akoHOM mij yac MoOinizalii, Ha 0cOOMMBHUE mepion ab0 MPUHHATTS
Ha BIfICBKOBY CIIY’KOy 3a KOHTPAaKTOM, Y TOMY YHCIHI IUIIXOM YKJa-
JICHHS HOBOTO KOHTPAKTy Ha MPOXOJPKEHHs BiliCBKOBOI CIy»OH, 10
30poitHux cun YKpaiHu, iHIINX, YTBOPEHUX BiIMOBITHO O 3aKOHIB
VYxpainu BificbKOBHX ()OPMYyBaHb, OpPT'aHiB Ta MiAPO31TIB UBUILHOT'O
3axHCTy MiJ 4ac Aii 0cOOJMBOro Mepiogy Ha CTPOK IO HOro 3aKiH-
4yeHHs a00 710 JHA (PaKTUYHOTO 3BUILHEHHS, OCKLIBKHM BHUILIATA TICH-
Ciif Ha 1Ieil Yac HEe IPUITUHAETHCSL.

3o0kpema, ocobam, 3BUIBHEHUM 3 BiiCBKOBOI CIIy»OHU, Ta JCIKUM
IHIIIUM 0Cc00aM, sSIKi MaloTh MPABO HA TEHCIIO 3a MM 3aKOHOM, I103-
0aBJICHUM BiliCbKOBUX 200 CICI[iaJIbHUX 3BaHb (Y TOMY YHCII i Yac
nepe0yBaHHs iX y 3amaci abo y BiJICTaBIli), a TAKOX 3BUILHEHUM 31
CIIy’)KOM y 3B’SI3KY 13 3aCyJKCHHSIM 332 YMHCHE KpUMiHAJIbHE MPaBO-
MOPYIICHHS, BUYNHEHE 3 BHKOPUCTAHHSAM CBOTO IOCAJ0BOTO CTaHO-
BHUIIA, a00 MPUTATHEHHSIM /10 aJMIHICTPaTUBHOI BiAMOBIAAILHOCTI 32
BUMHEHHS TPaBOIOPYILICHHS, TIOB’SI3aHOTO 3 KOPYIIIi€l0, Ta WieHaM
iXHIX CciMel IMEHCIi MPU3HAYAIOThCS BiJMOBIIHO J0 3aKOHY YKpaiHu
«[Ipo 3aranpHO000B’SI3KOBE JiepKaBHE TEHCIHE CTpaxyBaHHs» [2].
Ha npusnauyenHs nencii 3a 3akonoM Ykpainu «[Ipo neHciiine 3a0e3-
MEYEHHs 0Ci0, 3BUIbHEHMX 3 BIMCBKOBOI CITy)KOM, Ta JEIKUX IHIIMX
0Ci0» BHIIEBKa3aHi 0COOM 3a JJaHMX 00CTaBMH HE MAIOTh ITPaBa.

BilickkoBoCTy*00BIIsIM, 0c00aM, SIKi MalOTh MPABO Ha MEHCII0 3a
oM 3aKOHOM MEHCIT Mo iHBaMIIHOCTI, a WIEHAM iXHiX CiMel MeHcCii B
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pasi BTpaTu roAyBaJlbHUKa MMPU3HAYAIOTHCS HE3AJISKHO BiJ TPUBAIO-
CTi CITYKOH.

CiM’1 moMmepiux TEHCIOHEpIB 3 4YHClia BiHCHKOBOCITYXOOBIIIB,
0Ci0, SIKi MarOTh MPABO Ha MEHCII0 3a UM 3aKOHOM, MalOTh IIPAaBO Ha
MEHCiI0 B Pa3i BTpaTH roAyBaJIbHUKA HA 3arajbHUX Mi/ICTaBax.

BilickkoBoCTY*00BIIsIM, 0cO0aM, sSIKi MalOTh MPABO Ha MEHCII0 3a
MM 3aKOHOM, Ta WiICHaM IXHIX ciMei, sIKi OJJHOYaCHO MarOTh IPaBO
Ha pi3Hi Jep)KaBHI MeHCii, MpU3HAYaeThCs OJHA TEHCis 3a iX BHOO-
pom. Hampuknan, sikimo ocoba Mae mpaBo Ha MEHCIIO BiAMOBIAHO 70
nporo 3akoHy Ta 3akoHy Ykpaiau «IIpo 3araibHO00OB’SI3KOBE JiEp-
KaBHE TIEHCIIHE CTpaxyBaHHs», TO il MPU3HAYAETHCS OJHA TEHCIs 3a
il BuOOpOM. 3a3BUYaid, 11€ MEHCIs, KA € OUIBIIOL.

[Ipu3HavyeHHsM Ta TepepaxyHKaMHu MEHCIH BiCBKOBOCITYKOOB-
M, ocobam, SIKi MalOTh MPaBO Ha TEHCiI0 3a 3aKOHOM YKpaiHu
«[Ipo neHciitne 3a0e3meueHHsT 0ci0, 3BUTBHEHUX 3 BIMCHKOBOI CITYX-
0u, Ta AESKMX IHIIMX 0ci0», 3aliMalOThCA YIPaBIIHHS TEHCIHHOTO
3a0e3nevyeHHs] BiHCHKOBOCITYKOOBIIIB Ta AEAKWX I1HIIUX KaTeropii
rpoMajsiH TepuTopiaibHuX opraHiB [leHciliHoro Gponmy Ykpainu.

Hopeuano 3a3HaunTy, mo 10 2007 poky mi QyHKIIT BUKOHYBaH
MEHCIHHI BIJJIIM BIIMOBIIHUX CHJIOBHUX CTPYKTYp, a came MiHoOo-
poun, MBC, MHC, CBY, J[lep)xaBHOi MOAATKOBOI aaMiHiCTpaii,
JepkaBHOTO AenapTaMeHTy 3 MUTaHb BUKOHAHHS IMOKapaHb Ta iHII
OpTaHu, 10 3AIMCHIOBAJIM MPU3HAYCHHS MEHCIH BiIMOBIAHO 10 3aK0-
Hy Ykpainu «[Ipo nenciiine 3a0e3rneueHHs 0Ci0, 3BUIbHEHHMX 3 Biii-
CBHKOBOT CITY’KOH, Ta IESIKHX 1HIIHX 0Ci0».

Tinbku 3 01.01.2007 Ha BukonanHs [locranoeu KaGinery MiHic-
TpiB Ykpainu Bin 02.11.2006 Ne 1522 «[Ipo nepenauy opranam [len-
ciiiHoro ¢oHny YkpaiHu QyHKIIH 3 MpU3HAYEHHS 1 BUILIATH HEHCIH
JeKUM KaTeropisM rpoMajisiH» IMEHCIHHI CIpaBH, BUIUIATHI Ta iHII
JOKYMEHTH, HEOoOXimHi Il BHUKOHAHHS (QYHKUIH 3 NMpU3HAYEHHS 1
BUIUIATH TIEHCI 0co0aM odilepchbKoro ckiary, MpamopyKaM i Mid-
MaHaM, BilICBKOBOCITY>KOOBISIM HAJCTPOKOBOI CITY:KOH Ta BiCHKOBOI
CIIy>)KOHM 332 KOHTPAKTOM, 0c00aM, sIKi MarOTh IIPABO Ha MEHCIk0 BiJIO-
BiHO 10 3akony Ykpainu «[lpo meHciiine 3a0e3medeHHs oci0, 3Bijib-
HEHHX 3 BIMCHKOBOI CITy>KOH, Ta JESIKUX HIINX 0ci0», Oynu mepeaaHi
opranam Ilenciitnoro gonny Ykpainu [3].
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[Ipotsarom nepexignoro nepiony (imcronan—rpyaeHb 2006 poky)
OyJa mpoBezieHa poboTa 100 (GopMyBaHHS i opraHizailii meHCIHHIX
MiJPO3/1TiB, BABHAYCHUH MOPSJIOK 1 MPOBEJIeHa Tiepeiava MeHCIHHUX
crpaB CUJIOBUX CTPYKTyp opranam l[leHciiiHoro ¢onay Ykpainu s
MOJAJIBIIIOT0 TICHCIMHOrO 3a0e3MeUeHHs BilICHKOBOCIYXOOBIIIB Ta
IHIINX 0Ci0, SIKi MarOTh MPABO Ha MEHCI0 32 3aKOHOM.

OnHak, K paHillle, TaK i Terep y 3B’53Ky 3 HEAOCTATHBOIO PO3’sc-
HIOBAJIBHOIO pOOOTOIO cepejl MEeHCIOHEPiB Ha aJpecy TepUTOpiabHUX
ympasnine [lenciiinoro Gonay YkpaiHu He NPUITHHSETHCS MOTIK 3BEp-
HEHb ITEHCIOHEPIB, HE 3aJI0BOJICHUX PO3MIPOM CBOET ITEHCII.

[Top’s13aH0 11€, TIEpIT 3a BCE, 3 iX HEPO3YMIHHSAM IMOPAIKY Hapa-
XyBaHH: Ta MPU3HAYCHHS TTEHCIH.

CripoOyemo po3zioparucs. KoMy x Ta 3a SIKHX yMOB NPU3HAYAETHCS
nencis 3rigao 3 3akoHoM Ykpainu «IIpo neHciiine 3abe3nedeHHst ocio,
3BUIBHEHHUX 3 BIICHKOBOI CITyKOH, Ta AGTKUX IHIINX 0CiO»?

[Touynemo 3 meHcii 3a Buciyry pokis. [lepi 3a Bce, BU3HAUMMO, IO
YMOBH MpPU3HAYECHHS MEHCIi 3a BUCIYTY POKIB BH3HAYECHO CTaTTElo 12
3akony. Tak, 30kpema, MeHcis 3a BUCIYTY POKiB 3TiHO 3 II. «a» CT. 12
3aKoHy TPU3HAYAETHCS HE3AISKHO Bij BIKy 0COOH, sika 3BUIbHEHA 31
ciry0Ou, 32 yMOBH HAsIBHOCTI B Hei BU3HAUEHOT 3aKOHOM BHCIYTH PO-
kiB. Tak, Ha ChOTrO/IHI 3aKOHOM BH3HAYEHA HEOOXI/IHA ISl IPU3HAYCH-
H# TTeHcii BUCIyra B 23 pokH i 6 MicSIIiB CTAHOM Ha JIaTy 3BiIbHEHHS. 3
1-ro x >xoBTHsI 2018 poKy BKazaHa BUCIyTra POKiB 30UIbIIyEThCS A0 24
pokiB. [Ipudyomy B 3akoHi "iTko TepeadaueHa HeOOXiTHa BUCIyra po-
KiB, SIka KOXXHOTO POKY 30UIBIIYETHCS Ha MIB-POKY. Y 3aKOHI BH3Haue-
Ha HeoOXigHa BUCIyTa pokiB 10 2020 poky BKIIFOUHO:

= 31 xoBTHA 2017 poky no 30 Bepecns 2018 poky — 23 kanen-
JapHUX POKH Ta 6 MICSIIIB 1 OiIbIIE;

= 31 xoBTHA 2018 poky no 30 Bepecns 2019 poky — 24 kanen-
JapHUX POKH 1 OiIbIIIeE;

= 31 xoBTtHA 2019 poky no 30 Bepecns 2020 poky — 24 kayieH-
JapHUX POKH Ta 6 MICSIIIB i OiIbIIE;

— 31 xoBTHA 2020 poky abo micis mi€ei gaTH — 25 KaJeHIapHuX
POKiB 1 Oinb1e.

[Tpuyomy BuUIEBKa3aHy BUCIYTY POKIB CTAHOBUTH caMe BiliCbKO-
Ba ciyx0a abo ciyx0a B opraHax BHYTpIlIHIX crpaB, HamionanbHii
nofinii, Aep>kaBHiM MOXEXKHIM oXopoHi, JlepkaBHil ciyxO0i creli-
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aJIBHOTO 3B’A3KY Ta 3aXUCTy iH(popmalii YKpaiHu, opranax i miapos-
JJIaX IUBLUIBHOTO 3aXUCTy, NOJAATKOBiM Mutilii un JlepkaBHiil Kpu-
MiHaJIbHO-BUKOHABYiH cITyx0i YKpaiHu.

[TyHKTOM «0» BUIIIEBKA3aHOI CTATTiI 3aKOHY TiependadyeHa MOXKITU-
BIiCTh BUXO/y OCOOM Ha TIEHCIIO 3a, TaK OM MOBHTH, «3MIIIaHUM CTa-
xemy». Il Mpu3HAYCHHsS IMEHCIT 32 BHUINEBKA3aHOK HOPMOIO 0C00a
o(ilepchKOro ckiaay, MpanopIivKyd 1 MiYMaHHU, BilCBKOBOCITYKOOBII
HA/ICTPOKOBOI CIy’)KOM Ta BiCBKOBOI CITy’KOM 3a KOHTPAKTOM, iHII
0co0M MaroTh OCSTTH Ha JeHb 3BUIbHEHHS 31 CITy0u 45-piuHOoro BiKYy,
MaTH CTPaxoBHH cTaxk 25 pokKiB i OLIbIIE, 3 SKUX HE MEHIIEe HDK 12
KaJeHJIapHUX POKIB 1 6 MicsIiB CTaHOBUTH BiliCbKOBa Ciyk0a abo
ciyx0a B opraHax BHYTPIlIHiX crpa, HamionansHil mominii, aep:xas-
Hill moXKexHIH oxopoHi, JlepkaBHil ci1yk0i creniaabHOro 3B’ 53Ky Ta
3axucTy iHdopmanii Ykpainu, opraHax i mipo3ainax IUBUIBLHOTO 3a-
XHCTY, MOJNATKOBiA Miminii un JlepkaBHili KpHMiHaJIbHO-BUKOHABYIH
ciryx01 Ykpainu.

[Nopsinok npu3HAYEHHSI Ta BUILIATH MEHCiH ocobaM ogilepchKoro
CKJIQly, MPanoplIMKaM, MidMaHaM, BiiCbKOBOCTYKOOBISIM HaJICTPO-
KOBOI CITy>KOU Ta BiliCBKOBOI CITy>KOH 32 KOHTPaKTOM, 0c00aM Hadallb-
HHUIIBKOTO 1 PSZIOBOTO CKJIaqy OpraHiB BHYTPIIIHIX CHpaB, MOJILEH-
ChKMM Ta 4ieHaM ixHIX ciMeii Bu3HavaeThcs [loctanoBoro KaGinery
MinictpiB Ykpainu «IIpo mopsgok oO4rclieHHs1 BUCTYTH POKiB, IPHU3-
HAYEHHS Ta BUIUIATH IEHCIH 1 TPOIIOBOI J0omoMoru ocobam odirep-
CBKOTO CKJIay, IparoplivkaM, MidMaHaM, BIifCBKOBOCITYXOOBIISIM
HaJ/ICTPOKOBOI CITy>KOM Ta BilICHKOBOI CIIy’KOM 32 KOHTPAKTOM, 0co0am
HAYaIILHUIBKOT'O 1 PSAAOBOTO CKJIaly OpTaHiB BHYTPILIHIX CHpaB, MOJIi-
LIeHCHKIM Ta WiIeHaM IXHixX ciMeii» Bix 17.07.1992 Ne 393 [4].

Sk BioMoO, TeHCIT OOYUCITIOITHCS 3 PO3MIPY TPOIIOBOrO 3a0e3-
MEUeHHs, 3 AKOro Oylo CIJIa4eHO €JMHHUH BHECOK Ha 3arajibHO000-
B’SI3KOBE JIepKaBHE colliaibHe cTpaxyBaHHS, a 1o 1 ciuns 2011 p. —
CTPaxOBi BHECKH Ha 3arajikHO000B’SI3KOBE JIepyKaBHE MEHCITHE CcTpa-
XyBaHHS 3 ypaxyBaHHSM TaKUX HOTO BUIIB:

—  BIINOBITHHUX OKJIAJIB 33 TOCAJIOK, BIMCHKOBUM (CICIiaJIbHUAM)
3BaHHSM (17151 0CI0 PSIIOBOTO 1 HAYAIEHHIILKOTO CKJIa Ty OPraHiB 1 Mmifpo3-
JIUTIB UBUTLHOIO 3aXUCTY MIOMICSIYHOT HaJI0aBKU 32 CIICIIAJIbHE 3BAHHS)
Ta BIJICOTKOBOI HaJI0aBKH 3a BUCIYTY POKIB Y pO3MipaX, YCTAHOBJICHHX 32
OCTaHHBOIO IITATHOIO TTOCAIO00, 3aiIMAHOIO TTepe] 3BLTbHEHHSIM;
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— MIOMICSIYHUX JOJAaTKOBHX BHJIIB TI'POLIOBOTO 3abe3nedueHHs
(HaymbaBKy, OTLIATH, TTIBUICHHS, KPIM IIOMICIYHUX HAI0aBOK (10-
IU1aT), yCTAaHOBJIEHMX 0co0aMm, siki MaloTh IPaBO Ha MEHCII0 32 BUCITY-
T'Y POKIB 3TiIHO 3 3aKOHOJABCTBOM, 1 3aJIMIIIEH] 3a iX 3ro/I00 Ta B iH-
Tepecax CIpaBu Ha CiIyk0i) Ta mpemii.

Po3mip moMicsYHHUX JOAATKOBHX BHUJIB TPOIIOBOTO 3a0e3edeH-
Hs Ta MpeMii BU3HAYAEThCS 32 24 OCTaHHI KaJieHIapHI Micsii Oe3me-
pepBHOI cinyx0u mepen 3BiuTbHEeHHsAM. CepelHs cyMmMa IIOMiCIYHUX
JIOJJTATKOBHUX BHUJIIB TPOIIIOBOTO 3a0€3MIEUCHHS Ta MPEMii BUSHAYAEThCS
IUISIXOM JUICHHS Ha 24 3arajibHOI CyMH ITUX BHJIIB TPOIIOBOTO 3a0e3-
MedeHHs 3a 24 OCTaHHI KaJieHJIapHi Micsii Oe3nepepBHOI Ciryx0u
nepe;] 3BUTbHCHHSIM.

s oci0, siki 3BUIbHEHI 31 ciyx0Ou B 2008 porri Ta mizHime, abo
SK1 oMepiu (3arvHyjM) B 3a3HaYeHUI Nepioa 1 Ha Yac 3BUTbHEHHS
(cMepTi) MarOTh MeHII SIK 24 KaJeHAapHI MIcsmi CIyXOH, cepel-
HBOMICSIYHA CyMa IIIOMICSIYHUX JOJaTKOBHX BHJIIB TPOIIOBOTO 3a0e3-
MEYEHHS Ta MpeMil BU3HAYAETHCS NUIAXOM JIJICHHS 3arajibHOi CyMU
TaKMX BHJIIB TPOIIOBOr0 3a0e3ICUeHHs 32 OCTaHHI ()aKTUYHI MiCSIIli
Oe3repepBHOI CTy0U mepel 3BUIBHEHHSM (CMEPTIO), MMOYHMHAIOYH 3
ciuns 2008 p., Ha KUTbKICTh TAKUX MICSAIIIB.

Hnst oci0, siki Ha AeHb HaOpaHHS YMHHOCTI 3aKOHOM YKpaiHH
«[Ipo HauionansHy momilito» TPOXOJHUIN CIIy)KOy B OpraHax BHYT-
PILIHIX cIpaB i MPOAOBKYIOTH MPOXOAUTH CITY>KOY Ha mocagax Mmodi-
HEeHChKUX, Y pasi 3BUTbHEHHS 31 ciryxom micns 7 mucromnana 2015 p.,
SIKIIO B HUX HeMmae 24 KaJeHIapHUX MICAIl CIyKOM Ha Tocaii modi-
HeichKOoro, ado ki moMepiiu (3aruHyJIN) B 3a3HAYCHUH Tepiojl, cepe-
JTHBOMICSYHA CyMa IMOMICSYHUX JIOJATKOBHX BHJIIB TPOIIOBOIO 3a-
Oe3meueHHs Ta Tpemii BU3HAYAETHCS MUISIXOM JUICHHS 3arajibHOi
CYMH TaKuX BHUJIB TPOIIOBOrO 3a0e€3MEUEHHs 32 OCTaHHI (pakTHUHI
Micsimi Oe3nepepBHOI CIyKOHM Tepes 3BUIbHEHHSIM (CMEpPTIO), MOYH-
Hatoun 3 7 mucronaaa 2015 p., Ha KiTbKicTh Takux MicsauiB [5]. [Ipu
LOMY JUIsL MOJIIEHChKUX, 3BUIBHEHUX Yy Jimcronani 2015 p., cyma
HIOMICSIYHUX JTOJJATKOBUX BHUJIIB IPOIIOBOrO 3a0€3MEUCHHS Ta MpeMii
BHU3HAYAETHCS HA JIEHb 3BUILHEHHS 31 CIY)KOW 3 pO3paxyHKy TakHX
BHILIAT 32 TOBHUM MICSIIb.

I3 oTpuMaHOro TPOIIOBOrO 3a0€3MEUCHHST BHPAXOBYETHCS CyMa
nencii. [leHcis 3a BUCIYTY POKiB 3riHO 3 M. «a» cT. 12 3aKkoHy po3-
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PaxoBYeEThCS TAaKUM YMHOM: 32 20 pokiB — 50 MPOLIEHTIB TPOLIOBOTO
3a0e3nevueHHs, 3a KOKHUH PiK MOHAa — 3 IpoleHTa.

Hanpukmnan, ocobi, sika cTaHOM Ha JIaTy 3BUIbHEHHS Ma€ BHCIYTY
25 pokiB, HEOOXiTHO MPU3HAYUTH 65 MPOUEHTIB BijJ Ii TPOIIOBOIrO
3a0e3mnedeHHs, Ockiibku 3a 20 poKiB BOHa oTpuMaja mpaBo Ha 50
MPOIISHTIB 1 3@ KOXKEH PiK MoHaJ (& TaKUX POKIB y HAc 5) mo 3 mporie-
HTa, TOOTO + 15 MPOIIEHTIB.

30Kkpema, y BUMAIKy MPU3HAYECHHS MEHCIi 3a BUCIYTY POKIB 3rill-
HO 3 M. «O» cT. 12 3akoHy po3paxyHOK Oyne TakuM: 3a 25 pOKiB
CTPaxoBOro cTaxxy — 50 MpOIEHTIB IPOIIOBOro 3a0e3MeUYeHHs, 3a KO-
JKHUM piK TOHAJ — | TIPOIICHT.

Hampuxiian, oco0i, sika CTaHOM Ha JIaTy 3BUILHEHHS Ma€ CTPaxo-
BHi CTaxX 32 poKM Ta Hje Ha IMEHCiro 3a M. «O» cT. 12, HeoOXiaHO
MPHU3HAYUTH 57 MPOLEHTIB Bif i rpoIIoBOro 3ade3nedeHHsl, OCKiTbKI
3a 25 pokiB BOHa oTpuMajia mpaBo Ha 50 MPOIEHTIB 1 32 KOXKEH pPiK
MoHaJ (a TaKuX PoKiB y Hac 7) mo 1 mpoueHTy, ToOTO + 7 TMPOLIEHTIB.

OnHak 3ayBa)KMMO, IO B OyAb-SIKOMY BHIIQJKy MaKCHMaJIbHHUI
pO3MIp MEHCIT 32 BUCIYry POKIB HE MOXe OyTu OutbinmuM, Hik 70
MPOLIEHTIB rpomoBoro 3adesnedenHs. [Iponentna mexxa B 70 % Oyna
BCTaHOBJICHA LUISIXOM BHECEHHS 3MiH a0 cT. 13 3akoHy Ykpainu
«[Ipo neHciitne 3a0e3neueHHsT 0ci0, 3BUTBHEHUX 3 BIMCHKOBOI CITYX-
Ou, Ta geskux iHmMX ocid» 3akoHom Ykpainm «lIpo 3amobiranHs
¢iHaHCcOBOI KaTacTpodu Ta CTBOPEHHS MEPEIYMOB Ul EKOHOMIYHOTO
3poctanHs B Ykpaini» Big 27.03.2014 Ne 1166-VII [6].

€MHMI BUHSATOK 3 BUILEBKA3aHOT HOPMH — 1€ OCOOHM, SIKI ITiJ] Yac
MPOXOJPKEHHS CITY>KOM Opall y4yacTh y JIIKBifalil HacliKiB aBapii Ha
Yopuobunbewkiit AEC 1 BigHeceH] B yCTaHOBJIGHOMY 3aKOHOM TOPSi-
Ky 0 1 a6o 2 kateropii. IM 3akoH 103BONSAE BCTAHOBIIOBATH OibIITY
MEXKy TPOILIOBOTO 3a0e3MeveHHs MMiJ] 4ac MpU3HaYeHHs TIeHCIl, a came:
nist 1 kareropii — 100 mpouenTiB, 1u1st 2 — 95 mpomeHTiB.

MiHiMaJIbHUH ke po3MIp MEHCIT 3a BUCIYTY POKIB, 1110 NIpU3HAYA-
€THhCS BIAMOBIIHO O 3aKOHY, BCTAHOBJIIOETHCSA HA PIBHI MPOXKHUTKO-
BOT'O MiHIMYMY A7 0ci0, SIKi BTpaTHIIM Npane31aTHICTh, BH3HAYCHOT'0
3aKOHOM. 3ayBakumo, 10 mourHawouu 3 01.10.2017 miHiManbHUIA
PO3MIp MeHcii 3a BUCIYTY POKiB 3 ypaxyBaHHSM 3MiH, BHECEHHUX 3a-
KoHOM Ykpainu «[Ipo BHECEHHS 3MiH JI0 IeIKHX 3aKOHOJIaBYMX AKTiB
VYkpainu mojo miasuineHHs neHciiy Big 03.10.2017 Ne 2148-VIII,
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BCTaHOBJIEHO Ha piBHI 1 452 rpH [7]. Xo4ya NMPOKUTKOBHHA MIHIMYyM
JUIs 0Ci0, SIKI BTPATUJIM MpaIe3IaTHICTh, 3TiHO 3 3aKOHOM YKpaiHu
«[Ipo [epxaBumii Oromxer Ykpainu wa 2017 pik» Bix 21.12.2016
Ne 1801-VIII cranoButh: 3 1 ciuns 2017 poky — 1 247 rpuseHs, 3
1 TpaBHs — 1 312 rpuBens, 3 1 rpyanst — 1 373 rpusHi [§].

[{omo meHcii mo iHBaMIHOCTI 0co0aM, sIKi MAarOTh MPaBO Ha IEH-
Cito 3a MM 3aKOHOM, TO BOHA MPHU3HAYAETHCS B pasi, SKIIO iHBAJII-
HICTh TaKO1 0COOM HacTajia B MEPioj] MPOXOPKEHHS HEK CITy:KOu a0o
He Mi3HIlle TPHOX MICSIIB Micis 3BUIBHEHHS 31 CIyO0H, a0o0 SKIIO0
IHBaJIIIHICTh HACTaja IMI3HIIIE TPUMICAYHOTO TEPMIHY MICIs 3BLIb-
HEHHS 31 CIIy’)kOu, aJie BHACIIZIOK 3aXBOPIOBaHHS (TPaBMH, ITOPaHEH-
Hs, KOHTY3ii, KaJliI[TBa TOIIO), SKE BUHHUKIJIO B TMEPIOJ MPOXOPKECHHS
BiliCHKOBOT CITyOMU.

['pynu 1 npuuMHY iHBANIHOCTI, @ TAKOXK Yac ii HacTaHHs BCTaHO-
BIIFOIOTHCSL MEIMKO-COIiaIbHUMU €KCIIEPTHUMU KOMICISIMH, K1 JIIFOTh
Ha MIiJCTaBl TMOJOKEHHS MPO HHUX, IO 3aTBepKyeThcs Kabinerom
MinictpiB Ykpainu.

3aJIeKHO BiJ| CTYIEHS BTPATH NpaIE3aTHOCTI IHBANIIU MOJLIS-
IOThCS Ha TPU TPYNH. A 3aJI€KHO BiJl IPUYMHU IHBAIIIHOCTI IHBAJIIIN
3 YKcia BiChKOBOCTYKOOBIIIB, OCI0, SIKI MaIOTh IIPAaBO Ha TEHCIIO 3a
MM 3aKOHOM, TIOJIUISIIOTHCS Ha TaKi KaTeropii:

a) 1HBaJiIM BifiHM — B pa3i HACTaHHA 1HBANIJHOCTI BHACIIZOK I10-
paHeHHs, KOHTY3il, KaJilTBa, 3aXBOPIOBaHHSI, OJEpKaHWUX IIifl 4ac
3axucTy BaTbKIBIIMHM, BHKOHAHHS OOOB’SI3KiB BIHCHKOBOI CIyXOW
(cay:x00BUX 000B’SI3KIB);

0) iHII iHBaIiAM 3 YKCla BiICBKOBOCITYKOOBIIB, OCi0, sIKi MalOTh
MpaBO Ha IEHCIIO 3a UM 3aKOHOM («iHBajiau apmii») — B pa3i Ha-
CTaHHS 1HBAJJIHOCTI BHACIIIOK KaJIIITBa, OJICPKAHOTO B Pe3yJIbTaTi
HEIaCHOr0 BUMAJKY, HE MOB’S3aHOT0 3 BUKOHAHHSM OOOB’SI3KIB Bili-
CbKOBOT cyx0u (cimyx00BHX 000B’s3KiB), a00 BHACIIIOK 3aXBOPIO-
BaHHSI, OB’ 3aHOT'O 3 MPOXOKEHHSM CITYXKOH.

[encii mo iHBaIAHOCTI BiMICBKOBOCIYKOOBIISIM, 0co0aM, sIKi Ma-
I0Th TIPaBO Ha MEHCII0 3a UM 3aKOHOM, MPU3HAYAIOTHCS B TAKHX PO3-
Mipax:

a) iBaminam Biitau I rpynu — 100 nponenTis, Il rpynu — 80 mpo-
nenTis, Il rpynu — 60 NpOIEHTIB BiAMOBIAHUX CyM TPOIIOBOrO 3a-
OesrneueHHs (3apo0ITKY);
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0) inmmmM inBanigam I rpynu — 70 npouentis, I rpynu — 60 mpo-
uentiB, Il rpynu — 40 mpoleHTiB BiANOBIAHUX CyM TPOLIOBOTO 3a-
Oe3rneueHHs (3apOo0iTKY ).

Hampuxiiagn, BiiiCbKOBOCTYKOOBIIIO, SIKOMY 33 pe3yJibTaTaMH Me-
JIMKO-COIiaJIbHOT €KCTIIEPTU3H BCTAHOBJIIEHO 3-10 TPYIy iHBaNiJHOCTI
BHACNIZIOK 3aXBOPIOBAaHHS, OTPHUMAHOTO IMiJ 4Yac BHKOHAHHS
000B’s13KiB BIHCHKOBOT cIy»)0H, HeoOXiTHO npu3HaYuTH 60 MporeH-
TiB TPOIIOBOrO 3a0e3nedeHHs (3apo0iTKy), OCKUIBKH BiH HaJleXHUTb
JI0 KaTeropii «iHBai BiIHUY.

BilicbKOBOCITYKOOBLIIO K, SIKOMY 32 PE3yJIbTaTaMU MEIUKO-COLliaTb-
HOI eKCIIEPTH3H BCTAaHOBJICHO 2-Ty IPYIy iHBaNiAHOCTI BHACIIIOK TPaB-
MH, OTPUMAHOI B I1€piol MIPOXOMKEHHS BIiCHKOBOI CITy>KOM, HEOOXiTHO
BCTaHOBUTH 60 TIPOIICHTIB I'POIIOBOro 3a0e3reueHHs (3apoliTKy), oc-
KUIbKU BIH HQJIGKHUTH JI0 KATEropii «IHII iHBAJIIK 3 YKCIa BiiCHKOBO-
CiryxO0O0BIIIB, 0CIO, SIKi MalOTh ITPABO HA TICHCIO 3a UM 3aKOHOM).

[encii mo iHBaAHOCTI BilICBKOBOCIYKOOBIISIM, 0co0aM, sIKi Ma-
I0Th MIPaBO Ha TEHCIIO 32 UM 3aKOHOM, IIPU3HAYAIOTHCS Ha BECh 4ac
IHBAJIIIHOCTI, BCTAHOBJICHOT MEIUKO-COI[IaJIbHOK SKCIIEPTHOI KOMi-
ciero, a iHBajimaM, SIKi JOCSIJIM TEHCIHHOrO BiKY, BCTaHOBJICHOTO
crarreto 26 3akoHy Ykpainu «IIpo 3araibHOOOOB’SI3KOBE JiepiKaBHE
MEHCIMHE cTpaxyBaHHs» — IO0BIYHO. [TOBTOPHUI OIS IUX 1HBAIIIB
[IPOBAAUTHCS JIMLIE 32 IX 3a5ABOIO.

lono meHcii B pa3i BTpaTu TOAYBalIbHUKA, TO BOHA BCTaHOBIIIO-
€ThCS YICHAM CiMel BiHCHKOBOCTYXOOBIIIB, OCi0, SIKi MarOTh MPABO
Ha TIEHCII0 332 MM 3aKOHOM, SIKIIO TOAyBaJbHHK TOMEp Yy Mepion
MPOXO/KEHHSI CIIy>)kKOM ab0 He Mi3HINIe TPHOX MICSIIB IICNs 3Bilb-
HEHHS 31 CTY»OU YU Mi3HIIIE IIbOr0 CTPOKY, aJie BHACIIOK ITOPaHEH-
Hs, KOHTY3ii, KaminrTBa a00 3aXBOPIOBAHHS, OJCPKAHMX Y TIEPioj
MPOXOPKEHHS CITY>KOH.

[IpaBo Ha meHcio B pa3i BTpaTH TolyBajbHUKA MalOTh HEIpales-
JMaTHI YiIeHHW CiMeW 3aru0imx, moMepiux abo TaKWx, 10 MPOHau
0e3BICTH, BIMICBKOBOCITY>KOOBIIIB, 0Ci0, SIKi MaIOTh IPAaBO HA IEHCIIO
3a UM 3aKOHOM, K1 nepedyBaiu Ha X yTpUMaHHI.

Hemnpaueznatnumu wieHamu cim’i 3rigHo 3i crartero 30 3akoHy
BBaKAIOTHCS:

a) nmitTv, OpaTH, cCecTpu Ta OHYKH, sIKi He gocsriu 18 pokiB abo
CTapIi I[bOT'0 BiKY, SIKIIIO BOHW CTaJIM iHBAIIJaMH JI0 TOCSATHEHHS 18
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pokiB. IIpu npomy Opatam, cecTpaMm Ta OHyKaM MpaBoO Ha MEHCIl0 Ha-
JIA€THCS Y TUX BUMAKaX, SKIIO y HUX HEMAE Mpaine3jaTHuX 0aThKiB;

0) 0aThk Ta JIpyKUHA (YOJIOBIK), SIKIIIO BOHH JIOCATIIM MEHCIHHOIO
BiKY, BCTAaHOBJICHOT0 cTarTero 26 3akony Ykpainu «[1po 3araapH0000-
B’SI3KOBE JIeprKaBHE TIEHCIHE CTpaxyBaHHs», a00 € IHBAliIaMH;

B) min i 6alOycs — 3a BigcyTHOCTI oci0, SIKi 32 3aKOHOM 30-
00B’s3aHi iX yTPUMYBAaTH;

1) ApyXHHa (4OJIOBiK) ab0 oAMH 3 OaThKIB 4M Ain, 6adycs, OpaT
abo cecTpa, HE3aJEKHO BiJ BiKY 1 MMpane3gaTHOCTI, KO BOHA (BiH)
3alfHATa JOTJIAZOM 3a IiThbMH, OpaTamH, CECTpaMH UM OHYKaMH MO-
MEpJIOro roJyBaJIbHUKA, SIKi HE JJOCATIIA 8-PIUHOTO BIKY, 1 HE MPAITIOE.

BuxoBaH1i, y4Hi, CTyJeHTH, KypCaHTH, ciyXadi (KpiM KypcaHTIB
1 cyxadiB BiiChKOBO-HABUAIBHUX 3aKJIAJIB Ta HABYAIBHHUX 3aKJIaJ(iB
MinicTepcTBa BHYTPILIHIX crpaB YKpaiHW 1 JepKaBHOI MOXKEKHOT
OXOPOHH), CTAKUCTU MAaIOTh NMPaBO Ha TEHCII0 B pasi BTpaT TOIy-
BaJIbLHUKA JI0 3aKiHUECHHS HABYAILHUX 3aKJAJiB, aje HE JOBIIE, HIX
JI0 TOCATHEHHSI HUMH 23-pidHOTO BIKY.

UsteHu ¢iM’T TOMEPJIOTO BBAXKAKOTHCS TAKUMH, 1110 ITepeOyBaid Ha
HOro yrpuMaHHi, SIKIIO BOHK OYyJIM Ha MOro MOBHOMY yTpUMaHHi abo
OJICPKYBaJIM BiJl HBOTO JIONOMOTY, sika OyJia Ui HUX IMOCTIHHUM 1
OCHOBHHUM JIXKEPENOM 3ac0o0iB 10 iCHYBaHHSI.

UsteHu ciM’1 moMepsioro, JUisl SKMX Horo jonoMora Oysa MmocTik-
HUM 1 OCHOBHUM JIXKEPEIIOM 3ac0o0y JIO ICHYBaHHS, ajie sAKi cami ojie-
pKyBasiu OyIb-sIKy MEHCiI0, MalOTh MPaBO MEPEHTH Ha HOBY IEHCIIO.

[leHncii B pa3i BTpaTH rogyBajbHIKa IPU3HAYAIOTHCS B TAKUX PO3-
Mipax:

a) WICHAM CiMell BiliChKOBOCTYXOOBIIIB, OCi0O, 3BUTbHEHUX 3 Bili-
CBKOBOI CITy»OH, IHIINX 0Ci0, SKi MarOTh ITPAaBO HA TIEHCIIO 3a UM 3a-
KOHOM, $IKi 3arMHYJH (IIOMEpJIM) BHACHIZOK TOpaHEHHS, KOHTY3il abo
KaJIIlTBa, OJICPIKAHMX ITiJ] Yacy 3aXUCTy baThKiBIIMHM, JiKBijalii Hac-
migkiB YopHOOMIIECEKOT KaTacTpodu ad0 BUKOHAHHS iHIIMX 00OB’S3KIB
BilicbKkOBOI CiTyOH (CITy»k00BHX 00O0B’SI3KIB), SIKi € HeNpale3gaTHUMU
Ta nepe0yBaJii Ha yTPUMaHHI 3aru0sI0ro (IIoMepIioro) rolyBajibHUKA, —
70 mpOLEHTIB IPOLIOBOro 3a0e3MeueH s 3aru0Ioro (MOMepIIoro) roay-
BaJILHMKA Ha OJJHOTO HEMpalle31aTHOro WieHa CiM 1.

Sxio Ha yTpUMaHHI 3aru0JIoro (IIOMEpPJIOro) rolyBaJIbHUKA I1e-
peOyBanu qBOE 1 Olbllle WIEHIB ciM’i, MEHCis MPU3HAYAETHCS Y PO3-
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Mipi 90 MpoOLEHTIB IPOLIOBOTO 3a0e3MeUeHHs 3arH0IOro (TTOMEPIIOro)
roJyBaJIbHUKA, 10 PO3MOAUISETHCS MK HHUMH DPIBHUMH YacCTKaMH,
ajie He MeHIIe Hixk 40 MPOLEHTIB Ha KOXXHOI'0 HENPaIle31aTHOro 4Jie-
Ha ciM’T.

Hanpuknan, SKio y moMepioro rogyBajibHUKa 3aTHALIAIOCS IBOE
Henpaue3aTHUX WIeHIB CiM’i, TO KOXHOMY 3 HUX MpU3HA4yaTh 1Mo 45
MPOLIEHTIB BiJl HOTO TPOIIOBOro 3a0e3MeyYeHHs], a SKIIO TPOE 1 OLIbIIe —
TO 110 40 MPOIIEHTIB BiAMOBIIHO HA KOXKHOTO.

0) ciM’aM BiliCEKOBOCITY>KOOBIIB, 0Ci0, SKi MarOTh MPaBO Ha TEH-
Cito 3a MM 3aKOHOM, SIKi IIOMEPJIM BHACHIIOK KaJiITBa, OJePKaHOr0
B pe3yibTaTi HEUIACHOIO BUMAJKY, HE IMOB’S3aHOT0 3 BHUKOHAHHAM
000B’s13KiB BIHCHKOBOI CiIyk0HM (ciayk00BHX 00OB’s3KiB), ab0 BHa-
CIIIJIOK 3aXBOPIOBAHHS, ITOB’SI3aHOTO 3 TIPOXOKEHHSIM Ciyx0u, — 30
MPOLIEHTIB 3apO0iTKy TOAYBaJIbHUKA HAa KOKHOTO HEMpane3gaTHOro
4iieHa ciM’i.

[Tpu upoMy 000B’S3KOBO BUTPUMYETHCS YMOBA MIONO MiHiMallb-
HOT'0 PO3MIpy TEHCIT B pa3i BTpaTH rolyBaJIbHUKA. 3TiIHO 3 YHHHUM
3aKOHO/IABCTBOM TIEHCIT B pa3i BTpaTH roAyBajbHUKA, IO MpH3HaYa-
IOTBCS 4YIeHaM ciMell BIMCBKOBOCITY)KOOBIIIB, Oco0aMm, sIKi MarOTh
MPaBo Ha MEHCII0 32 UM 3aKOHOM, HE MOXXYTh OyTH HIKYE JBOX BH-
3HaYCHUX 3aKOHOM PO3MIpiB MPOKUTKOBOTO MIiHIMYMY JUisi 0Ci0, sKi
BTPATHJIN MPae3JaTHICTb.

BumieBkazanuii po3mip meHcii OyB BcTaHOBIEHWH 3aKOHOM Y-
paian «IIpo BHeceHHs 3miHM 10 cTarTi 37 3akoHy Ykpainu "[Ipo me-
HCiliHe 3a0e3MneueHHs 0ci0, 3BUIBHEHUX 3 BIMCHKOBOI CIIy»OH, Ta Jie-
skuX iHIMX 0ci0"» Bix 20.06.2014 Ne 1542-VII [9]. ¥ 3B’s13Ky 3 UM
3 01.01.2015 miniManbHUH po3Mip TeHCIT B pa3i BTpaTu rogyBallbHU-
ka ctanoBuB 1 898,00 rpn; 3 01.09.2015 — 2 148 rpH; 3 01.05.2016 —
2 260 rpH, 3 01.12.2016 — 2 494 rpH, 3 01.05.2017 — 2 624 rpH i, no-
guHatouu 3 01.10.2017 — 2 904 rpH.

[lencis B pasi BTpaTH TOIyBaJbHHKA BCTAHOBIIOETHCS HA BEChH
nepioJi, MPOTATOM SIKOTO WIEH CiM’1 MOMEpIIOro BBa)KAETHCS Hempa-
LE3/]ATHUM, a YJICHaM CiM’1, SKi JOCATJIM TICHCIMHOTO BiKY, BCTaHOB-
JieHOTO craTTero 26 3akony Ykpainu «lIpo 3arajibHOOOOB’sI3KOBE
JiepKaBHE MeHCiHe CTpaXyBaHHs», — IOBIYHO.

[lencis B pa3i BTpaTu rofyBajbHHKA MPU3HAYAETHCA KOKHOMY 3
0aTbKiB, ApYXHHI (40OBiKOBi) 3arubmnoi (momepnoi) abo mpomainoi
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0e3BicTH 0cobu o(illepChKOro CKIaay, MpanopiiMKa i MiuMaHa, Biii-
CHKOBOCTYOO0BIISI HaJCTPOKOBOI CIY>KOM 1 BIMCHKOBOI CIy:KOM 3a
KOHTPAaKTOM 200 0co0H, sika Ma€ MpaBo Ha MEHCII0 3a MM 3aKOHOM.

BucHoBkH. YMOBH, HOPMH 1 IOPAJOK NEHCIHHOTO 3a0e3nedeHHs
rpoMasisiH YKpainu 3 uncia ocio, siki mepedyBaiy Ha BiCHKOBIN CITyX-
01, cayx01 B opraHax BHYTpIlIHIX crnpas, HarioHanbHil mominii, aep-
JKaBHIM MTOXKEKHINA 0XOpoHi, JlepxkaBHiii cayk0i CHEiaIbHOTO 3B’ I3KY
Ta 3axucTy iHdopmauii Ykpainu, opranax i mizpo3ainax HUBLIEHOTO
3aXUCTY, MOJATKOBIH Mimilii yn Jlep:kaBHill KpUMiHaTHHO-BUKOHABYIH
ciry01 YkpaiHu Ta JesKuX IHIMX 0Ci0, BU3HAYAIOTHCS 3aKOHOM YK-
paiau «IIpo meHciiiHe 3a0e3rnedyeHHsT 0ci0, 3BUILHEHHX 3 BIMCBKOBOL
CITy)K0M, Ta Jesikux iHmmX ocio» Big 09.04.1992 Ne 2262-XII1. 3a3Ha-
YeHUM 3aKOHOM TependaveHi Taki MEeHCii: MeHcis 3a BUCIYTY POKiB,
TIEHCIsI TI0 THBAJIIZIHOCTI, IIEHCIsI B pa3i BTpaTH TOAyBaJIbHUKA.

BilickkoBoCTYK00BIIsIM, 0c00aM, sSIKi MalOTh MPABO Ha MEHCII0 3a
UM 3aKOHOM, TMeHCii MPU3HAYar0ThCS 1 BUIIIAYYIOTHCS TICTs 3BiIb-
HEHHS 1X 31 CITy)O0u.

[Ipu3HavyeHHsIM Ta TepepaxyHKaMHu MEHCIH BiCHKOBOCITYKOOB-
M, ocobam, SIKi MalOTh MPaBO Ha TEHCII0 3a 3aKOHOM YKpaiHu
«[Ipo neHciitne 3a0e3neueHHsT 0ci0, 3BUTBHEHUX 3 BIMCHKOBOI CITYX-
Ou, Ta AESKUX IHIIMX 0ci0», 3aliMalOThCA YNPaBIiHHS TEHCIHHOTO
3a0e3nevyeHHs] BiHCHKOBOCITYKOOBIIIB Ta ACAKUAX IHIIUX KaTeropii
rpoMajsiH TepuTopiaabaux opraHiB [lenciiiHoro ¢pouny Ykpainu. [Jo
2007 poky 1i (pyHKIIi BUKOHYBaJIM TMEHCIHHI BIIJIUIN BiIIIOBITHUX
CHJIOBUX CTPYKTYD, a came Minoboponu, MBC, MHC, CBY, [lepxa-
BHOI IMOJATKOBOI ajMiHicTpaiii, Jlep:kaBHOro jaemnapTamMeHTy 3 IIH-
TaHb BUKOHAHHS TIOKapaHb Ta iHIII OpraHu.

[lencist 3a BUCIYTY POKIB NPU3HAYAETHCS HE3AICKHO BiJ BIKY
oco0u, sika 3BIIbHEHA 31 CIIy)kKOH, 32 YMOBH HasIBHOCTI B HEl HE0OXiI-
HOI BUCITYTH POKIiB.

[lencis mo iHBaNMiAHOCTI BIiMCHKOBOCITYXOOBISIM, 0co0aM, sKi
MaloTh MPaBO Ha TICHCII0, TPU3HAYAIOTHCS HA BECh Yac IHBAJIIHOCTI,
BCTaHOBJICHOI MEMKO-COI[IaJIbHOIO EKCIIEPTHOI0 KOMICI€l0, a iHBaJi-
JiaMm, sIKi JIOCSTJIN MEHCIMHOTO BiKY, — JIOBIYHO.

[lencis B pa3i BTpaTd roayBaJlbHUKA BCTaHOBIIOETHCS UJIEHAM
ciMeli BIMICBKOBOCITYXOOBIIIB, 0c00aM, sSIKi MAalOTh MMPABO Ha TEHCIIO,
SKIO TOMYyBAJILHUK TIOMEp y IepioJl MPOXOMKEHHS CIIyOu abo He
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Mi3HIlIe TPHOX MICALIB MicHs 3BUIbHEHHS 31 CIyOW M Mi3HilIe IbO-
r'o CTPOKY, aji¢ BHACIIJOK TIOPaHEHHs, KOHTY311, KajinTea abo 3axBo-
PIOBaHHS, OACPKAHUX Y TIEPi0/ MPOXOKEHHS CIYKOH.

Cnucok BUKOPUCTAHUX J3Kepelt

1. TIpo meHciiine 3abe3neyeHHs 0ci0, 3BUIHEHUX 3 BIHCHKOBOI CITY»KOH,
Ta JAesKUX iHIMX oci0: 3akoH Ykpainu Bix 09.04.1992 Ne 2262-XI11.

2. IIpo 3aranbHOO00B’A3KOBE Jiep)KaBHE MEHCIHHE CTpaxyBaHHS: 3aKOH
VYxpainu Big 09.07.2003 Ne 1058-1V.

3. Ipo nepenauy opranam Ilenciiinoro ¢pouny Ykpainu GyHKIiH 3 pH-
3HAYEHHs 1 BUIUIATH TIEHCIH JiesskuM Kateropisim rpomanst: ITocranosa Ka-
6inery MinictpiB Ykpainu Bix 02.11.2006 Ne 1522.

4. TIpo nopsaoKk 0O0YKCIEHHs BUCIYTH POKIiB, MPU3HAYEHHS Ta BUILIATH
TICHCIH 1 TPOIIIOBOI TOITOMOTH 0c00aM 0(illepChKOro CKIIAIY, MPAOPIIHKaM,
MiuMaHaM, BIHCHKOBOCIYKOOBIISIM HAJICTPOKOBOI CIyOHU Ta BiICBKOBOI
CIIyOH 32 KOHTPAKTOM, 0c00aM HAa4aJbHHUIILKOTO 1 PSIOBOTO CKJIaay opra-
HIiB BHYTpIIIHIX CHpaB, MOJINEHCHKUM Ta WwieHaM ixHix cimeil: IlocraHoBa
Kabinery MinictpiB Ykpainu Bix 17.07.1992 Ne 393.

5. Ipo Hamionanery nominito: 3akon Ykpainu Big 02.07.2015 Ne 580-VIIL.

6. IIpo 3anobiranns ¢iHaHCOBOI KaTacTpodu Ta CTBOPEHHS MEPEAYMOB
JUIsi €eKOHOMIYHOTO 3pocTaHHs B YKpaini: 3akoH Ykpainu Big 27.03.2014
Ne 1166-VII.

7. IIpo BHeCEeHHS 3MiH [0 AESKUX 3aKOHOJABUMX AKTIB YKpaiHH 10710
I IBUILICHHS TIeHCii: 3akoH Ykpainu Bix 03.10.2017 Ne 2148-VIIIL.

8. Ipo [lepxaBuuii Orompker Ykpainu Ha 2017 pik: 3akoH YKpaiHu BiJ
21.12.2016 Ne 1801-VIIIL.

9. Ipo BHecenHs 3Minu 1o cratti 37 3akoHy Ykpainu «IIpo meHciiine
3a0e3neueHHs1 0oci0, 3BUTBHEHMX 3 BIHCHKOBOI CIIYXKOHW, Ta NESKHX 1HIIHX
oci6»: 3akon Ykpainu Bix 20.06.2014 Ne 1542-VIIL.

Ilymua JI. II., BioBuuenko B. B.

INEHCHOHHOE OBECIIEYEHUE NEPCOHAJIA .
IroCyaJAPCTBEHHOMU YI'OJIOBHO-UCITOJIHUTEJIBHOU
CUCTEMbI 1 YWIEHOB UX CEMEM

B nayunoii cmamve packpeimo nousamus, uobl U MEXaHU3M HA3HAYEHUs] NeHCUl
PaboOmHuKam y20108HO-UCNOTHUMENbHOU CUCeMbl U YieHam ux cemell. IIpoananu-
3UpP0BAHA COBOKYNHOCb HOPMAMUGBHO-NPABOBLIX AKMO8, KOMOpble pe2yaupyiom
80NpPOCLl  NEHCUOHHO20 obecneuenuss pabomuukos I ocyoapcmeennoil yeonosHo-
ucnonHumenvhol cuyocovl Yrpaunvl. Ob60CHOBAHA HEOOXOOUMOCL OemaibHO20
u3yueHusi oNpoca NeHCUOHHO20 Obecnevenusi GblleyKA3aHHOU Kame2opuu auy ¢
yenvio paspabomxu peKoMeHOayutl, MexaHu3zmMos, Memooux u nymeii pepopmuposa-
HUs Oelicmeyiowell NeHCUOHHOU cucmemvl YKpauHoi.
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Knrouesvie cnosa: 8blClyea j1em, NeHCusl 3a 8vlcuy2cy jem, neHcus no UHBANUO-
HOCmU, NeHCU: 6 ciiydae nomepu Kopmuibyd, OenedcHoe obecneueniue.

Shumna L. P., Vdovychenko V. V.

PENSION PROVISION OF THE STAFF OF THE STATE
CRIMINAL AND EXECUTIVE SYSTEM AND OF THEIR
FAMILIES’ MEMBERS

In the article the concept, types and mechanism of appointment of pensions to
employees of the criminal-executive system and their family members are revealed.
The author analyzes a set of normative acts, which regulate the issues of pension
provision for the staff of the State Criminal and Executivet System of Ukraine. The
necessity of a detailed study of the pension provision of mentioned categories is
Justified in order to make recommendations, mechanisms, methods and ways of
reforming the current pension system of Ukraine.

An integral part of the general system of social provision of Ukrainian citizens
is the social security of persons who were in the military service, in the bodies of
internal affairs, the National Police, the State Fire Protection Service, the State
Service for Special Communications and Information Protection of Ukraine, civil
protection bodies and units, the tax police or the State Penitentiary Service of
Ukraine, some other persons and members of their families.

The most widespread and socially significant type of social security for
employees and citizens dismissed from the service and their family members is a
pension — a monthly cash benefit received by a person with a length of service
prescribed by the law or is disabled, as well as members of their families in case of
loss of breadwinner.

Key words: years of service, old-age pension, invalid pension, survivors’
pension, money insurance.
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AKTYAJIBHI IIMTAHHA
AIMIHICTPATUBHOI'O,
OIHAHCOBOI'O
TA THOOPMAIIHHOT O ITPABA

VIIK 342.9

Mamnskyaa A. A.,

JIOKTOp IOPUJUYHUX HayK, JAOLIEHT,

nipocecop kadenpu ranry3eBoro npasa,
LeHTpansHOYKpaiHCHKUH JIepKaBHUNA TIEIArOT19HINA
yHiBepcuteT iM. B. Bunnnuenka, M. KponuBHunpkuii, Y kpaina

OCOBJIMBOCTI BIAIOBIAAJIBHOCTI
HAYKOBO-JOCJIJHUX YCTAHOB

Y ecmammi npogedeno ananiz naykosux noansidié NPpasHuKie Ha NUMAHHs GIONO-
gidanvHocmi. 3anponoHOBano asMopcvke GU3HAYEHHS NOHAMMS 8i0N0BIOATLHOCHII
HAYKOB0-00CHIOHUX YCMAHO8. AKYEHMOBAHO Y8a2y HA 8IOCYMHOCMI EOUHO20 HOPMA-
MUBHO-NPABOBO20 AKMA, AKULL OU BUBHAYAE XapakmepHy im gionogidanvHicms. OKkpe-
CIEHO KO0 NpobiemM YOOCKOHAEHHS 8I0N08I0ATbHOCIE HAYKOBO-00CTIOHUX YCIMAHO8.

Knrwuosi cnosa: Haykoso-oocniona ycmanoga, 8i0n08i0aIbHICMb, YOOCKOHA-
JIeHHs1, npodaema, 8uoU IPUOUUHOT BIONOBIOATILHOCHII.

IMocTranoBka npodjemn. Byap-ska AisUTbHICT TOPOIXKYE TEBHI
Hacniaka. OCTaHHI MOXYTh OyTH SIK TIO3UTHBHHMH, TaK i HETATUBHU-
MHU. A 3HAYUTh, HACTAHHS THX YU IHIIMX HACTIJIKIB MPU3BOIUTH JIO
BIIMOBiaIbHOCTI. 3aJIeKHO Biji XapakTepy HacHiAKiB pi3HUTbCSA U
xapakrtep BiAnoBiganbHoCTi. TOOTO MOBa iijie PO MO3UTHUBHY Ta PET-
POCTIEKTUBHY (HETaTHBHY) BiqmoBinanbHicTh. [lepina mopomkye piz-
HOT'0 POJIy 3a0XOUCHHS, B TOW Yac K JApyra — CTSITHEHHS, OOMEXKCH-
Hs. He € BUHATKOM 1 JisUTBHICTE HAYKOBO-IOCHITHUX YCTAHOB, SIKa
TaKOX MPU3BOAUTH JI0 PI3HUX HACIIJIKIB, & 3HAUUTB, 1 TOPOKYE TEB-
HUW BUJ BiIMOBiKambHOCTI. TOMY OCOOJMBO aKTyaJIbHUM € TTUTAHHS
Mpo BUAM BIANOBiAaIbHOCTI HAYKOBO-AOCHIJHUX YCTaHOB, iCHYIOUI
Mpo0JIeMH IX MPUTATHEHHS J0 BiAMOBIAAIBLHOCTI Ta MOXJIUBI IIISXU
BIIOCKOHAJICHHSI OKPECJICHOTO IHCTUTYTY.

AHaTi3 ocTaHHIX AocTimKeHb i myoJsikamiii. [Tutanus BimnoBi-
JAJIbHOCTI HEOIHOPA30BO BHCBITIIFOBAIOCS B MPABOBIl JiTeparypi. 30-
KpeMa, MeBHI1 aCleKTH BKa3aHoi MpoOiaeMu Oyin MpeaMeToM HayKOBUX
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nocmimpkenb Anekceea C. C., baswiera b. T., banaypku O. M., Bpa-
tycst C. M., BenenikroBa B. C., Tanarana I. O., Hodde O. C., Komsio-
ka A. T., Kynpssuesa B. M., Jlazapesa B. B., Mensauka M. 1., My3u-
gyyka O. M., Ilonomapenko I'. O., Camomenka l. C., Ckakyn O. @.,
Craumca B. B., Ctporosuua M. C., Tamis B. 5., ®@apykmmaa M. X,
Xaspontoka M. 1., Xanginoi P. O., fsuua JI. C. Ta inmmx. Haykopuii
BHECOK Ha3BaHMX (axiBLiB € Oe33amepeunHuM. [IpoTe unMano mUTaHb
3aIMIIWIIOCA He BUpIlIeHMMH. 30KpeMa, TiepeBakHa KUTbKICTh HAyKO-
BUX JIOPOOOK CTOCYETHCSl 3arajbHUX TOJIOXKEHb IOPHIMYHOI BiIMOBi-
JalbHOCTI 400 i1 PI3HOBHUIIB — aJIMiHICTPAaTUBHOI, KPUMIHAIBHOI, JHC-
UUIJTiIHAPHOI, UMBUTBHO-MaTepiaibHOl. OfHAK MUTaHHA TPUTATHEHHS
JI0 BIJIMOBINAIILHOCTI IOPUIMYHUX OCi0, TAKUX SIK HAyKOBO-IOCIIiIHI
YCTaHOBH, JIOCi BUKJIMKAE JKBaBi IUCKYCii i 1e0aTH MK HAYKOBIISIMH.
BincyTHi HanpalfoBaHHsI y YaCTHHI BU3HAYEHHS OCOOTUBOCTEH MPUTSI-
THEHHS /IO BiANIOBIadbHOCTI HAYKOBO-AOCTITHUX YCTAHOB 1 IUIAXIB ii
BJIOCKOHAJICHHS. 3a3HaueHEe Bi/I3ePKajiO€ aKTyalbHICTh Ta CBOEYacC-
HicTh i€l cTaTTi. TOX OKpeclieHi MporalnuHy i 3aKIaaloThcsl HAMU B
OCHOBY M€TH HAyYKOBOTO JOCTIIKeHHS, 1110 BUSBISIETHCS Y BCTAHOB-
JICHHI MTPO0JIeM BJIOCKOHAJICHHS BiJIIOBINaIbHOCTI HAYKOBO-AOCIIIHAX
YCTaHOB.

Bukaan ocHoBHOro marepiany. Ilepi 3a Bce, BapTo BKa3aTH Ha
Te, W0 OyAb-sKa TOBENiHKAa y TpaBoBii cdepi XapaKTepu3yeTbCs
IOPUIIMYHO 3HAYYMIMMHU Haciinkamu. Lle TBep/yKeHHs akTyaibHe H
JUIS JSUTBHOCTI HAYKOBO-JOCIIHMX YCTaHOB. A 3HAYuTh, OCTAHHI
TEXK HECYTh BIJMOBIJAIBHICTh 32 CBOIO JisUIbHICT. Tak, mij| MoBeIiH-
KOO B TIPaBOBiii cdepi B Teopii AepaBH 1 mpaBa NPUHHATO PO3YMITH
COIiaJIbHO ¥ IOPUIMYHO 3HAYYIIY CBiJIOMO BOJIBOBY IMOBEAIHKY OCOOU
(miro un Oe3MisUTBHICTB), 110 MepeadayeHa HOpMaMH MpaBa Ta CIIPH-
yrHs€ 200 MOXKE CIIPUUMHATH MOXKIIMBI (HAJICKHI) FOpUIAMYHI HACTI-
ku. [loBeninka cy0’€KTiB mpaBa B OyAb-SIKOMY BUIAJAKY € IOPHINYHO
3HAYyIIO0, ake 0e3 MoBEIiHKH Yy cdepi Mii mpaBa He BiAOyBarOThCs
MPaBOBITHOCUHY, HE pPeaji3yloThCs MpaBa i cBOOOIM T'POMaASH, OC-
KUTbKM TaKa MOBEIHKA BUCTYIAE K IOPUAUYHUN (aKT, 110 BU3HAYAE
ii xapakTep: mpaBoMipHa MOBEAiHKA BHKIMKAE BUHUKHEHHS peryJis-
TUBHUX IPABOBITHOCUH, HENPaBOMIpHA (MPABOMOPYIICHHS) — OXO-
poHHUX 1 3axucHUX [1, c. 590]. TobTO Hiae MoBa Tpo 3acO0U BILUIUBY
Ha cy0’€KTa MpaBa, MOPOXKEHI MOBEIIHKO0. 3aJIeKHO BiJl XapakTepy
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HACIIAKIB, i 3ac00M MOXYTh OYyTH 3a0XO4YBaJbHOTO (IIO3UTHBHA
BIJINOBIIaJIbHICTE) a00 0OMEXKYyBaJIbHOIO (HEraTUBHA BiJIOBIAIb-
HICTB) Xapaktepy. Y IbOMY HiApPO3IiNi BHCBITJIIEHHIO MiJJIsATa0Th
0COOJIMBOCTI MPUTATHEHHS 10 PETPOCIEKTHBHOI (HEraTUBHOI) BifMmo-
BiZJaIbHOCTI HAYKOBO-/IOCTiIHUX YCTaHOB.

SIK mpaBUIIBHO 3a3HAyYa€ KOJIEKTUB aBTOPIB HABYAJIBHOI'O MOCiO-
HUKa «AJIMIHICTpaTHBHA BiIOBIJAJIbHICTh B YKpaiHi», TPaauIlifiHO
MPaBOBY BiANOBINATBHICTh IOB’SA3YIOTH 13 3aCTOCYBaHHSM 3aXO[iB
JIEPKABHOTO TIPUMYCY, PO3TJISAAIOTH i1 K MependadyeHy CaHKIiSIMU
MPaBOBMX HOPM PEAKIil0 Ha MPaBOMOPYIIEHHS, SIK peaizalito, 3a-
CTOCYBaHHS 1 3JIHCHEHHS CaHKLiHA. 3acTOCYBaHHS 3aXOJiB IOPHIUY-
HOI BiAMOBiI7BHOCTI CIIPUYMHSE ISl TIPABOMOPYIIHUKIB OOTSKIINBI
HACJIIJIKU MAalHOBOT0, MOPAJIBHOI0, OCOOMCTICHOIO YM IHIIOTrO Xapa-
KTepy, SIKYy BiH 3000B’s13aHHiA epeTepmiT Ta GakTHIHO 3a3Hae. Tum
CaMHM TPaBONOPYIIHUK «TPHMAa€ BiANOBiAb» TEpEea JAepiKaBolo 3a
HempaBOMipHY MOBEAIHKY [2, c. 6].

Bynbko 3. M. BU3HaYae OPUIMYHY BiIMOBIIAILHICTE SIK 000B’SI30K
oco0wu, sika BUMHHJIA TIPABOMOPYIIICHHS, 3a3HATU 1M030aBJICHHS 0CO0OMC-
TOT0, OpraHi3amifHoro a00 MaifHOBOTO XapaKTepy 4epe3 3aCTOCyBaHHS
JICP>KaBOIO 3aXOJIiB MPUMYCY, IepeadaueHuX 3aKOHOMABCTBOM. Takum
YMHOM, YUYEHUH BHUIIISE O3HAKH, SIKi BUPI3HSIOTH IOPUINYHY BiANOBI-
JAIBHICTB. 30KpeMa, 11e 000B’sI30K 3a3HATH HECTIPUSATIIMBUX HACIIJIKIB,
nependayeHnx MPaBOBOI0 HOPMOKO; BU3HAHHS SIK TIJCTAaBH BUMHEHHS
MPaBOMOPYILICHHS, MOCTIHHUNA 3B’S30K 3 JIEP’KaBHUM MPUMYCOM, MPO-
necyanbHa opma i peanizanii [3, c. 15].

Bacin K. B. Bka3zye Ha BiICYyTHICTb y CY4acHOMY BiTUHM3HSIHOMY
MPaBO3HABCTBI €IMHOTO TIYMaueHHs TMOHSTTS «IOPUIWYHA BiAMOBi-
JalbHICTEY. YUEHUH IUIAXOM aHaNi3y iCHYIOUMX HAYKOBUX JOPOOOK
y 3a3HaueHid LapuHi 3rpylyBaB HAYKOB1 MiAXOAW O TPaKTyBaHHS
IOPUIINYHOI BiAMIOBianbHOCTI. 30KpeMa, BiH BUAUISIB TakKi rPymnH Ha-
YKOBUX TO3MIIN: PO3yMiHHS IOPUIMYHOI BiAMOBiIANBHOCTI TIOB’SI3Y-
€THCS 3 IPOTHIIPABHOIO OI[IHKOIO MTOBEIIHKH, MPABOMOPYILIEHHSM, 10
TATHE 32 COOOI0 JIep)KaBHUN MPUMYC, TIOKapaHHsI; pO3YMIHHS IOpPHIU-
YHOI BiAMOBIJAILHOCT] Y IIMPOKOMY CEHCI, 3TiIHO 3 SIKUM TakKa Bif-
MOBIJANIBHICT YSBIISIETHCS HE JIMIIE SK HACTIJIOK HEraTHBHOTO SIBH-
Ia, sIK peaxilis JepXKaBW Ha BYMHCHUH JCTIKT, a W SK SBUIIC
MO3UTHBHE, 1110 Mependavae CBiIOME, BIAMOBITAIILHE CTABJICHHS 1H-
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JMBIIB 10 CBOIX BUMHKIB, CIIOCOOY JKHMTTS; PO3YMIHHS IOPHIMYHOI
BIJINIOB1IAJIBHOCTI SIK MPABOBOT'O sIBUINA (HACTIAKY), IO ICHYE i pea-
J3y€ThCA B MEXKaX 0COOIMBHUX, OXOPOHHUX MPAaBOBHUX BiHOCHH, TOO-
TO TPAKTYBaHHS IOPHJIUYHOI BIIMOBINAIBHOCTI SK Creu(igHOrO BU-
Jly IpaBoOBigHOCHH [4, ¢. 11-16].

Jerio mopiOHUX BHCHOBKIB JIMIIA Y CBOEMY AOCTIDKEHHI, IPHC-
BSAYCHOMY CYTHOCTI IOPUAWYHOI BiJMOBIJAIBHOCTI Ta POJIi MPaBOOXO-
POHHHUX OpraHiB y ii 3a6e3neyenHi, i 3enena O. B. Bona niamivae, mio
00M/IBa aCIICKTU FOPUAWYHOI BiIOBITAIBHOCTI JIaJICKTHYHO B3aEMO-
noB’s13aHi. ToMy B pa3i po3yMiHHSI KaTeropii IOpUANYHOI BiAIIOBI b
HOCTI BYEHA MPOMOHYE BUXOIUTH 3 TOTO, IO MO3UTHBHUM 1 HETaTUB-
HUI acleKT BiJOBIIaIBHOCTI € YACTHHAMHU I[UTICHOTO SIBUIIIA; FOPH]IHU-
YHI BiIMOBIAATBHOCTI Pa30M 3 OXOPOHHUM XapaKTEepOM MPUTaMaHHHH 1
perynaTUBHUI (OCTaHHIA BUpPAXXae€ThCsl B MPABOMIPHIH MOBEIHIII);
IOpUUYHA BiANOBINAIbHICTh HaOyBa€ OXOPOHHOI pOJi BHUHSITKOBO Yy
BUTAJIKy TIOpYIIEHHsI IPaBOBUX MpHIHCiB [5, c. 40, 52-53].

[HmMMu cnoBamu, BUEHI MparHyTh 10 cuM0i03y. Take mparHeHHs
€ 3pO3yMUIMM, OJHAK HE BHIIPABJAHWM. 3BHYAHO, HE MPaBUILHO
IOPUNYHY BIAMOBINAIBHICTh 3BOJUTH BHHSTKOBO J0 O0OB’S3KYy 3a-
3HATH MEeBHUX oOMexeHb. KOpuauvHa BiAMOBIIANBHICTE, Oe33amepe-
YHO, B IEpIIY Yepry, € HiYUM iHIIUM, K 000B’I3KOM JOTPHUMYBATHCh
HOpM 3aKoHiB. | TiBKK B pa3i iX mopymeHHs el 000B 130K JOMOB-
HIOETHCSI HEOOXITHICTIO 3a3HATH Ha CO01 BIUIMBY PEaKIii epKaBy Ha
BUMHEHE MpaBonopymenHs. OHaK MpaBoBi 3acO0M HE 31aTHI BILUIH-
BaTH Ha BHYTPIIIHE HAIOBHEHHS 0COOM M KOHTPOIIOBATH 1l BHYTpIlI-
Hi crioHyKaHHs. BoHUW 37aTHI 3/iHCHIOBATH PEryaOBaHHS 30BHIIIHIX
BUSIBIB TAKOTO CTHMYJIOBAHHS. Y CHIIy IIBOTO 3 MPABOBOI'O ACHEKTY
palioHabHillIe IOPUINYHY BiAMOBIIANBHICT PO3TIISAATH Y By3bKOMY
PO3YMiHHI — SIK HEraTHBHY (PETPOCIEKTHBHY) BiAIOBiAanbHICTh. Ca-
Me med MiAXil BUKOPUCTOBYETHCS BUYCHUMH B TOAAJIBIIOMY JIOCIHi-
JUKEHHI MpoOJIeM  yJOCKOHAJICHHS BIAMOBIAAILHOCTI HAYKOBO-
JOCITITHAX YCTaHOB.

3 ypaxyBaHHSM YChOT'0 BHUIIE3a3HAYCHOTO ijl BiJIIOB1IaIbHICTIO
HayKOBO-JIOCJIIIHMX YCTaHOB MPOMOHYEMO PO3YMITH 3aCO0M JepiKaB-
HOT'O BIIMBY MTPUMYCOBOT'O XapaKkTepy Ha MPOTUIIPaBHI BUSBU JisUTb-
HOCTi HayKOBO-ZOCHIHUX YCTAHOB 3 METOI0 HEAOMYIICHHS IMOpy-
IICHHS OCTaHHIMH TPHHOUIY 3aKOHHOCTI, a B pasi Takoro
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MOPYIIEHHS. — JUIS IPUMUHEHHS! TPOTUIPaBHUX JisHb, MTOHOBIICHHS
MOPYIIEHUX NPaB 1 3aKOHHUX 1HTEpEeCiB IPOMaJsIHUHA Ta JIIOJHU.

B ropuanyHiii nitepaTypi SIK KJIaCHYHI BUAW IOPHIUYHOI BiIMOBI-
JabHOCTI, 32 3aKOHOJABCTBOM Y KpaiHu, IPUHHSATO BUPI3HSTH:

- aIMIHICTpaTUBHY BiJIlIOBiAJIbHICTh;

- BIIMIOBITAJIBHICTD TUCIUILIIHAPHY;

- KpUMIHAJIBHY BiJIIOBiIabHICTD;

- IIMBUIBHY BiJIIIOBIJIAIBHICTS;

- KOHCTUTYILIHY BiINOBiAaIbHICTB;

- BIANOBIAAJIbHICTH MIXKHAPOJHO-TIPABOBY;

- (hiHaHCOBY BiNOBIANBHICTS [6, C. 431; 1, ¢. 608—613].

HaykoBo-/10CiiiHi yCTaHOBH € FOPUIAMYHUMHU 0cO0aMu pi3HOT Op-
rafizaliiiHo-npaBoBoi (popMu Ta GOPMH BIACHOCTI, CHIILHOIO O3HA-
KOIO SIKHX € CHpsAMYBaHHS iX AIAJIBHOCTI — MPOBEACHHS HAYKOBO-
JOCIIAHUX pOOIT AN ofep KaHHS HAyKOBOTO pe3ynbTaTy. OmHak i
YCTaHOBH, IO € Cy0’€KTaMH MpaBa, MOXYTh y CBOIH AISIIBHOCTI MO-
pYLIyBaTH ycTajeHi HOpMH (YHKI[IOHYBaHHS THX YH 1HIIMX CYCHIb-
HUX iHCTHTYLIH. [IpudoMy, KO i TOPYIIEHHS MOCSTal0Th Ha BCTa-
HOBJICHI HOpPMaMH TpaBa TOPSIOKH, TO BOHH TATHYTH 3a COOOIO
HaCTaHHS aJeKBaTHOI BiAMOBigaibHOCTI. Hacammepen BapTo BH3Ha-
YHTH, SIKi TOPYLIEHHS! MOXKYTb OyTH BHUSBJICHUMH B JIiSUIBHOCTI Hay-
KOBO-JIOCJTIIHUX YCTaHOB, a 3HAYUTh, JI0 IKUX BUJIIB BIAMOBITAILHOC-
Ti BOHU MOXYTh OyTH TPUTATHYTUMH.

Tax, 3akoH Ykpainu «[Ipo HaykoBy 1 HAyKOBO-TEXHIYHY IisUTb-
HiCTBb» Tependadae 00OB’S30K OpraHiB JepXKaBHOI BiIaaud YKpaiHu
3a0e3nevuyBaTH 3aXUCT MpaBa IHTENEeKTyalbHOI BIACHOCTI. 30KpeMa, B
4. 2 cT. 42 BKa3yeThCs, IO Y pa3i MOPYIICHHs IIpaBa iHTENeKTyalbHOT
BJIACHOCTI HOT'0 3aXUCT 3IIMCHIOETBCS B TOPAJNKY, BCTaHOBJICHOMY
aJIMIHICTPaTUBHUM, UUBUILHUM 1 KPUMIHAJbHAM 3aKOHOIABCTBOM
[7]. ToOTo TinbkH B Wil HOPMI MepeadaYaeThCsl MOKIMBICTh BiAMOBI-
JAJIBHOCTI HAyKOBO-JIOCIIJJHUX YCTAHOB. BiAMOBIIHO 3aKOHOIABEIh
BH3HAUYMB, 10 HAYKOBO-JOCIIHI YCTAHOBH B XOJi CBOEI JNisJIbHOCTI
MOXYTh MOPYIIUTH IpaBa iHTeNeKTyalbHOI BiacHocTi. Taki mpaBo-
MOPYIICHHS 3aJIeKHO BiJl: a) XapaKTepy iCHYIOUMX BiTHOCHH MiX Ha-
YKOBO-ZIOCITIZIHOIO YCTAHOBOIO Ta Cy0’€KTOM IHTEIEKTyalbHOI BIac-
HOCTI; 0) XapakTepy iX HACHiJKIB MOXYTh OYTH aJIMIHICTPAaTUBHUMH,
KPUMIHAJIBHUMU 1 IIUBUIbHUMH. A 3HAYMTh, TaKi BHJM BiJIOBiIaIb-
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HOCTi B KOHKPETHOMY BHIaJKy MOXYTh OyTH MpUTaMaHHI HayKOBO-
JOCIIIHAM ycTaHOBaM. 30KpeMa, HayKOBO-IOCHigHI ycTaHOBH (iX
MOCaJI0B1 0COOM) MOXKYTh MPUTATATHCS J0 BIAMOBIAAILHOCTI 3a BUH-
HEHHS JIisSHb, epe0ayeHUX:

- cT. 51-2 (mopyueHHs npaB Ha 00’€KT NpaBa iHTENEKTyaIbHOI Bila-
crocti) Konekcy Ykpainu mpo aaMiHicTpaTHBHI TPpaBONOpyLIeHHS [§];

-cT. 176 (mopylleHHsT aBTOPCHKOTO MpaBa i CyMDKHHX MpaB) i
177 (mopyuieHHs MpaB HA BUHAXIiJl, KOPUCHY MOJICNb, POMHUCIIOBUHN
3pa3ok, Tororpadiro IHTErpaIbHOI MIKPOCXEMU, COPT POCIIHH, Pallio-
Hai3aTOpPChbKy mpono3uiito) Kpuminansaoro koaekcy Ykpainu [9];

- monokeHHs MU KHUTH yeTBepToi (ITpaBo iHTENEKTYyalbHOI BlIac-
Hocrti) [luBineHOrO KOMIEKCY YKpainu [10].

OKpeMOoro HOpMaTUBHO-ITPABOBOr'O aKTa, KMl OM BU3HAYAB iMO-
BipHI NIPaBOMOPYLIEHHS! HAYKOBO-IOCHIJHIX YCTaHOB Ta XapaKTepHY
iM BIIOBIJANBHICTh, HEMAaE. 3BUYAWHO TaKa CUTYallisl YCKJIAJIHIOE
MeXaHi3M NPHUTATHEHHS HAayKOBO-IOCTITHOI yCTaHOBM /O BiIIOBi-
nanpHOCTi. ToMy cHo4aTKy BBajKaeMO JOLUTBHHM TpPOAHANI3yBaTH
YHHHY HOPMaTHBHO-TIPaBOBYy 0a3y, sKa BHU3HAYa€E MOXJIHBI TOpY-
nIeHHs 3 00Ky HayKOBO-JJOCJIIJTHUX YCTaHOB 1 BiATIOBIAHI IM CaHKIIIi.

Tax, 3rigno 3 [NonmoxxeHHsM mpo [lep>kaBHUIN peecTp HAYKOBUX
YCTaHOB, SIKUM HaJa€ThCcAd MIATPUMKA Jep>KaBH, HAYKOBO-AOCIiAHI
YCTaHOBH, SIKi MIATPUMYIOTBCS 3 OOKY ACp)KaBU Ta AiSUTBHICTH SIKHX
Ma€ BXJIMBE 3HAUCHHS JJIsl PO3BUTKY HAYKH, EKOHOMIKH 1 BUPOOHU-
[TBa, BKIIOYAIOTHCS 10 Jlep’KaBHOTO peEcTpy HayKOBHUX YCTaHOB,
SIKUM HAJa€ThCs MIATPUMKA JiepkaBu. HaykoBO-IOCIIHI yCTaHOBH,
BKJTIOUEHI [0 HAa3BAHOTO PEECTPY, MOBHHHI JAOTPHUMYBATHCS MEBHUX
BHUMOT, 3aKpimieHnx 3akoHoM «[Ipo HaykoBy i HayKOBO-TEXHIYHY
nisutbHICTRY Ta [lonoxeHHs M mpo JlepkaBHUI peecTp HAYKOBUX yC-
TAHOB, SIKUM HaJA€ThCs MITPUMKA AepKaBu. Y pa3i MOpYIIEHHS UX
BHMOT' JI0 BKa3aHUX HAayKOBO-AOCHIJHHX YCTAaHOB MOXYThb 3aCTOCO-
BYBATHCS CaHKLIi y BUTJIAAI IX BUKIIOUEHHS 3 Jlep>KaBHOTO peecTpy
HAyKOBHX YCTaHOB, SIKUM HAQJA€ThCs MinTpuMmka aepxasu [7; 11]. I3
3a3HaYEHOT'0 MOXKHA MOMITHTH, IO 3aKOHOAABElb HE HABOJUTH BH-
YEpITHOTO MEPENTiKy BUMOT, MOPYLIEHHS SKUX MPU3BOJUTD IO BUKIIIO-
YeHHSI HayKOBO-JIOCTITHOI yCTaHOBHU 3 JlepKaBHOTO peecTpy HayKo-
BUX YCTaHOB, SKHM HaJa€ThCs MiATpUMKa jAepxkaBu. JJo Toro x He
BH3HAYAETHCS BUJI BiIMOBiNabHOCTI. TOMYy, B mepiy 4epry, crpooy-
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€MO HaBECTH IMepelliK MpPaBOMOPYIIEHb, SKi MOPOKYIOTh 3aCTOCY-
BaHHS Ha3BaHOI CAHKII, a IIOTIM BH3HAYMMOCS 3 BUIOM BIIIIOBI-
JaabHOCTI.

Tox HayKOBO-JOCHTITHI yCTAaHOBH, BKJIIOUEHi /10 JlepkaBHOro pe-
€CTPY HAYKOBHX yCTAHOB, SKHM HaJa€ThcsA MiATPHMKA JEpXKaBH, HE
MOXYTb:

- 3MiHIOBaTH BUJ] HAYKOBOI i HAYKOBO-TEXHIUHOI JisTTbHOCTI;

- 3000B’s13aHi He MeHII K 50 BiJICOTKIB JJOXOAY BiJ CBOET OCHOB-
HOI JiSUTHOCTI CHPSMOBYBAaTH Ha MPOBEACHHS iHINIaTUBHUX HAYKO-
BO-JIOCTIIHUX POOIT Ta PO3BUTOK JOCIIIHUIILKOI MaTepialibHO-
TeXHIYHOI 0a3u (KpiM BUIIMX HABYAJIbHUX 3aKJIalliB);

- 3a0e3meyyBaTi HEe MeHII K 70 BiICOTKIB OCHOBHOi HayKOBOI
a00 HAyKOBO-TEXHIYHOI IISUIBHOCTI B 3arajibHOMY pPidHOMY 0OCS3i
BUKOHAaHUX POOIT (KpiM BUIIMX HaB4aidbHUX 3aknaaiB III-IV piBus
aKpeauTarlii).

BignoBigHo, y pa3i MopyIIeHHs] BCTAHOBJICHUX BUMOT JI0 HAyKO-
BO-ZIOCITIZIHOT YCTAHOBH MOXKE 3aCTOCOBYBATHCS CAHKIIiS Y BUTIIAMI ii
BUKJTIOUEHHS 3 Jlep:KaBHOTO peecTpy HayKOBUX YCTAHOB, SIKUM HaJa-
€TbCS MATPUMKA JepKaBU. BBaskaeTbes, 1110 HA3BaHa CaHKIIIS Hepe-
OauaeThcst PIHAHCOBOIO BianoBinanbHiCTIO. OCTaHHS, SK JIUIIE OJUH
3 BUSBIB BiAMOBINANBHOCTI 3a MOpYyLIEHHs! (DiHAHCOBOT'O 3aKOHOAAB-
CTBa, Ma€ CKJIQJHHUN XapaKTep, OCKUIbKH MOBUHHA BKIIOYATH BiJIIO-
BiZJaNIbHICTB Y BCiX cepax (piHAHCOBOI MisSUIBHOCTI NepkaBu (y cde-
pax omnoAaTKyBaHHS, OIOKETY, TPOLIOBOrO 00iry, 00iry BalOTHUX
LIHHOCTEH TOIO0). Y 3B’A3KY 3 IIUM (hiHAHCOBY BiJIIIOBIAAIBLHICTD CIIiJT
PO3IJISIATH K CKJIQJHUN THCTHTYT, IO BKIIOYAE BIIHOCHO BiJIOKpe-
MIIEHI OJIOKH 3aJieXXHO BiJ IHCTHUTYHIHHOI Halle)XHOCTI (piHAaHCOBO-
MPaBOBUX HOPM, L0 NOPYIIYIOTHCS Y pa3i BUNHEHHS TTPOTUITPABHOTO
nistHHA y cepi pinaHCOBOT MismbHOCTI AepkaBu. [Ipu oMy BaxkIu-
BOIO OCOOJMBICTIO BiANOBIZaBHOCTI 3a MOpYHIEHHS (DiHAHCOBOTO
3aKOHO/IAaBCTBA € Te, IO OCTaHHs € (HOPMOIO pearnizamii Aep>KaBHO-
BJIAIHOTO MPHUMYCY, II0 BUHUKA€E B Pa3l BUMHEHHS MOPYIICHHS MPH-
nuciB (piHaHCOBO-IPAaBOBUX HOPM 1 TOJISATa€ B 3aCTOCYBaHHI CIeli-
QIBHO YIOBHOBA)XEHUMH JICPKaBHHUMH OpTaHaMH JI0 MPaBONOPYIL-
HUKa TMepen0aueHnX 3aKOHOM CaHKIid. BiAmoBiganbHICTh 32
nopyiieHHs (PiHAHCOBOTI'O 3aKOHOJ/ABCTBA € CKJIAIHUM MIKIajay3eBUM
npaBoBUM iHCTUTYTOM. lle 03Hauae, 110 BiAMOBIIAIBHICTH 3a MOPY-
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mIeHHs1 (piHAHCOBOTO 3aKOHOJABCTBA BKIIOYAE SIK (DiHAHCOBY, TakK i
HII BUJM BiAMOBiNAIBLHOCTI (aAMIHICTPAaTUBHY, KPUMIHAJIBHY, JHC-
OUIUTIHAPHY TOIIO) y pasi mopyuieHHs (iHaHCOBO-IPaBOBUX HOPM
[12, c. 91].

HayxkoBo-nociiiHa ycTaHOBa, 110 € HOPUUYHOI0 0CO000, TIOPY-
LIYIOUM CBOE 3000B’sI3aHHS CIPSIMOBYBaTH He MeHIN SIK 50 BiICOTKIB
JIOXO/Y BiJl CBOET OCHOBHOI JisUTLHOCTI Ha MPOBEJICHHS 1HILIATHBHUX
HAYKOBO-AOCIIIHAX POOIT Ta PO3BHTOK JOCHIJHUIILKOI MaTepiaabHO-
TEXHIYHOI 0a3u, BYMHSE MMPABONOPYIICHHS y cepi MPaBUIbHOTO PO3-
MoJiTy OFOJDKETHUX KOIITIB Ta TPOHIOBOTO o0iry. SIK HACHmioK, Taky
YCTaHOBY BUKIIOYAIOTh 3 JlepKaBHOTO peecTpy HAYKOBUX YCTaHOB,
SKAM HAJA€ThCS MiATPUMKA JEpXKaBH, Yepe3 IO OCTaHHs M030aBiisi-
€TbCS TIPaBa KOPUCTYBATHCS TMOJATKOBUMH IUTbIaMU BiAMOBIIHO 10
3aKOHOIAaBCTBa YKpaiHu. J[o TOro ’ HayKoBO-AOCTi/IHa yCTaHOBa TO-
BUHHA OyJie IOHECTH MaTepialbHi 3aTpaTy y BHIIISI BiIIIKOXYBaHHS
Jiep>KaBi BUUJICHUX KOIITIB Ha IPOBEICHHS HAYKOBO-IOCTIHUX POOIT.
[Tpu upoMy, SIKIIO TaKi MOPYLIEHHs! CYHPOBODKYBAJINCS MPUBIACHEH-
HSIM, PO3TPATOIO MaiiHa a0 3aBOJIOJIHHAM HUM LIISXOM 3JI0BKHBaHHS
Cy)kOOBUM CTaHOBHIIEM 3 OOKy CHyXOOBMX 4YM MaTepiajbHO-
BIJIMOBiTaNIbHUX 0Ci0, TO OCTaHHI OyIyTh MPUTSTHYTI i 10 KPUMiHAIb-
HOI BiIMOBiZaJbHOCTI 32 BUYMHEHHSI KPUMiHAJIBHOIO MPABOMOPYIICHHS
y BHTIISIL 3M0YMHY, nepenbdaueHoro cr. 191 KpumiHaIsHOro Komekcy
VYxpainu. SIKuio B AiSHHX MOCaJ0BUX 0Ci0 HAYKOBO-IOCIiAHUX yCTa-
HOB BOAYarOThCA CKJIaJH IHIIMX KPUMIHAIBHUX TPaBOMOPYIIEHB, TO
BOHH OyIyTh HPHUTSITATUCS JIO KPUMIHAILHOI BiIIOBIAILHOCTI 3a BiJI-
MOBITHUMH CTAaTTSIMU KpHMiHAIEHOTO KOJICKCY Y KpaiHu.

Kpim 3a3HadeHoro, mocajoBi 0coOM HAyKOBO-OCIIHOI YCTaHO-
BH MOTJIM JIONYCTHTH CKOEHHS (JIHAHCOBOTO MPAaBONOPYILIEHHS B CH-
JIy CBO€T1 HEKOMITETEHTHOCTI 200 HE0AIOr0 CTaBJICHHS JI0 BAKOHAHHS
CIIy’)k00BHX Ta/uu mpodeciiHux 000B’s3KIB. Y pa3i BCTAHOBJICHHS
TaKUX BUSBIB J0 3a3HaYEHUX OCi0 MOXKYTh OYTH 3aCTOCOBAHi CaHKIIil
JMCUUIUTIHAPHOTO XapakTepy y BHIVIAAl 3BUIbHEHHS 3 poOOTH, Ha-
KJIaJIeHHS CTSCHEHHS 1 T. 1H.

[{uBinbHA BiAMOBIAAIBHICTH HAYKOBO-AOCIIIHUX YCTaHOB 3a I0-
pyuieHHs y chepi HayKoBOi Ta HayKOBO-TEXHIUHOI €KCHEepPTHU3H Ha-
cTae B pasi HEAOTPUMAHHS HUMH JOTOBIpHUX 3000B’A3aHb Y YaCTHHI
BHKOHAHHS HAYKOBO-JIOCIIITHUX a00 JOCTiTHO-KOHCTPYKTOPChKHX Ta
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TEXHOJIOTTYHUX POOIT, a TaKOX MOPYIIECHHS JOTOBOPY MpPO HaJaHHS
MOCIYT, TependadyeHnx rinaBoro 62 (BUKOHAHHS HAYKOBO-IIOCITITHUX
a00 JOCHIIHO-KOHCTPYKTOPCHKUX Ta TEXHOJIOTIYHUX po0iT) Ta
ct. 906 (BiAMOBiANBHICTh BHKOHABIS 3a MOPYLIEHHS JOTOBOPY MPO
HagaHHs nocayr) LusinsHoro kogekcy Ykpainu [10]. Skmo x y aisx
MPaliBHUKIB HAYKOBO-AOCIIAHOI YCTAHOBH, MOB’SI3aHUX 3 MPOBEICH-
HSIM HAYKOBOI 1 HAYKOBO-TEXHIYHOI eKCIepTH3H, BOAYAIOTHCS MOPY-
HICHHS TPYAOBOI AMCUUILIIHK, TO IO HUX MOXYTh 3aCTOCOBYBaTHCS
CaHKIIii, mependaveHi MTUCIUILUTIHAPHOK BiIOBIIANBHICTIO 3TiHO 3
BuMoramu rinaBu X (TpyzoBa aucuurmiiina) Kopaekcy 3akoHIB mpo
npaigto Ykpainu [13].

OTke, HAyYKOBO-JOCIiIHI YCTAHOBM HECYTh BiJMOBIJAIBHICT 3a
MPOTUTIPAaBHI MPOSIBU CBOET AiSUILHOCTI. Bua e BigmoBimambHOCTI Ta
Mipa TOKapaHHs BU3HAYAIOTHCS XapaKTepPOM HPOTHIPABHOIO JIisTHHSI.
BignosigHo HaykoBO-I0CTiIHI ycTaHOBH (X 1MOCaI0Bi 0cOOM) 3a Tpa-
BOIMOPYUIEHHS MOXKYTh MPUTATATUCS A0 JUCHUILTIHAPHOI, aJMiHiCTpa-
THUBHOI, (piHAHCOBOI, IMBUIBHOI (MaTepiajbHOI) Ta KPUMiHAJIBHOI Bil-
noBiganpHOCTI. [IpoTe mponenypa NpUTATHEHHS! BKa3aHUX YCTaHOB i
0ci0 /10 BiAMOBIJaIbHOCTI YCKIIaTHIOETHCS TEBHUMH (DaKTOPaMU.

30Kkpema, 1ie BiICYTHICTh YiTKOI perfiaMeHTallii TOpSaKy IpUTIT-
HEHHS 10 BiMOBIJAJILHOCTI HAYKOBO-IOCTIIHUX YCTAaHOB Ha 3aKOHO-
JaBuoOMy piBHi. binblie Toro, BiACyTHil 3aKOH, SIKMi 4iTKO O BH3Ha-
YaB BUJM BIJIOBIJAJIBHOCTI HAayKOBO-AOCIIHUX YCTaHOB. Tomy
BBaXXA€THCSI HEOOXITHUM 3allOBHUTH BKa3aHy MPOTajidHy B 3aKOHO-
JaBYiii  perjiaMeHTaIlil TMHUTAaHHS BIJMOBIATBHOCTI  HAYKOBO-
JOCIIIHAX YCTaHOB YKpaiHu. SIK BapiaHT, e MOXKE OyTH MPUAHATTS
3akony «IIpo HayKOBO-IOCHIIHI YCTAHOBHY», B SIKOMY OKPEMHH PO3-
I OyB OM TPUCBSYCHMI TUTAHHIM iX BIIOBIJAJIBHOCTI (BHAAM,
CaHKIAM, IMPOLeAypaM MPHUTATHEHHS, Cy0 €KTaM, YIOBHOBa)XCHUM
MPUTSTYBATH JI0 BIAMOBIAAIEHOCTI TOIIO).

He MeHm npoGiieMHUM € THTaHHS PO Te, KOT'O CIiJl MPUTATYBa-
TH JI0O TOTO YH IHIIOTO BHUJY BIAMOBIJAIBHOCTI — HAYKOBO-JOCHIIHY
YCTaHOBY SIK IOpUANYHY 0co0y uM (i3muHMX 0cib (mocamoBux ocid
[UX YCTaHOB). 3pO3yMiJio, IO BUPIIEHHS LLOT'O MUTAHHS TaKOX TO0-
BHHHE OyTH UiTKO ¥ BHUYEPIIHO MPOMHCAHE Ha 3aKOHOAABUOMY PiBHI,
o0 He MOPOKYBATH JAyalli3My ¥ HEY3rOJPKEHOCT1 B IIPaB03acToCo-
BUill TIPaKTHIII.
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CripHuM € 1 IMTaHHS TPO BUAUICHHS TAKOrO Pi3HOBUIY BiIMOBi-
JanbHOCTI, SIK QiHaHcoBoi. [lepeBaskHa OLTBIIICTH MPABOBUX aKTiB, IO
pEryJIoe AiSUTHbHICTh HayKOBO-JOCHIIHUX YCTaHOB, MpPSMO BKa3zye Ha
MOXJIUBICTh TIPUTSATHEHHS 32 MPABOMOPYIICHHS 70 aJMiHICTPaTHBHOI,
LUBUTBHOT (MaTepiaibHOi), AMCIUIUIIHAPHOT Ta KPUMIHAJIBHOI Bi/IOBI-
JaTbHOCTI 3TiIHO 3 BUMOr'aMH 3aKoHY. [Ipn4oMy B HUX BiJCYTHI 3rajKu
MpO TMPHUTITHEHHS 10 (iHAHCOBOI BiAMOBIAAIBHOCTI, 10, 3BUYAIHO, €
BaromuM ymyiieHHsM. OcTaHHe, Oe33arepedHo, noTpedye BUPIMICHHS.

VY cuily HOBU3HHU IHCTHTYTY 3aCTOCYBAHHS 10 IOPHIUYHUX 0OCi0
3aX0liB KpUMIHAJIBHO-IIPABOBOI0 XapaKkTepy He 3p03yMIIUM 3ajIHiia-
€TBCSl TIOPSIOK OE3MOCcCepeIHbOr0 3aCTOCYBaHHA BKa3aHHUX 3aXOJliB,
30KpeMa, MO0 HayKOBO-AOCHIJHHX YCTaHOB. TOMY MpPOMOHYETHCS
3aKpINUTH BHUPIIICHHS BKa3aHUX MMHTaHb 3a JOMOMOTOK MPHUHATTS
3rajlyBaHoro Buie 3akony «[Ipo HayKOBO-OCTITHI YCTaHOBH».

BucHoBku. TakyuMm YMHOM, TIMTAHHS BiAMOBIAAILHOCTI HAYKOBO-
JOCITIIHAX YCTAHOB € JOCHTH CKJIAJHUM 1 B TOH K€ yac Majio po3poo-
neHuM. Y 3B’S3KY 3 UM iCHY€ TIOTpeba B 3alI0OBHEHHI ICHYIOUHMX MPO-
rajquH y Uil mapuHi A 3a0e3redeHHs] BUKOHAHHS OCHOBHUX (DYHK-
i OPUIUYHOI BIIMOBINAIBHOCTI — 3aXWCTy W OXOpPOHH IIpaB,
cBOOO/ 1 3aKOHHUX iHTepeciB TpoMafsH i moged. OCHOBHOWO MpoO-
0JIEMOIO B YaCTHHI PEeryJitOBaHHS MHUTAHHS BIAMOBIAAIBLHOCTI HAYKO-
BO-ZIOCIIIZIHUX YCTaHOB € HHM3bKa 1X HOPMAaTHBHO-TIPaBOBa po3pobiie-
HicTh. TOMY OCHOBHMM HANpPSIMKOM 1 CIHOCOOOM YyJIOCKOHAJICHHS
HA3BaHOTO IHCTUTYTY € NpUHHATTA 3akoHy Ykpainu «[Ipo HaykoBo-
JOCHIJTHI YCTAHOBW», B SIKOMY O UiTKO BHU3HAYAJIUCS TIOHSTTS, BUIH,
Cy0’€KTH BiIOBIAaIBHOCTI, CAHKIIIi Ta OPSIOK iX 3aCTOCYBaHHSI.
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Mamnskyaa A. A.

OCOBEHHOCTHU OTBETCTBEHHOCTH
HAYYHO-UCCJEJTOBATEJILCKUX YUYPEXJIEHUI

B cmamve nposeden ananusz 63211008 yueHbIX NO 6ONPOCY OMEEMCMEEHHOCU.
Ilpeonoaceno asmopckoe onpedenenue NOHAMUS OMBEMCMBEHHOCIMU  HAYYHO-
UCCIe008amMenbCKux yupexncoenull. AKYeHmupogano HUMAanue Ha OMcymcmeuu eou-
HO20 HOPMAMUBHO-NPABOBO2O AKMA, KOMOPbIUL Obl ONPeoeisn Xapakmepuylo Ons
makux yupesicoenuii omeemcmeenHocmyv. Quepuen Kpye npoonem co8epuieHCmeosa-
HUSL OMBEMCMBEHHOCIU HAYYHO-UCCTE008AMENbCKUX YUPEHCOeHU.

Knioueevie cnosa: nayuno-ucciedo8amenvckoe yupedjicoeHue, OmeencmeeH-
HOCMb, COBepuIeHCMBOBAHUe, NPODIEMA, 8UObL IOPUOUYECKOL OMBEMCINEEHHOCU.
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Manzhula A. A.

FEATURES OF RESEARCH INSTITUTIONS
RESPONSIBILITY

The article analyzes the views of scientists on the issue of liability. The author’s
definition of the responsibility of research institutions.The attention absence of a
single legal act, which would define the characteristic of such institutions
responsible. It outlined the range of issues of improving accountability of research
institutions.

1t is proposed to understand under the responsibility of research institutions the
means of state influence coercion on illegal actions of research institutions to prevent
abuse last principle of legality, and if such a violation - to end illegal acts, restore
violated rights and citizens’ legitimate interests and rights.

In legal literature as the classic types of legal liability under the laws of Ukraine
adopted a differentiated: Administrative responsibility; Disciplinary responsibility,
Criminal liability; Civil liability; Constitutional responsibility, International legal
responsibility,; Financial responsibility.

Research institutions are legal entities with different legal form and ownership.
The common feature of driving their activity - scientific research for the sake of
scientific results. However, these institutions as entities may in its activities violate
the established rules of functioning of various public institutions. And if these
violations infringe on the established order by the law, they entail occurrence
adequate liability. First of all it is necessary to determine which violations can be
detected in the activities of research institutions, and thus to the kinds of
responsibilities they can be drawn.

Key words: research institution, the responsibility of improving the problem,
types of legal liability, citizens’ legitimate interests and rights, law.
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VIIK 342.721
Ouaiiinuk B. C.,
KaHIU/IAT FOPUANYHHUX HAYK,
CTapIIMid BUKIIaAad Kadenpu Teopii Ta ictopii
JIep)KaBH 1 papa, KOHCTUTYIIHHOTO MpaBa,
Axazemist [lep>kaBHOI NeHiTeHIIIapHOT cyx0u, M. UepHiri, YkpaiHa;
AnToHenko M. 1.,
KaHIU/IAT iCTOPHYHUX HayK, OIEHT,
JIOLIEHT Kadepy IpaBO3HABCTRA,
CXiTHOyKpaTHChKHI HAalliOHAJIBHUN YHIBEPCUTET
imMeHi Boomgumupa Jlans, M. CeBepoioHenbK, YKpaina
MPOBJIEMH ®IHAHCYBAHHS MOJITUYHUX MMAPTII
B YKPAIHI TA IIJISIXU IX BUPIIIEHHS

Y emammi 0ocniooceno cneyugixy ma ocnosHi Odicepena inancyeanHs nomui-
MUYHUX napmitl y oeMoKkpamuyHux kpainax. Poszensmymo ocobnusocmi inancosoi
OisAnbHOCME NONIMUYHUX napmil 6 YKpaini, 6 momy uucii y eubopyomy npoyeci. Bu-
3HAYeHO NpoobiemMu IHAHCYBAHHA NOTTMUYHUX Napmill 6 YKpaini ma pekomMeHO08aAHO
wsxu ix eupiuients. 3anponoHosaHo GUCHOBKU I PEKOMEHOAYIL.

Knruosi cnosa: nonimuuna napmis, eubopuuil npoyec, 8ub0pUa KAMNAHIS, 6U-
bopuutl pono, pinancysanns, Oepiicaere (QIHAHCYEAHHS, NpuUeamMHe (DIHAHCYBAHHS,
¢hinancosulli KOHMpONb, CAHKYISA, 3AKOH.

IHocTanoBka mpo0JjeMn Ta ii 3B’30K 3 Ba)KJIMBHMH NMPAKTH-
YHUMH 3aBJaHHSIMH. B yMOBax mapaJieibHOro MpoTiKaHHsI MPOLECIB
TEXHOJIOori3aMii MOJITHKH Ta IeMOoKpaTu3ailii (0azucom sKoi € popmy-
BaHHS BJaJW ILUIIXOM BHOOPIB) CIOCTEpPIraeMo 3HauyHE 3POCTAHHS
(iHaHCOBHX BUTpAT, HEOOXiTHMX Ha (DYHKIIOHYBaHHS MONITHYHHX
napTiii B3araji, Ta Ha TPOBEACHHS BUOOPUMX KaMIaHii 30kpema. Ca-
M€ TOMY aKTyaji3yeTbcsi mpoliieMa periiaMeHTamii (iHaHCYyBaHHS
MOJMITHYHUX TapTii y BHOOPYOMY TpOIeci, OCHOBHE MPH3HAUCHHS
SKOT Ma€ TIOJIATaT! y CIPHUSHHI MaKCHMANbHOI ()iHAHCOBOT He3aIex-
HOCTI MapTii BiJi CHOHCOPIB.

[MuTanns, noB’s3aHi 3 (QiHAHCYBAHHSM MiSUTBHOCTI MOJMITUYHHX
napTii, TOCUTh TOCTPi, TOMY BiJ] iX BUPILICHHS 3aJISKUTH MOJATBIIHHA
PO3BHTOK 1 3MIITHEHHS IEMOKpATii y Cy4acHii JepkaBi.

AHaji3 ocraHHix mocaimkeHb Ta myosikaniii. JlocmipkeHHIO
npobieM QiHaHCYBaHHS MOJITHYHUX MapTid YKpaiHU MOCTIHHO MpH-
JUISIETBCSL yBara B MOHOTrpadisfix, MiApyYHHKaX, MOCIOHMKaX, HAYKO-
BHX CTaTTsX i JonoBigsax yueHux. Cepen Hux becuactumii B., 'onro-
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koBa JI., Kpucenko O., bamaban P., Kononuyk C., Jlebentok B.,
Kopuxenko . Ta iH.

MeTto10 A0CHiTKEHHST € BU3HAYEHHS NpOoOJieM, 10 BHHUKAIOTh
mig yac ¢iHaHCyBaHHS MOJITHYHMX MapTiii B YKpaiHi Ta OUIAXiB iX
BHPILIEHHSI.

BignoBigHO [0 MeTHM 3aBAAaHHSAMM [bOIO JOCHIIKEHHS €:
a) BU3HAUCHHS MPoOJieM (hiHAHCOBOrO 3a0e3MEUeHHs JISUTBHOCTI 1O-
JMITUYHHX MApTiil y 3apyODKHUX KpaiHax; 0) BU3HAUYEHHS jKepen (i-
HAHCYBaHHA MOJITHYHHUX MapTiii; B) BU3HAUYEHHS BUMOT, TPUHIIMIIIB
Ta npaBui (piHAHCYBaHHS MOJITUYHUX MApTill y 3apyOiKHUX KpaiHax;
') BUBHAYEHHS MeXaHi3My (iHAaHCOBOTO KOHTPOIIO Ta WOTO eleMeH-
TiB; €) BU3HAUCHHA JIep>)KaBHUX OPTaHiB, IO 3[IIMCHIOIOTH KOHTPOIb
3a (piHaHCYBaHHIM [iSUTbHOCTI TOJIITUYHUX MapTid y 3apyODKHHX
KpaiHax; €) aHaJIi3yBaTH HEJONIKH 3aKOHOAABUOTO PEryioBaHHS ¢i-
HAHCYBaHHS MONITUYHHX THapTii B YKpaiHi Ta BiINOBigHICTH ioro
BHMOT'aM MDKHApOTHHUX JOKYMEHTIB; )K) MPOMO3HUIIis BUCHOBKIB i pe-
KOMEHIaI{ii.

Buknax ocHoBHOro marepiagy. AMEpPHKaHCHKAN KYypHANTICT,
OJIMH 13 MOHEPIB CYNMyTHUKOBOTO pasiosimianus bod Ensapn3 nucas,
IO «IIOJIITHKA CTaja TaKo JOPOrol CIPaBolo, IO HABITH MPOBAIH-
THCS HA BUOOpaxX KOLITYE YAMAIHX IPOLIEi.

OnmHuM 13 MepIIMX MoYaB JOCTIIKYBATH MPoOIeMu (iHAHCOBOTO
3a0e3neueHHsT mapTid  Bigomuid jocimiaHuk [linto-/ymmHcekuii M.,
SIKUH CYTHICTH (hiHAaHCOBOI ITPOOJIEMU BUOOPIB BU3HAYAB Y HACTYITHOMY:

- TIONIITUYHI KaMIIaHii 110 BCbOMY CBITY CTalOTb Jie/lalli JOPOKIUMHU;

- 3pOCTaHHS BUTpAT Ha MPOBEJCHHS ariTallifHUX 3axOfiB BigOy-
JI0CS1, TIepEBaXKHO, 3aBISIKM MOUIMPEHHIO Tejle0aueHHs;

- OTPUMAaHHS I0CTaTHBOI KIIBKOCTI «4€CHUX TPOIIEH», 0COOTUBO
3a JOIMOMOI'OK YJIEHCHLKHX BHECKIB, € HEMOMKIHMBUM JJIs OLIBIIOCTI
KaHJIUJATIB Ta MapTii;

- Y CBITOBIl mpakTulli cepa MOTITHKY Jeani OUIbIIEC CIUPAETh-
Csl Ha OKpPEMHX 3aMOYKHHX 0Ci0, SKi MOXKYTh JJO3BOJIUTH COOi OMIIaTH-
TH BHTPATH Ha MPOBEJCHHS BJIACHOI BUOOPYOi KaMIaHii; Ha MOXKepT-
BU KoMmmaHii ((pipm); Ha HeleraibHi TOTIBKOBI KOIITH a00 HABITh Ha
MPUXOBaHI IHO3EMHI HAJIXO/IKECHHS;

- iCHylo4a CbOTOJHI MpakTuKa (piHaHCYBaHHS BHOOPUYMX Kamiia-
Hill crpuse KOPYMITOBAHOCTI TOJITHKIB, OCKUTBKM OCTaHHIM ITiCIIs
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CBOTO OOpaHHS JOBOAMUTHCS «PO3PAaXOBYBATUCS» 3 TUMH, XTO (iHaH-
cyBaB ixHi kammaHii [11, c. 87-108].

JlilficHO, B yMOBax MapaJielIbHOrO MPOTIKAHHS MPOIECIB TEXHOJIO-
rizamii MoJiTUKKM Ta AeMOKpatu3amii (0a3ucoM sKoi € (OpMyBaHHS
BJIa/IM LUISIXOM BHOOPIB) CcriocTepiraeMo 3HauHe 3pOCTaHHs (DiHaHCO-
BHUX BUTpaT, HEOOXimHMX Ha (YHKUIOHYBaHHSA TOJITHYHUX HapTii
B3arai, Ta Ha POBEJIeHHsI BUOOPUMX KaMIaHii 30Kpema.

OTxe, HEOOXiAHICTh 3aKOHOAABYOIO BUpILIEHHs Mpobiemu ¢i-
HaHCYBaHHS NapTid, 3yMOBJICHA I1I¢ TAKUMH 00CTaBUHAMM:

- 3HAYHUM YCKJIAJJHEHHSIM BHOOPYMX TEXHOJIOT'1i;

- 3pOCTaHHSM MOJITUYHOI aKTUBHOCTI Oi3HECY, IO MOPOKYE MO-
TYTHIO XBUJIIO «IIOJIITAYHHUX THBECTHUILII;

- MaclITaOHOIO KOPYIIIIEI0 TOMITHYHOI eJiTH, SKa MiIpUBaEe aB-
TOPHUTET IHCTUTYTIB BIIaJIH.

[linTprMKa NMOMITHYHUX MApTii 3 OOKy Aep>kaBH — TOJIOBHA TeH-
JeHIiS PO3BUTKY CYYacHOTO €BPOIEHCHKOr0 MapliaMeHTapu3My.
HepxaBHe ¢iHaHCYBaHHS MOYMHAE aKTUBHO 3aCTOCOBYBATHCH 3 CEepe-
auHA 50-X pokiB XX CT. 1 ofepKye 0COOIMBO IIUPOKE MOMIUPEHHS B
OCTaHHI JiBa JIECATUIITTS. BrpoBa/KeHHs Jep:kaBHOrO (iHAHCYBaH-
HS TIONITUYHMX MapTiil y KpaiHax €Bporu OyJ0 3yMOBJIEHO, IepuI 3a
BCe, HeOOXIHICTI0O OOMEKEHHS BIUIMBY MPUBAaTHUX oci0 (HeOe3meka
N001fOBaHHA THTEPECiB Ti€i UM 1HIIOI TPYNH KamiTany) Ta iHO3eMHUX
opraHizaiiii (10 HEMPHUITYCTUMO 3 OIJISAY Ha HalliOHAJIbHY Oe3IeKy
KpaiHW) Ha NapTiiHy JiSIbHICTb.

[IpaBoBOIO OCHOBOIO JIEp’KaBHOTO (PiHAHCYBAaHHS CTajl0 KOHCTHTY-
IiifHe BU3HAHHS IOJITUYHUX MApTId HAWBAKIMBIIIAM IHCTPYMEHTOM
TPOMa/ITHCHKOTO CYCHIJIBCTBA, SIKE BiJirpae 3pocTarody pojiib B Oprai-
3aIrii 1 3iiCHeHH] JepykaBHOT Biaau. Take BU3HAHHS TOKIIA/IA€ Ha Jiep-
XaBy OOOB’SI30K CHPHSTH MOJITHYHUM TMAPTISAM y HAHOLIbII edeKTUB-
HOMY 3JIiliCHEeHHI ixHiX ¢yHKuid. diHaHCOBa MIATPUMKA JIEp)KaBU CTae
0COOIMBO HEOOXiTHOIO B YMOBaX, KOJIM aKTHBHA Y4acTh y MOIITHIHOMY
XKHTTI 1, HACAMIIepes1, y BUOOPUOMY TpOlleci, BUMAarae BEIMKUX MaTepi-
AIbHUX BUTPAT, HAa SIKI HE BUCTayae aHi BIAaCHUX (HIHAHCOBUX KOIITIB
napTiii, aHi JOOPOBUTLHUX MOXKEPTBYBAHb (400 YICHCHKUX BHECKIB).

Ha cyuacHomy erami ¢iHaHCyBaHHSA MOJITUYHHMX MapTidl 3aikc-
HIOETHCS 3 T1°SITH JIKEPE:

- BCTYIIHI ¥ WICHCHKI BHECKH;
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- MNPUEMHUIIbKA JTISUTBHICTh TTAPTIl;

- IHCTHTYLIOHAJIbHI TOKEPTBYBaHHSI;

- nepxkaBHe (PiHAHCYBAHHS;

- mpuBaTHe (iHAHCYBaHHSI.

3 MeTol MiJABHMILEHHS MPO30pOCTi (iHAHCYBaHHS MOJTITHUYHHX
naprii, AepkaBu-wieHn Pamu €Bpony NpuiHIIM MpaBuia, 1o pery-
JMOI0Th (piHAHCYBaHHS TapTii Ta BHOOpYMX KaMmOaHid. 3araibHi
MPUHIUIK, Ha SIKUX i [paBHJa IPYHTYIOThCS, CHOPMYNIbOBaHI Ha
eBponeiickkomy piBHi (Pexomennariis Ilapnamentcbkoi AcamoOiei
Pamu €sponu Ne 1516 (2001 p.)).

[IpaBuna ¢inaHCcyBaHHS MONITHUYHHMX MApTid Ta BUOOpPUMX KaM-
MaHii MaroTh IPYHTYBATUCS HA TAKUX MPUHIMIIAX:

- 00TpyHTOBaHHI OajlaHC MK JIEpKaBHUM 1 IPUBATHUM (piHAHCY-
BaHHSIM;

- CIIpaBEJTMBI KPUTEPIl PO3MOJIUTY JIEPKABHOI IOIOMOTH TAPTisiM;

- CyBOpI IpaBMIIa 100 TPUBATHUX MOKEPTB;

- BCTAHOBJICHHS MEXI JUIs ApTIHHUX BUJIATKIB, MTOB’SI3aHUX 3 BU-
0OpUYMMH KaMIaHISIMH;

- TIOBHA TIPO30PICTh 3BITHOCTI;

- CTBOPEHHSI HEe3aJISKHOTO OpraHy ayJuTy Ta BCTAHOBIICHHS ajie-
KBAaTHUX CAaHKIIH JUTA MOPYIIHUKIB TpaBuiI [9].

IcHyrOTB Taki 000B’s3KOBi BUMOTH 10 (DiHAHCYBaHHSI MOJTITUYHHX
napTiil y eBponelchKux KpaiHax:

1. JepxaBa B 000B’SI3KOBOMY MOPSAKY (piHAHCYE AisUTBHICTH THX
napriii, mo OepyTb ydacTb y mepeJBHOOPHOMY MpOIECi, OAHAK He
000B’s13K0BO (piHAHCYE IXHIO CTATYTHY IiSUTbHICTb.

2. BupimanpHe 3HaYeHHS y BU3HAYEHHI PO3MIpIiB JIEpKABHHUX CY-
Ocuaili Mae CTymiHb BIUIMBY NapTii Ha enekropar (Hampukiaia, 3a-
BJIIIKHA KUTBKOCTI T'OJIOCIB HA BUOOpAX).

3 vaciB JIpyroi cBiTOBOI BiiHM OUIBIIICTH 3aX1IHUX JEMOKPATHUY-
HUX KpaiH 3alpoBajiiia 3aKOHH MPO KOHTPOJb IOPYIIEHb MPaBHII
¢diHaHCyBaHHS MOMITUKU. YPSAH HaMarajiucsl peryioBatu W cyocu-
JyBaTH MOMITUYHI (GOHIM Pi3HUMH 3acobamu:

1. JlimiTu BuTpart. lle, Hanpukiam, oOMEKEHHS JIO3BOJICHUX BH-
TpaT Ui KOXKHOTO KaHAWAATa 0 MapilaMeHTy a0o Il KOXKHOT Halli-
OHAJBHOI apTiiHOI opraHizaii.
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2. Jlimitn BHeckiB. OOMEXEHHS CyMH, SIKY JO3BOJICHO BHOCHUTH
OJHIM JIFOAUHI.

3. PerymoBaHHS OroJIONICHHS BHECKiB. MaHaaTHI Jexiaparii
MPI3BUI JIIOACH, sIKi pOOJISTH BHECKH Ta OT'OJIOIICHHS CyM, IO BHO-
CATBCS KOYKHOIO JIIOAMHOIO.

4. 3abopona OKpeMHX BHJIB BHecKiB. Hampukmnaza, perymoBaHHS
00MeXeHb MOMITHYHUX TOXKEPTB Bif 0i3HECOBHX KOpIIOpawii, mpod-
CHiJIOK 200 3aKOPJIOHHUX OpraHi3alliii Ta IHO3eMHUX TPOMaJIsH.

5. 3acobu mist 3a0x04eHHs 1mokepTB. CKOpOUeHHS MOJaTKiB, 1O-
JaTKOB1 KpEAWUTH Ta iHII (POPMHU MOJATKOBUX MiJIBT.

6. Henpsimi cybennii. Haganns mocnyr ta oOagHaHHS NapTisiM
Ta KaHauJaTaM OE3KOINTOBHO, a00 3a 3HIKEHO I1iHOo. Hampukar,
0E3KOIITOBHA NIepeCcHIIKa BUOOPYOI JIiTepaTypH, BUCTYIIH Ha Teneba-
YeHHI 1 paJiio OE3KOMITOBHO, 200 3a 3HIKEHUMH LiIHAMHU.

7. I'pomanceki cyocuii. @iHAHCOBI BUILIATH MAPTisIM Ta KaHIH-
JataMm i3 iep>kaBHUX (DOHJIIB.

Lini, siKi IepecaiayOThCs IIUMU OOMEXKCHHSIMH, € HACTYITHUMHU.

1. KoHTpomoBaHHS KOPYIILIi.

2. CrpusiHHS Y€CHOCTI.

3. KoHTponroBaHHS MIBUAKOTO 3pOCTaHHSI BapTOCTI MPOBEICHHS
KaMIaHiH.

4. CripusiHHS €HEPTiHHUM MOMITUYHUM TapTisiM.

5. CupustHHS 3pOCTaHHIO WIEHCTBA MapTii.

HaiiBaxxnuBiloro ckiiaJoBOK0 YaCTHHOO MTPAaBOBOI periiaMeHTanii
(iHaHCOBOI AiSIBHOCTI MONITHYHUX MAPTid € CYKYMHICTh HOPM, IIO
PEryIIIOITh OpraHi3allito 1 JISIBHICT MEXaHI3MY BCEOCSDKHOTO (bi-
HAHCOBOT'O KOHTPOJIO. Y HIMPOKOMY PO3YMiHHI 1€l MEXaHi3M Mic-
TUTH y c00i:

- IepKaBHI OpPraHu, 10 3IiHCHIOIOTH KOHTPOJIb;

- 00’EKTH KOHTPOJIIO;

- ckiIa]l iHaHCOBUX MPABOMOPYIIEHb 1 BiAMOBINANBHICTD MapTiid
3a IXHE CKOEHHSI.

Mexani3m (iHAHCOBOTO KOHTPOJIIO iICHYE MPAKTUYHO CKpi3b, 1€
peryiaMenTyeTbcs (DiHAHCOBA MAISUTBHICTh MOJITHMYHMX MapTid (BiH
BIJICYTHIl JIMIIIE B OOJUHOKKUX KpaiHax, Hanpukian y Hopserii). I e
LIKOM TPUPOITHO, TOMY IO 0€3 KOHTPOJIIO 3a AOTPHUMAaHHSAM MapTis-
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MU BiIMOBIHUX PO3MOPSIKEHb BTpayae 3MIiCT caMma IpaBoBa peria-
MeHTalIlisl IXHbO1 (DiHAHCOBOT iSITLHOCTI.

Opranizaniiini GopMu KOHTpOIIO 3a (PIHAHCOBOK MISUTBHICTIO
MOJITHYHUX TapTiH Pi3HATHCA B OKPEMHX KpaiHax, ajie B [IIOMY MO-
JKHA BUJUTUTH TPU OCHOBHI BUJM JIEP>KaBHUX OPTaHiB, IO 3IHCHIO-
FOTh TaKUIl KOHTPOJIb:

1. Mep>xaBHi opranu 3i crenialbHOK KOMIIETEHIIIETO;

2. lepkaBHi opranu 3aranbHoOro ¢inancoBoro koHTponio (y ®PH
— ¢inincnekropH, B Icnanii — PaxyHkoBa manara);

3. OcHOBHHUI BUJI KOHTPOJIBHHUX OpraHiB — BUOOpYi Komicii [9].

Bce ckazane cBiTuMTh TIPO Te, IO B OUTBIIIOCTI KpaiH MepeBaxae
CHCTEMa 3araJIbHOr0 MOCTIHHOrO (PIHAHCOBOIO KOHTPOJIIO. AJIe MOPsi
3 HEK CKpi3b Ji€ CUCTEMa CIICI[iaIbHOrO KOHTPOJIO 3a (PiHAHCOBOIO
JisUTbHICTIO TApTiit y mepion Bu6GopiB. Moro, sk mpasuio, 3ilcHIO-
I0Th OpTaHy, BiANOBiNANBHI 3a OpraHi3allif0 Ta MPOBEIACHHS BUOOPIB
(BuboOpui KoMicii, BuOOpUi TpHOYHAIH TOILO).

OcHoBHUMU 00’ €kTaMu (DiHAHCOBOTO KOHTPOJIIO €:

- okepena (iHAHCOBHX PecypciB MapTiil (KOHTPOJIb 32 BUKOPHUC-
TaHHSAM TUIBKH JIO3BOJICHUX JIKEPE);

- puOYTKH, OllepKyBaHi 3 JeraabHUX JKepen (KOHTPOJb 32 JI0-
TPUMaHHSIM YCTaHOBJICHHX JIMITiB TIOXKEPTBYBaHb IIPU 3arajbHOMY i
inboBOMY (hiHAHCYBaHHI, HAPUKIIA, Mix yac GiHaHCYBaHHs BHOOp-
YUX KaMMaHii);

- BUTPATH MapTiil.

[NoxyiagaHHs FOPUANYHOI BIINOBINATIBHOCTI HE TUIBKM HA MOJITH-
YHi mapTii, aje i Ha BCiX 0Ci0, [0 MOPYIIYIOTh PO3MOPSIKEHHS PO
ixHe ¢iHaHCyBaHHS, OE3CYMHIBHO MiIBUIIYE €()EKTHBHICTH 3yCHIIb Y
00poThO1 3 MONITHYHO Kopymiliew. He posrismaroun Bei tunu di-
HAHCOBHX MPaBOMNOPYILIEHb, TependadeHi 3aKOHOIaBCTBOM OKPEMHX
KpaiH, 3yMMHUMOCS JIMIIE HAa OCHOBHHX 1 HAOLIbIIIe XapaKTepHUX:

1. [MopyuieHHs NoI0KEHb MPO (iHAHCOBI JpKepena:

- OJIep>KaHHS 3ac00iB 13 3a00POHEHUX JKEPEIT;

- IEPEBUILIEHHS PO3Mipy MPUBATHUX MOKEPTBYBaHb;

- IEPEBUILEHHS PO3Mipy BHOOPUYMX BUTPAT;

2. TlopymeHHs1 MoNoXeHb Mpo (piHAHCOBY 3BITHICTH MaprTiid, il
TJIACHOCTI 1 BIIKPUTOCTI:
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- HENpeJCTaBJICHHS MIOPIYHUX (IHAHCOBUX 3BITIB 1 3BITIB NpO
HAAXOKEHHS 1 BUTPATH KOWITIB y Nepio] BHOOPUOi KaMIaHii;

- IPEACTABJICHHS X 3BITIiB 13 MOPYLIEHHSM BCTaHOBJIEHHX TEp-
MIHIB;

- HEOITyOJIIKOBAHICTh 3BITIB;

- BUKOPUCTaHHS B 3BiTax (paibcru(ikoBaHUX JaHUX.

Bapro 3ayBakuTH, 10 NOMITHYHI NApTil HECYTh IOPUINYHY Bif-
MOBiJANIBHICTh Y Pi3HUX ii opMax 3a BUMHEHHS LIUX TOPYILICHb.

B Vxkpaini Ha cborogHi HOpMHU, sIKi PEryiolTh (piHaHCYBaHHS
MOJIITUYHUX TMAaPTii, MICTATBCS B JIEKUIBKOX 3aKoHaX. Tak, I Mmpo-
OneMa 3HaXOIUTh BifoOpakeHHsI B 3akoHax Y kpaiau «[Ipo momitiuuHi
napTii B Ykpaini», «[Ipo BHECEHHS 3MiH JI0 JESIKHX 3aKOHOJABUYUX
aKTIB MO0 3amobiraHHs Ta MPOTUAII MONITHYHIM Kopymuii», «IIpo
Bubopu [Ipesunenra Ykpaiamy», «I[Ipo BUOOpH HapOIHUX JEMyTaTiB
VYxpainn», «[Ipo Bubopu nenyrariB BepxoBHoi Pamu ABTOHOMHOI
PecnyOmiku Kpum, miciieBuX paj Ta CUTbCHKUX, CEIUIIHUX, MICHBKUX
romiBy, «[Ipo onogatkyBaHHs NpUOYTKY MigNpUEMCTBY, Kpuminaib-
Homy Kozekci Ykpainu.

3rigHo 3 3akoHoM Ykpainu «[Ipo BHECEHHs 3MiH J0 JEIKUX 3a-
KOHO/IaBYMX aKTiB MIOJO 3amo0iraHHs Ta MPOTUAIl MONITHYHIN KOpY-
nuii» Big 08.10.2015 p. 3 01.07.2016 p. 3ailicHIOETBCS iHAHCYBaHHS
napriii 3 AepxaBHOro OroJpKeTy. ['poiri OTpUMYIOTH BCi MOMITHYHI
oprasizaitii, siki momonanu 5 % Oap’ep Ha MapIaMEHTChKUX BUOOpaXx.

BcranoBmoeTbes, 1110 TApTisl Ma€e MpaBo Ha OTPUMAaHHS JEpKaB-
HoOro (hiHAaHCYBaHHS 1 CTATYTHOI JisUTBHOCTI, SIKIIO Ha OCTaHHIX uep-
roBux abo Mmo3ayeproBUx BHOOpax HapOTHHX JIEMyTaTiB il BUOOpUMi
CIMCOK KaHAWAATIB Y HAPOJHI JIENyTaTH B 3aralibHOACPKaBHOMY BH-
0opuoMy OKpy3i oTpuMaB He MeHie 3 % JIMCHUX TOJOCIB BUOOPIIB,
SIKi B3SUTM Y4acTh B TOJIOCYBaHHI B 3araJIbHOJIEPKABHOMY BUOOPUOMY
okpy3i. Komru, Busineni 3 nepx0Ow/pkeTy Ha (iHaHCYBaHHS CTaTyT-
HOI ISUTBHOCTI MapTil, epepaxoByIOTHCS Ha 3a3HAYEH1 PaxyHKH MO-
JMTUYHUX TapTiit y po3mipi 25 % 3araJpbHOr0 po3Mipy MIOPiYHOTO
JepkaBHOrO (PiHAHCYBaHHS JJIsl KOXKHOI MMOJITUYHOL MapTii Ha movat-
Ky KO)KHOT'O KBapTaiy.

Kpim Toro, 3akoHOM miepenbaueHa 3a00poHa Ha 3AiHCHEHHS BHe-
CKIB Ha MIATPUMKY MOJITHYHUX TMapTii, cepes IHIIOro, AepKaBHIUMHU
Ta KOMYHIPHUMH TiAIPUEMCTBAMH, YCTAHOBAMH 1 OpraHi3alisiMu, a
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TaKOX IOPUIUYHUMH 0co0aMu, B skux He meHmie 10 % craTtyTHoOro
Kamitaiay abo mpaB rojiocy npsMo ado0 OMOCepPeKOBAHO HaJIekKaTh
JieprKaBi, OpraHaM MiCIIEBOTO CAMOBPSIIyBaHHS.

HepxaBHe iHaHCYBaHHS € JIMIIE OJHUM 3 iHCTPYMEHTIB AJIs AO-
CSTHEHHs1 (DIHAHCOBOI MPO30POCTi MAISUTBHOCTI MOJITHYHHX MapTii.
Bye naBHO Hi Ui KOTO HE € CEKPETOM, IO OUIBINICTh YKPaiHCHKHX
napTiil iCHYIOTh TOJOBHUM YHHOM 32 paxyHOK (hiHaHCyBaHHS 3 OOKY
BIJIMBOBHX «IHBECTOPIB», K B pe3yJbTaTi BUMAraroTh BiJl HUX KOH-
KpPETHUX MOJITUYHHX 1 €KOHOMIUHUX mpedepeHuiin. Takum 4ruHOM,
3BHYAHWI BHOOpEIb HIKONM HE JI3HAETHCS, 3 KO METOI0 1 KUM
Oyno mpodinancoBaHo Horo BUOIp 3a Kpaille MaliOyTHE, OCKUTBKH PYX
KOIITIB Ha MiATPUMKY NapTiii Hige He (ikcyeTbes. 3po3yMiio, IO B
TaKid cuTyalil mapTiiHi Aif4i, B epUIy 4epry, mepeiMaroThcs 3a10-
BOJICHHSIM IHTEPECIB CBOIX CITOHCOPIB, 110 B PE3YJIBTATI CIIPUSIE TIEpe-
TBOPEHHIO 3BUYAWHOI MapTii B CTPYKTYPY WIOJO BiICTOIOBAHHS Pi3-
HUX THTEPECIB «OJirapxiB-QiHaHCUCTIBY.

Takum 4MHOM, TIOJIOKEHHSI YXBAJIEHOI'0 3aKOHY MOKIWKaHi Mmoc-
JTa0UTH 3B’SI30K MapTid 3 iXHIMU TIHBOBUMH CIIOHCOpamu. Biaremnep
naprii OyayTs 3000B’s13aHi AeKIapyBaTH BCi CBOI IOXOJU Ta BUTPATH,
10 TEOPETUYHO JT03BOISITUME TPOMaJSTHAM Kpallle pO3yMITH JKepena
ixaporo inaHcyBaHHs i poOuTH OinbII BuBa)keHUH BHOIp. Takox y
BHUIQ/IKY, AKIIO MapTisi 30epiraTuMe CBOIO JisUTBHICTH TiHBOBOTO (i-
HAHCYBaHHS, YYaCHUKaM I[OT0 TPOILECY 3arpoKyBaTUMeE aIMiHiCT-
paTHBHA Ta KpUMiHalbHA BiAMOBIIANBHICTb.

HasBHa npouenypa napTiifHoi iHaHCOBOT 3BITHOCTI Ta 3BiTHOCTI
PO HaJIXO/PKEHHs Ta BUKOPHCTaHHs KOIITIB BHOOpUMX (poHIIB Mic-
TUTh HEJOMIKH, K1 HE CHPHUSIIOTH MiBUIIEHHIO MPO30pOoCTi (iHaHCY-
BaHHS MONITUKK B YKpaiHi. [lo-TpeTe, B ToW yac AK y OUIBIIOCTI €B-
pOIEHChKUX KpaiH jefalli OLIbIIOro MONIMPEHHsI HaO0yBae MpPaKTHKA
HEe3aIeKHUX ayauTiB (iHAHCOBOI 3BITHOCTI MapTii mpodeciiHuMH
ayaMTopaMH, B YKpaiHi peTenbHiil mepeBipii miisraoTh JIMIIE 3BIiTH
po 00CATH 1 HANPSMU BUKOPHCTaHHA KOIITIB JlepkaBHOTO OO KETY
Ha (iHAHCYBaHHS CTATYTHOI JISIBHOCTI (I TO JHMILIE Ha MPEIMET 3a-
KOHHOCTI, B TOH 4ac sIK e(eKTUBHICTh BUKOPUCTAHHS KOIITIB 3a 3a-
koHOM Ykpainu «[Ipo momituHi maptii B YkpaiHi» nepeBipsATH He
MoxHa). TakuM YMHOM, peajibHa KapTHHA (HiHAHCYBaHHS 3aJIHIIAETh-
csl B TiHI, 1 HE JIMIIE Yepe3 BiJICYTHICTh eEeKTUBHOrO ayAuTy (iHaH-
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CyBaHHS AisUIBHOCTI MapTidl 1 BUOOPUMX MpoIeciB, ale i yepe3 Biacy-
THICTh 1HCTUTYTY BiIMOBiJAIILHOCTI IOPHANYHUX OCI0 3a TOpPYIIEHHS
BHMOT 3aKOHOJIABCTBA MPO BHOOPH; M0-4€TBEPTE, HA BiJIMiIHY Bijg Oa-
raTboX iHIIUX JepxkaB €Bpony, B YKpaiHi 3aKOHO/JaBEIb HE BUMAarae
BiJl apTii myOIiYHOro ONPHITIOAHEHHS iH(OpMaIlii Ipo TOHOPIB, SKi
3poOMIIM HAWOUTBIII BHECKH Y BUOOpYi GoHAM a0 (iHAHCYIOTH MO-
TOYHY CTaTyTHY AiSTIBHICTH MapTiid, BimoOpaskeHHA y (iHAHCOBHX
3BiTax iH(Qopmalii npo H0XoAW 1 BUIATKH He JIMILNE TMapTii, ajie i
OB’ SI3aHUX 3 HUMH OCi0, MICIIEBUX OCEpPE/KIB (SK II¢ mependadeHo,
Hanpukiag, y PpaHnil Ta AeIKUX IHIIMX €BPOMNEHCHKHX KpaiHax).
BignosigHo 1o €auHux npasui, po3podiaennx Komiterom MiHicTpiB
Panu €Bponm, Harssin 3a piHAHCYBaHHSM MapTii Ta BUOOPIB, a TAKOXK
Bi/IMOBiIaJIbHICTH 32 MOpyHIeHHs y chepi piHaHCYBaHHS MapTii 1 BU-
0opiB, MalOTh I'PYHTYBATHUCh Ha TaKWX MPHHIMUMAX: 1) MOHITOPHHT
¢diHaHCcyBaHHS MapTil 1 BUOOPUYMX KaMIaHiil Mae OyTH HE3aIeKHUM;
2) He3aJIOKHUI MOHITOPHHT ITOBUHEH BKJIIOYATH MEPEBipKyY (hiHAHCO-
Ta myOJikaiito; 3) JepKaBaMm CHiJl COPHITH Creliani3alii cyaoBoi
BJIa/IM, IPABOOXOPOHHUX OPTaHiB Ta HIIMX MpaliBHUKIB y OOpPOTHOi
MPOTH HE3aKOHHOTrOo (iHAHCYBaHHS MapTii i BHOOPUMX KaMIaHii;
4) mopyuieHHs mpaBui (piHAaHCYBaHHA MAapTiH 1 BUOOPUMX KaMIaHii
MOBUHHO MaTW HACIIIIKOM 3aCTOCYBaHHs €(peKTUBHHX, MPOMOPIIIHNX
Ta MPEBEHTUBHUX CaHKIIiH [4, c. 25]. Takum unHOM, B YKpaiHi Ha OJTi-
TUYHOMY TIOPSIKY IEHHOMY IMOCTa€ MUTaHHS 3aKOHOJABUOTO BpETY-
JIIOBAaHHS MPOIIECY 3BITYBaHHS NOMITHYHUMHE MApPTisIMU 32 IXHIO (hiHaH-
COBY JISUTBHICTh 3 METOIO CTBOPEHHSI CHCTEMH IyOJIIYHOro (hiHaHCY-
BaHHA, IO IPYHTYEThCS Ha 3acajaXx MPO30pOCTi Ta TPOMAJCHKOro
KOHTpOJIIO. BuMory 1mono mpo30opocTi CTOCYIOTHCS TITBKU MPSIMUX
TUIaTeXiB 10 BUOOpUMX (OHIB, HE TOMIMPIOIOYNCh HA TIOKEPTBH Cca-
MUM TMApPTisiM YW KaHUIaTaM, siki MOKYTh TIOTIM TepeKa3aTd Taki mo-
KEpPTBU Ha paxyHOK BuOopuoro (oHmy sk «BnacHi komTi». Ha mpak-
T TepenBuOOpYl KammaHii 3HAYHOIO Mipoto (iHAHCYIOThCS 3i
CTOpPOHHIX JiKeped, SIKi B3araii He MpoXoIsaTh yepe3 Bubopui oy,
— HaNpHKIAJ, Y BUTIISL peKIiaMH TpeTiMU ocobaMu, BHECKIB y HATY-
pasbHii QOopMi UM MOCIYT, HAJAHUX MOJITHYHUM MapTiiM abo KaH-
IuIaTaM Ha CIPHUSTIMBAX YMOBaX, YW (iHAHCYBaHHS ariTamidHOi
JISTIBHOCTI Oe3mocepeIHbO 3 BIACHUX PaxyHKIB caMHUX MapTid 1 kaH-

113



Ne 1(3),2018 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

munatiB. g rpyma pekomeHaye 3a0e3leqnTH JIETKHMA JTOCTYH Tpo-
MaJICBKOCTi /IO TIOBHHX 3BiTiB PO (piHAHCYBAaHHS ariTaliiHOI Misib-
HOCTI MiJ] 4ac ycix BHOOPIB MPOTATOM YCTAHOBJIEHOT'O 3aKOHOM TEp-
MiHy; Ta pO3IJSHYTH CIOCOOM ONPWIIFOJHEHHS 1H(opMarii mpo
¢inancyBaHHs1 BUOOPUMX KaMIaHiH, sKe Tepelye Mo4aTky BHOOpUO-
ro mpolecy (HampuKial, MUITXOM MPOMDKHOTO 3BiTyBaHHs). OTKe, B
VYkpaiHi 3a OliHKaMU SIK BITYN3HSHUX, TaK 1 3aKOPAOHHHUX EKCIIEPTiB,
CKJIAZIA€ThCsI HEAOCKOHANA cucTeMa (iHaHCYBaHHS JisUTBHOCTI IMOJTi-
TUYHUX TapTii B3araji Ta y BuUOopuuii mepion 3okpema. I[lincymoBy-
10YH PO3BUTOK 3aKOHOJABUOi 0a3u (iHaHCYBaHHS MOJMITHYHUX MapTii
B YKpaiHi Ta iX ydacti y BUOOpUOMY MpoIecy, YKpaiHChbKUI JOCIia-
Huk banaban P. 3a3nauae, 1o BuOopye 3aKOHOAABCTBO Ma€e OyTH KO-
JIEKTUBHUM JIOTOBOPOM MK CYCILIBCTBOM Ta €liTor. B ykpaiHckko-
MY BHIIJIKy BOHO € JJOTOBOPOM MiX elliTaMu 0€3 y4acTi CyCHiIbCTBA.
OcranHe Bigirpae napajano-acamny ¢yHkiito. Buenuit BBaxae, 10
3MiHa 3aKOHO/IABYOi 0a3u He BHIPAaBUTH CUTYyamito. HeoOximHo «ii-
KyBaTW» €KOHOMIKY 1 BUXOBYBAaTH HOBY colliajibHy 0a3y. Jitoda cuc-
TeMa HalllOHAJIbHOTO 3aKOHOJABCTBA, SIKE MOKIMKAaHE periaMeHTyBa-
TH Tporec (piHAaHCYBaHHS AiSUTBHOCTI MONITUYHHMX HapTid (y ToMy
gyrcii y BUOOpUOMY Tpolieci), HAATO CKJIaJHa Ta «PO3MOpOILIEHay, a
32 KPUTEPIEM IMPO30POCTi, M0 € MOKA3HUKOM JIEMOKPATHYHOI MOJi-
TUYHOI CUCTEMH 3arajioM, He BiIOBiJae cTaHIapTam, 3aTBEPPKEHIM
Pexomenpaniero Rec(2003)4 Kowmitery minictpiB Pamu €Bponu mpo
3aranpHi IpaBWiIa MPOTH KOPYMIIi i 4ac ¢iHaHCYBaHHS MOJITHY-
HUX TapTid Ta BUOOpUMX KaMIaHii. 3HaYyHa KiNbKICTh 3aKOHIB, MPH-
CBSIUEGHHMX Wil mpobnemaTuii (30kpema, 1e 3akoHH Ykpainu «IIpo
MOJITHYHI MapTii B YKpaiHi», «[Ipo BHECEHHS 3MiH 0 JESIKHX 3aKO-
HOJJABYMX aKTiB MIOAO 3aMo0iraHHs Ta MPOTHIl MOJTITHYHIA KOPYII-
uii», «IIpo Bubopu Ipesnaenta Ykpaian», «[Ipo Bubopu HapomHUX
nemyratie Ykpaiamy», «[Ipo Bubopu menyrarie Bepxosnoi Pagu As-
ToHOMHOI PecniyOumiku Kpum, MicIieBUX paji Ta CilIbChbKUX, CETUIIHUX,
MICBKHX T'OJTIB», HU3Ka 3aKOHIB HIOJO0 Taly3i OMOAAaTKyBaHHS Ta OyX-
raJITepChKOro O0JIIKY TOIO), HE JJa€ 3MOTU CKJIACTH I[UTICHE YSBJICH-
Hs TIpo Tpotiec GpiHaHCYBaHHS MOMITUYHUX MapTii, iXHI HOPMH CyTie-
peyatb oJlHa ONHil, YHACHiZOK TOTO, IO iX MpUMaiH B Pi3HI POKH,
IPYHTYIOUUCh Ha PI3HUX KOHIENTYyaJbHHUX 3acajax AepKaBHOI Moi-
TUKU. TakoX I1i 3aKOHH HE JJO3BOJISAIOTH SIKICHO KOHTPOJIIOBATH MOPSI-
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JIOK Ta PO3MIip HaJIXOKEHHS! CIIOHCOPCHKMX BHECKIB Ta MEPEBIpPATH
3BITHICTh IIOAO iXHBOTO BUKOPUCTaHHS, IO COPUYHHSAE aedopmarii
caMoro iHCTHTYTY MOJIITUYHOI MapTii, IepeTBOPIOIOYH X HA OpraHi-
3amii 3akpuroro Tumy [6, ¢. 161-168]. OnHak, Ha nymKky JleOemio-
ka B. M., 3aKkoH mpo aepxaBHe (iHAHCYBaHHS TOJITHYHUX TapTiid B
VYkpaini opasy 3ampaifoBaTH HE 3MOXke. B JIesKux €BpONerChKUX
KpalHax TakWil 3aKOH CIIPalloBaB Ofpa3y, B AKX — 1 AOCi BUHHMKa-
101k npodsiemu [10, ¢. 100-103]. TligTBepmKytoun 1€, Ciij A0AATH,
0 AIMCHO Taki 3MiHM MOTPIOHO BIPOBAKYBATH CBIJIOMO Ta KOM-
TUIEKCHO, ISl TOYaTKy MPOBOJAMTH CTPYKTYPHHUH aHaii3 iX IOUIIBHO-
cti Ta eextuBHOCTI. @iHAaHCYBaHHS MapTii 3 JlepkaBHOrO OrOMIXKETY
Iy’XKe A0noMoriio 6 y 60poTs0i 3 KOpyIIli€to, i TYT HaBiTh HE TaK roc-
Tpo mocTae (iHaHCOBEe MUTAHHS JaHOI CHTYyallii, a mpobiieMa 3araib-
HOi KOHCTPYKTHBHOI Ta BMOTHBOBAHOI AIsUTBHOCTI MOJITUYHUX Tap-
Til MOKJIMKAHOI TpaloBaTH Ha 0Jlaro YKpalHCBKOI JepxkaBu. 3
iHmoro 0oky, Ha nymKy Kpucenko O. B., ¢iHaHCcOBa cTOpoHa MUTaH-
HSl YTPUMaHHS TONITHYHUX MapTi HA CHOTOJHI € MEPIIOYEProBOI0
i Yac OOrOBOPEHHS JOIUILHOCTI 3alpOBaJKCHHS TakuX 3MiH [9].
[o crocyeTbess KOHKPETHO (HiHAHCOBOI CTOPOHM MUTAHHS, TO 3TiHO
3 ONPHJIIOIHEHOI iH()OPMAITIEI0, KOXKEH T'ojI0¢c BUOOpIs Oy/ie AaBaTu
nodiTH4HIA mapTii mpuban3uo 10 rpH Ha PIK 1 3a Ii KOWITH MapTis
3000B’s13aHa BHCBITJIIOBATH BCI CBOI BUTPATH Ta JOXOJH, i TOJIOBHE,
BOHA HE MaTHMe MpaBa OTPUMYBATH CyMy, BHUILLy IEBHOTO PiBHS Bix
PI3HUX CIIOHCOPIB Ta MeleHaTiB. Y TakoMy BHINAJKy, Ti MapTii, sKi
OyayTh 3aiydaTH Oinblie KOINTIB 3 iHIIUX JKepen (iHAHCYBaHHS, B
3aKOHOJIABYOMY TOPSJIKY MarTh OyTH 1M030aBJIeHI JOTalliii 3 OOKy
nepkaBy. BpaxoByroun Bci «3a» 1 «IpoTH» 11010 (iHAHCOBOI CTOPO-
HU IIBOTO 3aKOHOMPOEKTY, BapTo OyTH JOBONI OOEPEKHHM y CTaB-
JICHHI JI0 MOXKJIMBOCTI TOBHOI[IHHOI IMIUIEMEHTAIlil YXBaJICHOTO 3a-
KOHY. 3 OIIsIy Ha Te, 0 HOro HOPMH CylepedaTh, Y Tepily uepry,
iHTepecaM MPaKTUYHO BCIX BEMUKUX MOJITHYHUX MapTiii B YkpaiHi,
SIKi 3HAYHOIO MIPOIO 3aJIeKaTh BiJl TIHLOBOTO (DiHAHCYBAaHHS. Y IIbO-
My KOHTEKCTi 0COOJIMBOTO 3HA4YCHHS HaOyBa€e pojib JCPKaBHUX Opra-
HiB, MOKJIMKaHMX KOHTPONIOBATH (HiHAHCOBY AiSUTBHICTH MapTid Ta
MOHITOPUTH ii Ha MpeaMeT MOPYIISHHS YMHHOTO 3aKOHOJAaBCTBA.
KittodoBy poib y iboMy mpotieci Mae BigirpaBaTu HamionanbHe are-
HTCTBO 3 IUTaHb 3anobiranHs kopynuii. [IpoGiema momnsrae B Tomy,
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110 1€l opraH JIoci 710 KiHIlg He chopMOBaHO, KpiM TOTO, Ipoliec ¢o-
PMYBaHHsI CIIEIialbHOT KOMICii, sika Ma€e o0paTu HWOro rojioBy, 0Yyio0
no3HayeHo HamaranHaM Kabinery MiHiCTpiB yCyHYTH HeEypsIOBi
opranizaiii Bif y4acti B HboMy. BiAnoBiiHo, iCHyIOTb OOTpyHTOBaHI
MOOOIOBAaHHS IIOA0 MOXKJIMBOI ITOMITHYHOI 3aJIEXKHOCTI areHTCTBA Bif
ypsy, 0 MOXKE 3aIIKOTUTH HOro epeKTUBHIN isIIbHOCTI, 30KpeMa,
y chepi MOHITOPUHTY (DIHAHCOBOI AIsUTLHOCTI TAPTIH.

OTke, mONpPU HU3KY SK MO3UTHUBHUX, TAK i HETATUBHUX BiATYKiB
IIO/I0 LIMX 3aKOHOAABUYMX HOBOBBEIECHb, MOXKHA PE3IOMYBATH JIUIIIE
TOM (haKT, IO Ii 3MiHU B JeP>)KaBHOMY PETYJIIOBaHHI MAPTiHHOI AisIb-
HOCT1 € TIepPCIIeKTUBHUMHM 1 B TIEpIIy Yepry MOKIMKaHI BUBECTH Ti-
HBOBI cxeMH (piHaHCYBaHHS MapTiii 3 OOKYy BMOTHBOBaHHUX MOXKHO-
naauiB. Llefi 3akoH nae 3mory 3poOutu mporec (iHaHCYBaHHS
napTiii Ta iX BUTpaT OUIBII MPO3OPHM i BIAKPUTHUM JJIsl TPOMAISH.
BezymoBHO, TIeBHI NpoLieAypHI MOMEHTH LIbOTO MUTAHHS MOTPE0YIOTh
BJIOCKOHAJIEHHS, ajieé BOAHOYAC, BTUIEHHS IBOTO 3aKOHY B IKUTTS
JacTh MOXKITMBICTh 3MEHIIUTH 3aJISKHICTh MapTiii BiA BenMKOro 0i3-
Hecy, IO CIIPUYMHHUTD 3arajibHe 03JJ0POBJICHHS BCi€i MapTiiHOI cuc-
TeMH B YKpaiHi.

HabmwkenHs mo peanizamii nuTaHHS Jep>kaBHOTO (piHaHCYBaHHS
MOJITHYHUX MApTiil UTHME 38 TAKUMH OCHOBHHUMH HampsiMaMu, SKi B
pa3i JOCATHEHHS IEBHOTO PiBHSI B3a€MHOI KOHCOJIIaIlii Ta KOHCEHCY-
CY MOXKYTb HAaOJHM3UTH HAC 10 HOTO BUPILICHHS.

BucnoBku. [ligOuBatouun miicyMKH, MPONOHYEMO TaKi BUCHOBKH
1 peKOMeH JTallii:

1. HeoOximHa cTpyKTypH3allis MOJITHYHUX TapTiil. Y 3aKOHO/aB-
cTB1 YKpaiHu Mae OyTH YiTKO BUIIMCAHO: IKi caMme MapTii, sSKi Hampsi-
MKH Ta LT iX JISUTBHOCTI MalOTh (PIHAHCYBATHUCS 3 JEpKABHOTO OFO-
TDKETY.

2. Jlpyruit HanpsMOK CTOCYEThCS ITiIBUIICHHS PIBHS €KOHOMIY-
HOi CIPOMOXKHOCTI CyCIIBCTBA B LJIOMY Ta, BiAMOBiIHO, (hiHAHCO-
BHUX MOXJIMBOCTEH Jep:kaBHOTrO Oto/pkeTy. Ha npoMy HampsiMky He-
00XiZIHO BMBA)XKCHO BHM3HAYATH CHIBBiHOLIEHHS MDX ()iHAHCOBUMH
noTpedaMy MONIITHYHOI IiSUTBHOCTI MapTid Ta MPOMOpLisiIMU Horo 3a-
OesreveHHs 3 ypaxXyBaHHAM PI3HHX JpKepend (TOOTO WieHChKI BHECKH,
BHUJABHMYA, 1HIIA TOCIIOAAPChKA MisUTBHICTh MapTild, TPaHTH, MOAAPY-
HKHU Ta caMme JiepKaBHa 4acTka (iHaHCYBaHHS).
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3. I ocraHHiii, TpeTiii HAaNPsAMOK, MoJsArae y GOopMyBaHHI MOJIITH-
YHUMH TapTisIMA TPOMAACHKOI TYMKH O€3MOCepeAHbO MO0 LBOT0
MUTaHHS. BIIIMB MOMITHYHKX MapTiid Ha GOPMYBaHHS CyCIUIBHOL JTy-
MKH Oyjie MaTh BayKJIMBE 3HAYCHHS ISl IPUAHSTTS MOJAAJBIINX MO~
TUYHUX PILICHB 5K 3 OOKY MapilaMeHTy, Tak i 3 00Ky ypsijy.
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Ouaeiinuk B. C., AuTonenko M. HU.

MHPOBJIEMbBI ®PUHAHCUPOBAHUSA ITIOJIMTUYECKUX
HAPTHUI B YKPAUHE U IIYTHU WX PEILIEHUSA

B cmamve uccnedosanvl cneyughura u 0CHO8HbIE UCHIOUHUKU QUHAHCUPOBAHUSL
NONUMUYECKUX NApMUti 8 OeMOKPAMuYecKux cmpanax. Paccmompeno ocobennocmu
DuHaHC080U dessmenbHOCMU NOTUMUYECKUX napmuil 6 YKpauHe, 6 mom uucie 8
usbupamenvrom npoyecce. Onpedenenvi npoodemvbl YUHAHCUPOBAHUSL NOTUMUYECKUX
napmuii 8 Yxpaune u pekomenoosanvl nymu ux pewerus. Ilpednodiceno 661600l u
PEKOMEHOayUU.

Knrouesvie cnosa: nonumuueckas napmus, usOupamenbHolil npoyecc, uzoupa-
MENbHASL KOMNAHUS, (QUHAHCUPOBAHUE, 20CYOAPCMBEHHOE (DUHAHCUPOBAHUE, YACH-
HOe (PuUHAHCUPOBAHUE, PUHAHCOBBIL KOHMPOTb, 3AKOH.

Oliinyk V. S., Antonenko M. 1.

PROBLEMS OF POLITICAL PARTIES FINANCING IN
UKRAINE AND THE WAYS OF THEIR SOLVING

Pecularities and basic sources of political parties financing in democratic
countries are investigated in the article. The pecularities of financial activity of
political parties in Ukraine, including electoral process are examined. The problems
of political parties financing in Ukraine are determined and the ways of their solving
are offered. Conclusions and recommendations are offered.

The author indicates that state financing of political parties is the main trend in
modern European parliamentary development. Sufficient number of laws on this
issue in Ukraine makes it impossible to clarify the system of political parties
financing because their norms contradict one another as they were passed at
different times and are based on different concepts of the state policy. These laws
don't allow to keep control over the order and the amount of sponsors’ fees, as well
as to control accounts and their use, that causes deformation of the political party
itself and turns it into a close-type agency. The author comes to the conclusion that:
it is necessary to structure political parties, one should define carefully the
correlation between financial needs of the political party activity and its financing
proportions, taking into account different sources, political parties should form
public opinion dealing with this issue.

Key words: political party, electoral process, election campaign, financing,
state financing, private financing, financial control.

118



Hayxoswit Bicauk CiBepmman. Cepist: [IpaBo Ne 1(3),2018

VIIK 351.713(477)
Cuxaa M. M.,
KaH/AW/aT IOPUIMYHNX HaYK, JOIEHT Kadenpu
aJIMiHICTPaTUBHOI'0, IWBLIBHOT'O Ta TOCIIOIAPCHKOTO MPaBa i Mpoliecy,
Axazemis Jlep>kaBHOI NeHiTeHIIIapHOT cyx0n, M. UepHiriB, Ykpaina
HIOA0 HOPMATUBHO-ITIPABOBOI'O PETYJIOBAHHS
AISAJIBHOCTI OPI'AHIB KOHTPOJIKO

Y ecmammi oocniooceno numanna nopmamueHo-npasosoeo 3abe3neuents Oisib-
HOCMI KOHMPONIOIOUUX 0PeaHi8, NPOAHATIZ08AHO PI3HI MOYKU 30PY GUEHUX HA OOYilb-
HICMb NPULHAMMSA HOPMAMUBHO-NPABOBUX AKMIE, 8 AKUX V MAUOYMHbOMY SUHAYA-
JUCL OU HANPAMU KOHMPOTILHOL OISLIbHOCHI, NPUHYUNU, popmu, nepenix cyo ekmis
ma npoyedypy 30ilCHeH 1 KOHMPOJIO.

Y emammi nadano nponosuyii w000 npasosoeo pezynro8anHs NUMAaHbL OP2aHi-
3ayii ma yHKYIOHY8AHHsL OPeAHi8 KOHMPOIIO.

Knrwuosi cnosa: xonmpons, opean KOHmMpoOmo, Npagosi 3acadu opeanizayii i
30IlCHEHHS, KOHMPOTIO.

IMocTranoBka npodjemn. [IparHenHs YKpaiHu cTaTd MOBHOLIH-
HUM 4ieHOM B €BporneiickkoMmy Coro3i copMmyBaiiu oTpedy B pea-
Jizanii 62 peopM Ta mporpam Po3BUTKY JIEPIKaBH, 110 3aKpIiIllJICH] B
«Crtparerii ctamoro po3BuTky “Yipaina—2020"», cxBajeHoi Yka3om
[pesunenta Ykpainu Bix 12 ciuns 2015 poky Ne 5/2015. Opnum 3
MUTaHb, 0 3allJIJAHOBAHO B paMKax IMX pe)opM, € CKOPOUCHHSI KiJIb-
KOCTI OpraHiB IepKaBHOTO HarsAy (KOHTPOIIO), a TAKOK OHOBJICHHS
3aKOHO/IABCTBA, IO PEryJio€ AiSUIbHICTH KOHTPOJIOIOYMX OpraHiB.
3Bakalouu Ha BUKIIAJEHE, MOXKEMO TOBOPHUTH MPO Te€, M0 MUTAHHSI
HOPMAaTHBHO-TIPABOBOTO PETYNIOBAHHS AiSTIBHOCTI OPTaHiB KOHTPOITIO
€ aKTyaJIbHUMH Ha ChOTOJTHI.

AHani3 octaHHiX aociaigkenb i myOaikamiii. barato BueHmx
NPUIUSUINA yBary pi3HUM acnektaM (yHKIIOHYBaHHS OpraHiB KOHT-
PO Ta HOPMATHBHO-TIPABOBUM 3acajiaM ix JisUIBHOCTI, 30Kpema,
Agsep’sinoB B. Bb., Anapiiiko O. @., I'apamyk B. M., lennciok C. @.,
KobOpuncekuii B. FO., Hwxuauxk H. P., Iominens O.I1., Cymun-
cekuii O. 1., Tapoesa B. B., lllepuyk B. O., Illlecrak B. C. ta inmi.
HatomicTe eBpoiHTerpamniiiHuii BEKTOp PO3BUTKY HaIoOl Jep)KaBH
chopMyBaB MOTpedy B JOAATKOBUX HAYKOBHX JOCIIPKCHHSX.

Mera crarTi. Lle nociipkeHHS TPUCBIYCHO 3’ CYBAaHHIO MTOTPEO
HOPMATHUBHO-TIPABOBOTO 3a0€3IMEUEHHS MisTIbHOCTI KOHTPOJFOIOYHMX
OpraHiB, a TaKOX HAJIAHHIO MPOIMO3UIIIH I0J0 MPABOBOT'O PETYIIO-
BaHHS NMMTaHb OpraHizamii Ta (yHKIIOHYBaHHS OpPTraHiB KOHTPOIIO.
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Buxnan ocHoBHOro matepiany. OpraHizamiiiai Ta IpaBoBi 3acaju
JISTTBHOCTI KOHTPOJIFOIOUMX OPraHiB 3aKpilieHi B HOPMaTHBHO-TIPABO-
BUX aKTaX, IO PETYIIOIThH TiSUTBHICTh K OKPEMOTO KOHTPOIIIOIOYOTO
Oprasy, Tak i BH3HA4alOTh MPABOBI OCHOBH 3MiHCHEHHS PI3HUX BUIB
KOHTpoIo. Bee 11e cBimunTh Mpo HaJMIpHO BEJHMKY KUIBKICTH HOpMa-
TUBHO-TIPABOBUX aKTiB, SKi JyOJIOIOTH MOBHOBAa)KEHHS KOHTPONIIOO-
YHMX OpraHiB, IO MPU3BOJHUTH A0 Hee()eKTUBHOTO BUKOPHCTAHHS KOH-
TPOJIIOIOYOr0 PECypCy Ta HAJMIPHOrO BiJBOJIIKAHHS BiJl OCHOBHOL
pOOOTH MIIKOHTPOJILHOrO Cy0’€KTa, a 1€ HEOJAMIHHO BILTUBAE HA pe-
3yJIbTATUBHICTh MOTO JISUTBHOCTI Ta JIOMYIIEHHS HOBUX HEMOMNIKIB. Y
3B’SI3Ky 3 IUM TIOCTa€ HarajibHa Motpeda y MpUAHATTI BiAMOBiAHOTO
3aKOHO/IABYOT'0 aKTa, SKUM OW Oys0 BU3HAYEHO BUYEPIHUHN TeEperiK
KOHTPOJIOIOYMX OpraHiB Ta iX KOMIIETEHIII0, IO CHpHIo O BUpi-
HICHHIO YMMAaNol KIJIbKOCTI MpoOJieM SIK y MPaBOBOMY peETyJIIOBaHHI,
TakK i B oprasizaiii 34iiCHEHHS] KOHTPOJIIO.

[oxibny x mozuuito BUcHoBIIOBaB ['apamyk B. M., Ha nymKy
SKOT0, KpiM MpoekTy 3akony Ykpaiau «Ilpo aepxaBHHI KOHTPOJIb Yy
cepi MisTTbHOCTI OpraHiB BUKOHABYOI BJIaJIU Ta IX MOCAJI0BUX OCIO»,
SKHH HUHI PO3pPOOISAETHCS, NOPEYHO MIArOTYBAaTH 1 3aKOHOMPOEKT
«[Ipo rpoMaackkuii KOHTPOIbL B YKpaiHi», e Ha 3aKOHOAABYOMY pi-
BHI 3aKpIMHUTH HAMIPSIMKH KOHTPOJIBHOI JisNTEHOCTI IPOMaJICbKUX KOH-
TPOJIIOIOYMX YTBOPEHb, MPUHIMIIM Ta MpaBuia 3MIHCHEHHS TaKOro
KOHTPOJIO, HOr0 IOpPUANYHOTO OPOPMIICHHS, B3aEMOJIi TPOMaICBKO-
CTi 3 TMPaBOOXOPOHHHUMH OpPraHaMH Ta CIEHiaJli30BAHHUMH KOHTPO-
JIIOIOYUMH  CTPYKTYPaMH, MEXaHi3M BIAMOBIJAIILHOCTI JIEPKABHUX
CTPYKTYp Ta iX MOCaJ0BUX OCI0 3a HEBHKOHAHHS a00 HESKICHE YU
HECBOEUaCHE BUKOHAHHS 3aKOHHUX BHMOT I'POMaJCHKOCTI Ta iH. Mo-
KIIMBUH 1 HIINH HANPSIMOK: pO3POOHTH y3araibHIOIOUYHN 3aKOHOMPO-
ekT «[Ipo xoHTpons B YKpaiHi», A€ Li MUTaHHS BUOKPEMUTH B CAMO-
cTiiiamid po3min [1, c. 353].

Anppiiiko O. @. mpornoHye 3aKOHOJABUMH aKT 3 OPiIEHTOBHOIO
Ha3Bor 3akoH Ykpainu «[Ipo jepkaBHUI KOHTPOJb y cepi BHKO-
HaBYOi BJIaJIN», IKUM OU BU3HAYAIIMCS 3arajbHi MPOIEIYPHU JIePIKaB-
HOT'0 KOHTPOJIIO, a OCOOJIMBOCTI iX MPOBEJCHHS B OKPEMHUX cepax Ta
CreiaIbHUMH Cy0’€KTaMH KOHKPETH3yBajKcs O y rajqy3eBUX HOpMa-
TUBHO-TIPAaBOBUX akTax [2, c. 208].

lecrak B. C. 3a3nHauae, mo HeoOXximHo mpuitHsaT 3akoH «IIpo
Jiep’)KaBHUI KOHTPONb B YKpaiHi» Ui IOpUAMYHOTO 3a0e3MeyeHHs

120



Hayxoswit Bicauk CiBepmman. Cepist: [IpaBo Ne 1(3),2018

LLTICHOCTI (QYHKIIOHYBaHHS HAallIOHATBHOI CUCTEMH JIEPKaBHOTO KO-
HTpomio [3, c. 174].

[ominens O. 1. Haromomye Ha po3poOJIeHHI Ta BIPOBAKEHHI
Konmnenuii pedopMyBaHHs CHCTEMH KOHTPONIIO B JEPKAaBHOMY YII-
paBminHi Ykpainu ta KoHuenuii cranaapTr3anii KOHTPOIBbHOT Hisiib-
HOCTI B JepKaBHOMY YIpaBJiHHI YKpaiHW, a TakoX BiH MPOIMOHYE
MOKJIACTH 1X B OCHOBY JJISi PO3POOKHM 3aKOHOAABUMX aKTiB, a came:
3akoHiB YKkpainu «[Ipo KOHTpoOIb y cHCTeMi JIepKaBHOTO YIpaBIiHHS
VYxpainny, «[Ipo nep>xaBHuil PpiHaHCOBHI KOHTpONIBY [4, C. 6].

TapoeBoro B. B. Bu3HaueHO HEOOXiAHICTH MPHUUHATTS 3aKOHY
Ykpaiau «IIpo cucteMy KOHTPOIIO Ta KOHTPOJBHOI BJIAJN» IIOJO
MPaBOBOTrO O(OPMIICHHS Ta PEryJIFOBaHHS OCOOTMBOCTEH KOHTPOJIb-
HOT Biiaju B Ykpaii [5, ¢. 8-9].

Kobpuncekuii B. 1O. BucnoBuB BiacHe 0adeHHs! 3aKOHOMPOEKTY
«[Ipo Komiter nepxaBHOT0 KOHTpOIO Y cepi HamioHanbHOI Oe3me-
Ku YKpaiHuy, kil MOke OyTH MOKJIaJICHO, HA HOro AYMKY, B OCHOBY
Konnenii gep:xaBHOro KOHTPOJO y chepi HallloHANBHOI Oe3meKu
VYkpainu [6, c. 151].

3 MeTOI0 BJOCKOHAJIGHHS 3aKOHOZABYOI perjiaMeHTallii BiTHOCHH Y
cepi 3ilicCHEHHS rpoMaJicbkoro koHTpoio, lenuctokom C. @. nose-
JICHO JIOLIBHICTE: a) po3poOJieHHs MPOeKTIB 3akoHiB Ykpainu «[Ipo
TPOMAJICBKUI KOHTpPONb» Ta «IIpo 0XOpOHY IpOMajchKOro MOPSAKY»,
«I1Ipo mpaBOOXOPOHHI OpraHU Ta MPaBOOXOPOHHY ALUIBHICTEY. 3arpo-
MIOHOBAaHO CTPYKTYpy NpoekTy 3akoHy YkpaiHu «lIpo rpomaachkuii
KOHTpOJIbY; 0) mpuitHsatTs KoHuentii peopMyBaHHsT IpaBOOXOPOHHOT
CHCTEMH JIepKaBU B LUIOMY 1 Ha ii OCHOBI po3poOka 3akoHy YKpaiHu
«IIpo mpaBOOXOPOHHI OpPraHy Ta MPABOOXOPOHHY ALUIBHICTHY. Y IHX
3aKOHO/IABUMX aKTax 3alpOMOHOBAHO BCTAHOBUTU: BHYEPITHHH IEPETIK
CTPYKTYP, IO MiANaAaroTh MiJ] MOHSTTS «[IPAaBOOXOPOHHI OpraHmy»; 3a-
rajibHi BUMOTH JI0 1X JisUTBHOCTI; CITUIBHI Il HUX MpaBa Ta 000B’SI3KH;
3acajiy MiI3BITHOCTI Ta MiAKOHTPOIBHOCTI CyCHUIBCTBY [7, . 17-18].

Ha namy nymKky, cepen BHILE3TaJaHUX MPOEKTIB 3aKOHIB YKpai-
HH, a came: «[Ipo nep>kaBHHI KOHTPONB y cdepi TisUTbHOCTI OpraHiB
BHKOHABYOI BJIAJIU Ta iX MOCaJ0BUX 0CiO», «IIpo rpoMasichKuii KOHT-
ponb B Ykpaini», «I[Ipo nepkaBHUN KOHTpONb y cepi BUKOHABUOI
Biagu», «lIpo cucreMy KOHTpOIIO Ta KOHTPOJIBHOI Biagu», «IIpo
JIepKaBHUM KOHTPOJbL Yy cepi HaimioHaIbHOI Oe3rmeku YKpaiHuy,
«[Ipo Komirer nepxaBHOT0 KOHTpOIIO Y cepi HamioHanbHOI Oe3me-
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Kd YKpaiHW», TOUUIbHO O OyJI0 BUBHAYMTH JIMIIEC OJJMH HOPMAaTHBHO-
MPaBOBHM aKT, KUK OM MaB CHJY 3aKOHY Ta BPETYNIIOBaB yCi BUAM
KOHTPOJIO ¥ BU3HAYMB KOMIIETEHIIII0 KOHTPONIOIOYHX Cy0’eKTiB. B
IHILIOMY X BHIAJKY, y pa3i MIPUHHATTS OKPEMHUX 3aKOHIB, siKi O pery-
JIIOBAJIM OKPEMUH BHJI KOHTPOJIIO, a TAKOXK OKPEMHUX 3aKOHIB, sIKi O
peryJIroBaliv 3/IiICHEHHSI KOHTPOIIIO 38 OKPEMUMH chepaMu JisIIbHO-
CTi, BUHHKHE TpobiieMa, 1o OyJae BUpakaTHCh y HasBHOCTI BEIUKOT
KUIBKOCTI TPAaBOBHX aKTiB, SIKi AyONIOIOTH MOBHOB)KEHHS KOHTPO-
JIOIOYMX OpPTaHiB, U0 CYNPOBOKYETHCS HEraTUBHUMH HACIiIKAMU B
JUSUTBHOCTI SIK KOHTPOJTIOFOUMX, TaK 1 MIJKOHTPOJILHUX CY0 €KTIB.

HaykoBusiMu BUCTIOBITIOBAMCH JyMKH PO YTBOPEHHSI KOMIIETEHT-
HUX OpraHiB, siKi O 37ifiCHIOBaIM KOHTpOJb, a came: ABep’siHOB B. b.
ta AHppiiiko O. @. nporonyBanmu yTBOpUTH JleprkaBHHI KOMITET KOH-
Tponto [8, c. 25], Huxuuk H. P. HaronomryBama Ha HEOOXiTHOCTI
yTBOpeHHsI MiHicTepCcTBa Aep»KaBHOIO KOHTpoiro Ykpainu [9, c. 59],
[TeBuyk B. O. mpornoHyBaB yTBOpUTH YpSAI0BY paay 3 MHUTaHb KOOp-
nuHanii kontpomto [10, c. 113], Cymmuncekuii O. . noTpuMyBaBcs ay-
MKH TIpO JOLTBHICTh YTBOpeHHsT KoMiTeTy Jep:kaBHOrO KOHTPOIIO SIK
BUIIOTO OpraHy Jep:KaBHOI BIAAW (YHKIIOHATBHOI CIPSIMOBAaHOCTI
[11, c. 238], Kobpunchkkuii B. 1O. BuciOBMOBaB AyMKY PO HEOOXin-
HicTh yTBOpeHHs KoMiTeTy Nep:kaBHOrO KOHTpOJIo y cdepi Hario-
HaJIbHOT Oe3neku Ykpainu [12, ¢. 130].

Ha namy aymKy, yTBOpeHHS JOAATKOBHX KOHTPOJIIOIOUMX Opra-
HIiB HE BIANOBi/a€ BCTAHOBJIEHMM BHMOTaM Ta 3aX0JaM IIOAO iX CKo-
pouenns. TyT Bapro Haragat, mo KoHIemiri€ew aaMiHiCTpaTUBHOL
pedopmu B YkpaiHi, 3aTBepkeHoi Ykazom [Ipesunenra Ykpainu Bin
22 munHs 1998 poky Ne 810/98, BcraHOBIEHO, MO pedopMyBaHHS
OpraHi3alliifHuX CTPYKTYp BHKOHABYOI BIaJW € HAMOUIbII CKIIaJHOIO
npobieMoro aaMiHicTpaTHBHOI pedopMu B YKpaiHi, y 3B 3Ky 3 UHM
TYT MOTPIOCH CHUCTEMHMH MiJXiJl, KWW JO3BOJISIE BHU3HAYATH OITH-
MaJbHi A moTped YKpaiHu KUIBKICTh Ta CTPYKTYPY OpPTaHiB BHUKO-
HaBYOI BJIaIU.

Paszom 3 UM citig 3a3HAYUTH, 0 IS OHTHUMI3alil CHCTEMH ILIE€H-
TpaJbHUX OpPTaHiB BUKOHABYOI BIAJH, YCYHEHHS JyOIIOBaHHA iX MO-
BHOBAXCHb, 3a0€3MEUCHHS CKOPOUCHHS YMCEIBHOCTI YIPaBIiHCHKOTrO
amapary Ta BUTpaT Ha WOro yTpUMaHHS, MiBHIICHHS e()EeKTUBHOCTI
nepkaBHoro ynpasiiHHs 9 rpymas 2010 poky Ipesuaent Ykpainn
BugaB Yka3 «[Ipo onTuMizamito CHCTEMH IEHTPaIbHUX OpraHiB BH-

122



Hayxoswit Bicauk CiBepmman. Cepist: [IpaBo Ne 1(3),2018

koHaB4ol Biaaam» Ne 1085/2010 3 mojgayibmumu 3MiHAMK B PeIaKilii
Bix 21 ciuns 2014 poky.

VY 3B’A3Ky 3 MPOBEACHHSM KOHCTUTYLIMHO-TIPABOBOI pedopMH
21 motoro 2014 poky Oys0 NpUIHATO ITOBrooviKyBaHUH 3aKoH YKpa-
inn Ne 742-VII «IIpo BimHOBIEHHS Aii OKpeMHX monoxeHb Koncruty-
1ii YkpaiHuy», BIAMOBIIHO JIO SIKOT'O TOBHOBA)KCHHS 100 YTBOPEHHS,
peopranizaii Ta JiKBifaIii MiHICTEPCTB Ta IHINKMX IIEHTPaJbHUX Opra-
HIB BUKOHABYOI BJIaJM 3aKpimieHo 3a Kabinerom MinicTpiB Ykpainu,
SKHH CBOEIO TIOCTaHOBOIO «[Ipo onmTuMi3alilo CHCTEMH IEHTPabHUX
opraniB BUKoHaBuoi Biagm» Bin 10 Bepecust 2014 p. Ne 442 3atBepauB
«CxeMy cpsiMyBaHHS 1 KOOpAMHALIi AiSUTHOCTI IIEHTPaJIbHUX OPraHiB
BUKOHaBuOl Biau KaGinerom MiHicTpiB YkpaiHu 4epe3 BiJOBIIHUX
uyneniB Kabinery MinicTpiB YkpaiHu», B sikiii 3a3HaumB 18 wMiHic-
TepcTB Ta 46 IHIIMX IEHTPATBLHUX OPraHiB BUKOHABYOI BIaH, IO Ha
11 meHTpaIbHUX OpraHiB BUKOHABYOI BJIa MEHIIE, HiXK OyIllo 3aTBep-
mreHo YkazoMm [lpesunmenta Yipainm «[Ipo ontumizariro cucremu
LEHTPAJILHUX OpraHiB BUKOHaBuOi Biaam» Bix 09 rpymns 2010 poky
Ne 1085/2010 B penaxuii Bix 21 ciuns 2014 poky y «Cxemi opranizarii
Ta B3aEMOJIii [ICHTPAJIBHUX OPTraHiB BUKOHABYOI BIaJIN.

Baprto Takox 3a3HauMTH, 110 CKOPOYEHHS KOHTPOIIOIOUUX Opra-
HIiB € OZIHUM 3 MPIOPUTETIB HOBOI MOMITHKH JAEPKABHOTO YIPABIiHHSL
Tax, y [lnani 3axoxis 3 Bukonanus [Iporpamu npisuibHocTi Kabinery
MiunictpiB  Ykpainn Ta «Ctpaterii cramoro po3BUTKY ‘“Ykpai-
Ha-2020"» y 2015 porti, 3aTBepKeHOMY po3nopskeHHsM Kabinery
MinictpiB Vkpainu Big 4 Oepe3ns 2015 poxy Ne 213-p, 3a3nadeHo
3aBJIaHHA II0JJ0 CKOPOYEHHS KUJIBKOCTI PeryasiTOPHUX Ta KOHTPOIIO-
IOYMX OPTaHiB NMUISXOM X 3JIUTTS 200 JKBifalii, 3a0e3MneueHHs yCy-
HeHHs OyOmoBaHHS (YHKLIA MK OpraHaMu JEp»KaBHOTO HarIIsAy
(koHTpONIO) 200 JeneryBaHHS OKpeMux (YHKIIIH Jiep:kaBU camope-
TYJIIBHUM oprasizauisM. PeamnizyBaTu 1e 3aBaaHHs Oylio 3ariaHoBa-
HO IUIAXOM BIPOBADKEHHS PEryasTOPHOI MOJeni, 1o nependavae
KUIBKICTh Ta (DYHKIii KOHTPOJIOIOUMX OpraHiB BiAMOBIIHO IO CTaH-
naptie €C ta Yroau npo acouianito Mix YKpaiHOIO, 3 0JHi€T cTOpo-
HU, Ta €BporneiicbkkuM Coro30M, €BpONEHCHKUM CITIBTOBAPUCTBOM 3
aTOMHOI eHeprii 1 iX Aep’kaBaMHU-4ICHaMH, 3 IHIIOI CTOPOHH.

BucHoBku. Buxoasuu 3 BUILEBUKIIAJIEHOTO, @ TAKOXK BPaxOBYIO-
Yl MPIOPUTETH HOBOI MOJITUKU JAEP)KABHOTO YIPaBIIHHS y CBITII
peanizamii «Ctparterii crajgoro po3BUTKy “Ykpaina—2020"», cxBa-
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nenoi VYkazom [Ipesugenta VYkpainm Big 12 ciuas 2015 poky
Ne 5/2015, nmponoHy€eTbCsl MPUUHATH OAMH 3aKOH, OPi€EHTOBHA Ha3Ba
sikoro 0 Oyna «[Ipo OCHOBHI 3acaju KOHTPOJIIO 3a JISJIBHICTIO Opra-
HIB TyOJIIYHOI BJIAJH Ta Cy0’€KTIB TOCIONAPIOBAHHSY, IKUM O 0YI10
BHM3HAYEHO NPaBOBi 3acaay OpraHizamii i 3AiCHEHHS PI3HUX BUJIB
KOHTPOJIO, OKPECTICHO BHUEPITHUIA TIEpeNTiK Cy0’ €KTIB KOHTPOIIIO Ta iX
KOMIIETEHIIIIO.
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Cuxan M. M.
OTHOCUMTEJIBHO HOPMATHUBHO-ITPABOBOI'O
PET'YJIUPOBAHMUA JEATEJIBHOCTHU OPTAHOB
KOHTPOJIA

B cmamve uccredosamnvl 60npocsl HOpMAMUBHO-NPABOBO20 obecneuenus Oesi-
MeNbHOCMU KOHMPOIUPYIOWUX OP2aH08, NPOAHANU3UPOBAHbI PA3IUYHbIE MOYKU 3pe-
HUSL YUeHbIX HA YenecooOpazsHoCmb NPUHAMUS HOPMAMUBHO-NPABOBBIX AKMOS, 8 KO-
Mopuvix 6bl ONpedensinucL HanpasieHus KOHMPONbHOU O0esmenrbHOCHUY, NPUHYUNDL,
gopmbl, nepeuens cyovLexmos u npoyedypa ocywecmenerisi KOHmpoJs.

B oaunoii cmamve nodanvl npeonodicenuss no NPABoOBOMY pecyiuposaHuio 8on-
POCo8 opeaHuzayuu U QYHKYUOHUPOBAHUS OP2AHO8 KOHMPOJIAL.

Knrouegvie cnosa: konmpons, opean KOHMpPONs, NPABOGble OCHOBbL OPSAHU3AYUU
U ocywecmeneHusi KOHmporns.

Sykal M. M.

CONCERNING NORMATIVE AND LEGAL REGULATION
OF OF CONTROL BODIES ACTIVITY

The author investigated and described in the article issues of normative-legal
support of activity of controlling bodies in this article. He analyzed the different
points of view of scientists on the appropriateness of adopting regulatory acts, which
would consolidate the directions of control activity, principles, forms, list of subjects
and procedure for the implementation of control.

The author analyzes the approaches of scientists concerning the adoption of
draft laws of Ukraine, namely: «On state control in the field of activity of executive
bodies and their officials», «On public control in Ukrainey, «On state control in the
sphere of executive powery, «On The system of control and control authority», « On
state control in the sphere of national security of Ukraine», «On the State Control
Committee in the sphere of national security of Ukraine» in the article. He
substantiated the feasibility of adopting only one normative legal act that would have
the force of law and regulated all types of control and defined the competence of
controlling entities.

The author points out the inappropriateness of the adoption of separate laws
that would regulate a separate type of control, as well as separate laws that would
regulate the control of certain areas of activity. This situation will create a problem
that will be manifested in the presence of a large number of legal acts that duplicate
the powers of the controlling bodies. Adoption of a large number of laws regulating
the activities of controlling bodies will have negative consequences in the activities of
both controlling and controlled entities.

The author substantiates the inexpediency of establishing additional supervisory
bodies. He notes that this does not meet the established requirements and measures
for their reduction, in particular the Concept of Administrative Reform in Ukraine,
approved by the Decree of the President of Ukraine of July 22, 1998, Ne 810/98.

Key words: control, control body, legal principles of organization and
implementation of control, normative and legal support, law adoption.
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LEGAL REGULATION AND THE ESSENCE
OF STATE CREDIT

The article is dedicated to determination of the essence of one of the most
important institutes of financial law, state credit. Providing carrying out the purpose
of public financial activity (recovery by the state all financial costs) also maintains
due to using this legal institution of financial law. Different approaches to the
determination of the essence of the state credit, that means the ability of the state to
provide extra-earnings to the budget, to cover its deficit, are analyzed. Relationships,
concerning state credit, are characterized by inequality of sides, where one side is
the state as the borrower and the other side is the population and business entities as
creditors. They have a number of peculiar features, which give the opportunity to talk
about the state credit as financial and legal institute.

The state credit is a complex of special economical relationships, in which the
state acts as a debtor and the population and business entities act as creditors. State
credit institute is a form of physical and juridical persons’ participation in forming of
state’s money national fund. The money, got from the state credit, doesn’t give new
incomes, but it acts as temporary state’s resource, that must be returned.

Wider concept of the state credit can be determined as an institute of financial
law, which unites and regulates a homogeneous group of financial legal relations
about mobilization of temporary free money of enterprises, banks, population’s
savings for national needs and is one of the forms of physical and juridical persons’
participation in forming of state fund.

The main purposes of state credit are:

— solving of the problems of budget deficit,

— realization of regional financial and credit policy, that is directed towards
equalization of population’s social and economical life conditions and functioning of
regional economy;

— support of local municipality while solving urgent social and economic tasks;

— support of priority for the economy sectors and kinds of activity.

Legal relations that develop in the area of the state credit are very different.
Huge amount of subjects, which have specific authorities, takes place in them. The
peculiarity of legal relations in the area of the state credit is the fact, that they have
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state power character and the state, in spite of its debtor’s position, sets the rules of
subjects’ behavior by itself.

Key words: state finance, public finance activity, credit, the state credit, cost funds.

Target setting. The state is organization of political power of any
society, acts as a representative of the interests of the whole people
and expresses its will. In order to manage the affairs of the entire
society, the state uses a specific mechanism - the mechanism of state
administration. The main means of ensuring activity of the state and
at the same time its instrument are public finances.

The purpose of the article is to determine the role of public
credit as a leading institution of Financial Law, its essence and
significance for the functioning of the state and local self-government
while conducting of public financial activities.

Public finances are a system of public relations related to the
mobilization, distribution and use of centralized and decentralized
funds to fulfill the tasks and functions of the state and local self-
government. That is, public financial activity of the state is
conditioned by the objective necessity and is the process of
collecting, distributing, redistributing and using centralized and
decentralized funds of cash that ensure practical fulfillment of state
functions [1, p. 10].

The purpose of public financial activity of the state as a basic
category of Financial Law is determined by financial needs of the
state itself and is to cover the state of all financial expenses. As P.S.
Patsurkivskyi correctly observes "this ultimate strategic goal of
financial activity of the state can only be realized through the
implementation of intermediate tactical goals of such activities" [2, p.
4]. Among the main goals the researcher identified: collecting cash by
the state in its financial funds; distributing them according to the
needs and state priorities; using of collected cash for the fulfillment of
state tasks [2, p. 4].

The attraction of funds to the state budget is carried out with the
help of methods of mobilizing financial resources. However, these
funds for the state, as a rule, are not enough and providing
uninterrupted financing of public needs, the state is resorting to
attracting free financial resources of individuals and legal entities. It
is these relations that are relations of state credit, where one side is

127



Ne 1(3),2018 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

the state as a borrower, and the other - the population and economic
entities as lenders. They have a number of distinctive features that
make it possible to talk about public credit as a financial and legal
institution [3, p. 123]:

- in the case of a state loan, the borrower is a state that attracts
funds for their needs on the basis of reciprocity, and natural and legal
entities that provide their own funds for temporary use, act as
creditors of the state;

- borrowing state unilaterally establishes the terms of issue, the
procedure for realization and repayment of the loan, etc.;

- states loan is not secured by a pledge, but is guaranteed by the
financial resources of the state.

Thus, public credit is a set of special economic relations, in which
the state acts as a debtor, and the population and economic entities are
creditors.

As the peculiarity of Financial Law, as Yu. A. Rovinskyi noted, is
the presence of two kinds of legal institutions in it: single and mixed
(complex), then we can talk about the assignment of public credit to
integrated institutions of Financial Law, because it is affected by such
branches of Law as Constitutional, Administrative, Civil. The
criterion for assigning a state loan to Financial Law is the function of
mobilizing the state funds to meet state and social needs.

Determination of the place of state credit in the system of
Financial Law is primarily due to the division of the branch of Law
into general and special parts. General part of Financial Law includes
the rules that establish the basic principles, legal forms and methods
of public financial activity, the competence and legal status of its
bodies, establish a single financial system and methods of financial
control. Special part of Financial Law is the institutions that regulate
certain types of homogeneous financial relations, which are
interconnected as separate subgroups. The institution of state credit
belongs to them.

The institute of state credit is a form of participation of
individuals and legal entities in the formation of nation-wide fund of
state money. In relations in the area of state credit creditors are
physical and legal persons, and the debtor is the state. The object of
the state loan is temporarily free funds of citizens and economic
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entities, which are transformed into additional financial resources of
the state. And although revenues from state loans are additional
source of revenue for the state budget, it is impossible to talk about
receiving state revenue. This is due, first of all, to the general
principles of lending, which consist in the timeliness, repayment and
payment, which gives rise to the obligation of the state to repay the
debt within a specified time period and to pay interest on the use of
the funds provided. That is, the money received from the state loan,
does not give new profits, and acts as temporary resource of the state,
which is should be returned.

As an economic category, public credit reflects some of the
essential characteristics of credit relations, but it has some differences
compared to a bank loan.

Firstly, with bank lending, borrowing is aimed at obtaining profits
by banks. Repayment of loans is carried out at the expense of
productive use of borrowed funds, and interest repayment - at the
expense of additional profits from the pro-loan measure.

With a state loan, the purpose of borrowing funds from the state
is to attract additional financial resources to cover the deficit, which
is usually caused by high expenditures of the state budget. For the
most part, this is an unproductive expenditure directed at social and
public needs.

Secondly, the essential difference between state and bank loans is
the principle of security of loans. For a bank loan, there is a whole
system of material security (in the form of collateral, insurance,
guarantees, etc.), and for state loans there is no direct provision
(according to its obligations, the state meets all financial resources).

Thirdly, the need for enterprises and organizations in bank loans
arises in connection with the uneven movement of value in production
and exchange. The need for public credit arises because of the country's
financial difficulties, that is, the imbalance between the movement of
money in circulation and the commodity resources to cover them.

Fourthly, bank credit is related to the part of money circulation,
where money serves as a means of payment. That is, with the help of
a loan, the greater part of commodity payments are carried out. With
state credit, money is used not only as a means of payment but also as
a means of circulation.
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Fifthly, a bank loan has a strictly targeted purpose. It is used for
timely monetary circulation. State loans are generally used globally to
finance capital expenditures and costs associated with solving social
problems.

Sixthly, with a bank credit terms and conditions of repayment are
strictly regulated by the terms of the loan agreement and for their
violation of the borrower applied economic sanctions. With a state
loan, they can be unilaterally changed by the state, and economic
sanctions are not foreseen or applied to the borrower.

Seventhly, bank loans are mainly related to non-cash money
circulation, since the attraction and provision of funds is carried out
by transferring them from one account to another. State loans are
more widely used in the field of cash circulation, which is an
effective lever of public cash management in the country.

Eighthly, bank credit is a source of growth in the amount of cash
in circulation, and public credit contributes to their reduction.

Actual scientific researches and issues analysis. The first
scientific studies of public loans were carried out in the late
nineteenth and early twentieth centuries by such well-known
scientists as: A.A. Aleksieiev, A.A. Nikitinskyi, M. F. Orlov, L.S.
Mordvinov. The concept of state policy in the field of state credit
changed after the socialist revolution of 1917. Banking system of the
country was nationalized, specialized financial bodies, which
provided a massive subscription to state loans were created.

Studies of the institution of state credit in the Soviet era were
almost non-existent. Only separate papers of YU. A. Rovinskyi,
E. A. Voznesenskyi, L. K. Voronova, R. O. Khalfina showed a brief
description of the state credit as a component of the financial system
and the Institute of Financial Law. The complex study of this problem
was first carried out in the 70's by S. D. Tsypkin. In the paper "Legal
regulation of state credit in the USSR" he formulated the concept of
public credit; dwell on the peculiarities of the legal regulation of the
funds attracted by the state; characterized the forms of state credit in
the USSR [4]. Further research on the problems of state credit was
made by M. M. Artemov., who focuses on the legal regulation of the
savings case [5].
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The treatment of the concept of "state credit" by different scholars
1s somewhat different. Thus, L. K. Voronova defines state credit as a
form of financial legal relations, in which the state actively resorts to
the mobilization of monetary and material assets from legal entities
and individuals on the principles of voluntary, repayment,
reimbursement and maturity [1, p. 283]. Russian scientist N.L
Khimicheva responses the view that public credit can be considered
in different ways. In particular:

- as an economic category, a state loan is a system of financial
relations that arise as a result of voluntary involvement of the state for
the temporary use of free funds of legal entities and individuals;

- as public financial and economic relations, state credit is the
relations between the state, on the one hand, and legal entities and
individuals on the other hand, in which the state is the borrower of
free funds of these entities;

- from a legal point of view, a state loan is regulated by legal
norms relations on the accumulation of temporarily free funds of
legal and physical funds to cover public debt, regulation of money
circulation and investment [6, p. 342].

S.O. Bulhakova notes that state credit is a set of monetary
relations that arise between the state, on the one hand, and individuals
and legal entities, on the other hand, as regards, firstly, the attraction
of temporarily free funds and their use on financing of public
expenditures, and secondly, providing financial assistance to
enterprises and organizations on terms of maturity, payment and
return [7, p. 111].

Summarizing the above, one can come up with the following
general definition: state credit is an institution of budgetary law,
which unites and regulates a homogeneous group of financial legal
relations concerning the mobilization of temporarily free funds of
enterprises, banks, savings of the population for national needs and
represents one of the forms of participation of physical and legal
entities in the formation of a state fund.

The statement of basic materials. The main objectives of the
state credit include:

1) solving the problems of budget deficit financing;
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2) conducting of regional financial and credit policy aimed at
population’s social and economic conditions equalizing of and
functioning of regional economy;

3) support of local self-government in solving urgent social and
economic tasks;

4) support of priority for the economy sectors and activities.

In legal and economic literature, the conditionality of finance is
determined by the existence of the state and, consequently, the state's
influence on financial relations. The state provides the legal form of
most relations, which are already being regulated by law, acquire the
form of legal relations. Not all financial relations existing in a society
are the object of financial activity of the state, but only that part of
them, which is conditioned by the existence of the state itself [8, p.
11]. These financial relations are conditioned by the existence of the
state and are manifested only in the forms determined by the state.
That is, the state, taking into account social needs, provides certain
forms of financial relations which objectively arise. It uses the right
to establish specific types of payments, the procedure for their
enrollment in public funds, determines the directions of use of
financial resources, their distribution and use.

Financial relations in the field of a state loan arise in the process
of public financial activities related to the formation, functioning and
repayment of public domestic debt. The object of these legal
relationships is the financial resources of the state.

In the legal relationship of state credit, as in other financial
relations, one of the parties always advocates the state or an authority
authorized by it. Another aspect of the relationship can be any
subjects of financial relations. Determination of a particular
participant in the legal relationship of the state credit depends on the
type of legal facts that underlie their origin. Thus, the subjects of
legal relations on the state internal debt of Ukraine are, on the one
hand, the state represented by the Government as the recipient of
funds, which is obliged to repay and pay interest on it; on the other -
legal and natural persons (lenders).

Financial and legal relations, that contain credit relationship,
always reflect certain economic relations that exist in this state.
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The most important feature of financial legal relations is that they
are a legal form of expression and consolidation of financial relations,
which in themselves are a form of certain economic relations. Since
financial relations relate to the distribution of the national income of
the country, as well as the fulfillment of the tasks and functions of the
state, where the state acts not only as a carrier of power, but as an
economic entity, it organizes these relations, provides them with the
appropriate legal form and uses the interests of society.

Participation of representative and executive authorities of
various levels, as well as financial and credit institutions in the legal
relations in the field of state credit, is legally enshrined. For example,
the Law of Ukraine "On Securities and the Stock Market" defined the
conditions and procedure for the issuance and circulation of
securities, including public ones. In this legal act, the interpretation of
the category "securities", the types of securities disclosed and the
notion of securities issuer, the main characteristics of shares, bonds of
domestic state and local loans, treasury obligations of the state,
savings certificates and promissory notes are given. Decisions on the
issue of bonds of domestic state and local loans are made in
accordance with the Cabinet of Ministers of Ukraine and local self-
government bodies.

The legal principles of state regulation of the securities market
and state control over the issuance and circulation of securities and
their derivatives in Ukraine are also determined by the Law of
Ukraine "On State Regulation of the Securities Market in Ukraine".
In particular, Article 1 of this law states that "state regulation of the
securities market is the state's implementation of comprehensive
measures to streamline, control, oversee the securities market and
their derivatives, and prevent abuse and abuse in this area" [9].

In accordance with the law, state regulation of the securities
market is carried out in order to:

- implementation of a single state policy in the field of issue and
circulation of securities and their derivatives;

- creation of conditions for effective mobilization and placement
of financial resources by the participants of the securities market
taking into account the interests of society;
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- receipt of securities market participants information on
conditions of issuance and circulation of securities, results of
financial and economic activity of issuers, volume and nature of
transactions with securities and other information that affects the
formation of prices in the securities market;

- ensuring equal opportunities for the issuers, investors and
intermediaries to access the securities market;

- guarantee of ownership of securities;

- protection of the rights of stock market participants;

- integration into European and world stock markets;

- observance by the participants of the securities market of the
requirements of legislative acts;

- prevention of monopolization and creation of conditions for the
development of fair competition in the securities market;

- control over the transparency and openness of the securities
market.

State regulation of the securities market in accordance with the
law is carried out in the following forms:

- adoption of legislative acts on issues of securities market
participants;

- regulation of issuance and circulation of securities, rights and
obligations of securities market participants;

- issuance of special permits (licenses) for carrying out
professional activity on the securities market and ensuring control
over such activity;

- prohibition and suspension for a certain period (up to one year)
of professional activity in the securities market in the absence of a
special permit (license) for this activity and bringing to responsibility
for such activity in accordance with the current legislation;

- registration of securities issuance (emission) and information on
issue (issue) of securities;

- control over the compliance of issuers with the procedure for
registration of securities issue and information on securities issue,
terms of sale (placement) of securities provided by such information;

- creation of a system for protecting the rights of investors and
controlling the observance of these rights by securities issuers and
persons engaged in professional activities in the securities market;
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- control over the reliability of information provided by issuers
and persons performing professional activity in the securities market
to the controlling bodies;

- establishment of rules and standards for conducting transactions
in the securities market and monitoring their compliance;

- prudential supervision of professional stock market participants
within the scope of activities carried out by such a participant on the
basis of a license issued by the National Commission for Securities
and Stock Market;

- control over pricing systems in the securities market;

- control over the activities of persons serving the issue and
circulation of securities;

- other measures on state regulation of control over issuance and
circulation of securities [9].

The legislation of Ukraine establishes the division of
competences between representative and executive bodies in the field
of state credit. Representative body - the Verkhovna Rada of Ukraine
has the following powers: to define a policy on public internal debt;
to establish the maximum amount of the state domestic debt in
approving the budget for the next fiscal year, its structure, sources
and maturities; to maintain control over the state of domestic debt.
The Government of Ukraine manages the state domestic debt of
Ukraine; it must determine the order, terms of issue and placement of
debt obligations of Ukraine, and annual publication of information on
the state of domestic debt for the previous fiscal year.

The Law of Ukraine "On State Guarantees for the Restoration of
Savings of Citizens of Ukraine" establishes the obligations of the
state to the citizens of Ukraine who lost their money savings due to
depreciation, located in the institutions of the USSR Savings Bank
and the State Insurance of the USSR, which acted on the territory of
Ukraine, as well as in government securities: bonds of the State
targeted non-interest bearing loan of 1990, bonds of the State internal
winning loan of 1982, state treasury bonds of the USSR, certificates
of the Savings Bank of the USSR. Thus, the state undertakes to
ensure the preservation and restoration of the real value of the savings
of citizens and guarantees them compensation in the prescribed
manner [10].
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As we see, the role of the state is to ensure that the legal forms
are consistent with economic relations, in time to update and change
the legislation. Subjects of relations in addition to the Government of
Ukraine are the relevant bodies of local self-government. These
bodies are empowered to determine their own debt obligations and
conditions for their issue.

The National Bank together with the Cabinet of Ministers of
Ukraine offers proposals on state credit to the Verkhovna Rada of
Ukraine to determine the policy in this area. National Bank of
Ukraine "makes operations for servicing public debt related to
placement, repayment and payment of government securities" [11]. In
addition, the NBU buys and sells securities issued by the state.

Servicing of the state domestic debt of Ukraine is carried out by
the Ministry of Finance of Ukraine through the banking system of
Ukraine by conducting operations for the placement of bonds of
domestic state loans and other securities, their repayment and
payment of income in the form of interest and in other form.

Economic relationships between the creditor and the borrower
arise when receiving a loan, using it and returning it. Depending on
the type of credit relationship, the basis for their occurrence may be a
unilateral act of the state, which is a feature of financial law.
Consequently, the state as the subject of legal relations in the field of
state credit, as the borrower and issuer of state-owned bonds in the
relevant legal act, officially declares: its need for borrowed funds; the
terms for which he needs these funds; the amount of remuneration he
agrees to pay for the loan money provided; in many cases, about the
goals for which he needs such funds; readiness to return the debt in
the future and everything else.

Such conditions are a confirmation of the theoretical provisions,
which determine that the material content of financial legal relations
is the behavior of entities, and legal - the subjective rights and legal
obligations, established by financial and legal rules. Thus, the
acquisition of bonds establishes certain rights and obligations for both
the issuer and the holder of bonds. In general, such relationships of
rights and responsibilities are typical of the debt relationships existing
between lenders and debtors.
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The list of rights of the issuer, for example, includes: the right to
receive borrowed funds in the form of paying the value of bonds; the
right to dispose of borrowed funds at its own discretion to achieve
this goal; the right to use these funds within a specified period, etc.

The main duties of the issuer are the following: the obligation to
return the borrowed amount of funds to the bondholder and pay the
promised remuneration for the use of borrowed funds; the obligation
to repay the debt within the established time limits, if the bonds are
urgent, etc.

As for the creditor-holder of the bond, he has the right to return
the full amount of money that he has given to the issuer; the right to
receive the remittance promised by the issuer for the use of borrowed
funds; the right to demand timely repayment of arrears; ownership of
securities. This means that he may own and dispose of his bonds
without any limitations, if only these are not set by the conditions of
output. That is, he can freely sell them, exchange, give, use as a
means of payment or to secure an obligation.

On the other hand, the bondholder is obligated: to pay in full the
value of the bonds, that is, to borrow funds at the disposal of the
issuer for a specified term, refrain from the requirements of early
repayment of the debt; to provide loan funds undoubtedly, without
putting forward any conditions, and so on.

Thus, the role, significance and influence of Civil Law on
relations in the field of state credit become evident. However, civil
and legal norms do not affect their essence and are only supportive
concerning ongoing relationships, and the initiative of their
occurrence or termination will always be derived from the state. The
rules of Financial Law provides for the organization of credit
planning and relations that arise in all financial transactions.
Relations that arise during the issuance and sale of government loans
are governed by Financial Law, and all conditions are determined
unilaterally by the borrower (state) in the relevant regulatory legal
acts. Consequently, despite the complexity of the relations that arise
in the field of public domestic credit, it can be noted that they are
governed by the norms of the Financial, Administrative, and Civil
Law sectors. Priority in their regulation belongs to the rules of
Financial Law.
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All relations in the field of state credit are state-owned. Despite of
the fact that the state acts as a debtor (borrower) in these relations, it
has the right to unilaterally establish their terms: term, payment,
types, grounds for termination and change.

Legal entities and individuals that have voluntarily entered into
relations in the field of state credit, are obliged to fulfill all loan
conditions. Unlike legal relationship on bank loans, the subjects here
are unequal, since the main method of regulating the relationship of
state credit is a method of state-power influence and the state owns
the function of management of public internal debt. The action of
legal relations in time in the field of state credit is established by the
state (the debtor).

However, in the field of state credit legal relationships appear not
only with regard to debt obligations (between the borrower - the state
and the creditors - legal entities and individuals), but also there are
legal relationships that are mediated by the functioning of public debt.
Such relationships, for example, are relations:

- between the Cabinet of Ministers of Ukraine and National Bank
of Ukraine for receiving and repaying loans;

- between the Verkhovna Rada of Ukraine, the Government of
Ukraine and NBU regarding the transfer of funds from the State
Budget of Ukraine to compensate for the costs of placing,
refinancing, paying out income and repayment of debt obligations;

- between the institutions of the Savings Bank of Ukraine and the
National Bank of Ukraine regarding the establishment of the minimum
size of mandatory reserves deposited (deposited) with the NBU and
used as credit resources for repayment of government loans;

- between the institutions of the Savings Bank of Ukraine and the
NBU regarding the payment of interest on deposits, which are the
main source of credit resources for granting loans to the Government
of Ukraine;

- between the Ministry of Finance of Ukraine and the NBU
regarding the development of conditions for the management of
Ukraine's internal indebtedness, etc.

Conclusions. Thus, legal relations in the field of state credit are
very diverse. They involve a large number of subjects with specific
powers. The peculiarity of legal relations in the field of state credit is
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that they are state-owned by their nature, and the state, despite on its
position as a debtor, establishes the rules of subjects’ behavior by
itsels.
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Himmmua C. O., Kpynko 51. M.

IPABOBE PEI'YJIIOBAHHSI TA CYTHICTb
JEP)KABHOT'O KPEJUTY

Cmamms npucesuena uU3HAYEHHIO CYMHOCMI O0OHO20 3 HAUGANICTUGIUUX [H-
cmumymie QiHancos020 npasa — 0epAHcasHO20 Kpeoumy. 3abe3neyenHs GUKOHAHHSL
Memu nyoniunoi iHaHC080I JisnbHOCHE (NOKpUMMsL 0epA’CABO 6CIX (DIHAHCOBUX
sumpam) 30IUCHIOEMbCS MAKOIIC 3A8OSKU GUKOPUCMAHHIO Yb0O20 NPABOBO2O THCHU-
mymy @inancosozo npasa. l[lpoananizoearno pizHi nioxoou 00 6UHAYEHHS CYMHOCMI
0EPICABHO20 Kpeoumy, siKa NON[2AE Y MOAICTUBOCHE Oepiicadu 3adesneuumu 000am-
KOBI Ha0X002icel st 00 bI00dicemy, noKpumu 1io2o degiyum.

Knrouosi cnosea: oepoicasni ginarcu, nyoniuna ginancosa JisivHicmo, Kpeoum,
OdepoicasHuil Kpeoum, oHOU KOwmie.

Hummmnuas C. A., Kpynko 5. M.

INPABOBOE PEI'YJIUPOBAHHUE U CYIITHOCTb
IroCYJAPCTBEHHOI'O KPEJIUTA

Cmamusi nocésuyena onpedeieHuio CyWHOCMU 00HO20 U3 CAMBIX BAICHBIX UH-
CMumymosg puHanco8o2o npasga — 20cyoapcmeennozo kpeouma. Obecneuenue ucno-
JIHeHUsT yenu NyOIuyHoU QUHAHCOBOU OesmenbHoCmu (NOKpblmue 20Cy0apcmeom
8CeX (PUHAHCOBLIX PACX0008) OCYUWECMBIAEMC MAaKdice O1a200aps UCNONb30BAHUIO
9MO20 NPABOBO20 UHCIMUMYMA (PUHAHCOB020 npasa. TIpoananuzupoeano pasiuyHbie
NnOO0X00bl K ONPeOdeNeHuUto CYyWHOCMU 20CYOapPCMEEHHO20 Kpeouma, KOmopas co-
CmMoum 6 803MOJICHOCHIU 20CY0apcmea obecnedums OONOHUMENbHbIE 00X00bl 6
61000icem, noKpvimb e2o0 dehuyum.

Knruesvie cnosa: zocyoapcmeennvie unancol, nyoiuunas unancosas oes-
MENbHOCMb, Kpeoum, 20Cy0apCmeeHHblL Kpeoum, (OHObL OCHENHCHBIX CPEOCHS.
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KPUMIHAJIBHE ITPABO,
KPUMIHOJIOI'IA, KPUMIHAJIBHO-
BUKOHABYE IIPABO

VIIK 343.432
Aximos M. O.,
KaHIUJAT FOPUIMIHUX HAYK, TOLEHT,
JOLEHT Kadeapy KpUMiHaIBHOTO MpaBa,
Hanionanbha akagemist BHyTpilnHiX cripas, M. KuiB, Ykpaina
KPUMIHAJIBHO-ITPABOBA OXOPOHA CBOBO/IN
OCOBMU: ITPOBJIEMU TA HIJIAXUW BUPIIITEHHS

Cmamms npuceésuena po3ensdy npobiem KPpUMIHATbHO-NPABO60i OXOPOHU C80-
600u ocobu. Ilpoananizosani desiki cnipui numanns cm. 146 ma 147 Kpuminanvhozo
KoOekcy Ykpaiuu, 3anponoHoeani wiisaxu ix @UpilLeHHs uepe3 6HeCeH sl 3MIiH 00 YUH-
HOo20 3aKoH00ascmea. Kpim moeo, 008e0eno, wo numants KpUMIHALHO-NPABOL Kea-
Jaigixayii disaus, wo nocsearoms Ha ¢8O0y 0codu, € 0yJce aKMyarbHUMU, d Momy
nompedyoms HegioKNAOH020 3AKOHOOABY020 800CKOHWIEHHS. MA HANEHCHO2O CYOO-
8020 P03 'SICHEHHS NPABO3ACMOCOBHOI NPAKMUKUL.

Knruosi cnosa: 6ons, c60600a, Hezakonte no306aenenHs 80, GUKPAOEHHS IO~
OUHU, 3aXONIEHHS 3aPYYHUKISE.

IMocTranoBka mpodsaemu. BueHMMU-KpUMiHOIOTaMH BXeE JTaBHO
BUsIBJICHA O0’€KTMBHO ICHYIOYa 3arajbHa TEHJICHIlisS 3POCTaHHA Y
1,5-2 pa3u KiUTBKOCTI HACHIBHHMIIBKHX 3JIOYHHIB Y MEPio]] TOCTPHX
colialibHUX KOH(IIIKTIB, TepuI 3a Bce, MepexigHoro mepioxy [12,
c. 29]. MacmTabHi CycHiNbHO-TIONITHYHI TMEPEeTBOPEHHs, a HaATO
30poiiHn# KOHQIIKT Ha miBAeHHOMY CXOAi HaIIOi Jep>KaBu, IO TPH-
Ba€ BXKE YETBEPTHUH PiK, 0OyMOBHIIM CYTTE€BE MOTIpHIEHHS KPUMiHO-
TeHHOI cuTyallii. 3arajabHe 3yOOKIHHS HACEICHHS, BHYTPIIIHBOJEP-
JKaBHA Mirpailisi 4acTuHU MeinkaHiiB JloHenpkoi Ta JlyraHcbkoi
obnacreit it ABroHomHOi PecniyOniku Kpum, mommpeHHst paaukaib-
HUX HACTPOIB Y CYCHUIBCTBi, 3pOCTaHHs HE3aKOHHOIO 00iry 30poi,
MaJiHHS aBTOPUTETY BIAAM Ta 3HEBipa JOACH Yy CIIPOMOXHICTh Ipa-
BOOXOPOHHUX OpTaHiB e()eKTUBHO BMKOHYBATH CBOi (YHKIII — OCh
JIIIE JAEKiIbKa TMPUYMH HEraTUBHUX 3MiH Y CTPYKTYpl Ta ITUHaMiIli
KOPHUCITUBO-HACHIIBHUIBKOI 37TOUNHHOCTI.

®opmyTI0OBaHHS MeTH. Y [bOMY KOHTEKCTI 0COOJIMBO KpHUY-
MM € 3Ha4He 30UIBIICHHS KUTbKOCTI MOCSTraHb Ha (hi3UYHYy CBOOOIY
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Ta HEJOTOpKaHiCTh ocoOu. He3akoHHe yTprMaHHSI B HEBOJII 3 BHMO-
TOI0 CIUIATH BUKYITY 32 3BUIbHEHHS — PO TaKi TisTHHS MOYKHA TIO9yTH
B 3ac00ax MacoBoi iH(opMarlii uu He moaHs. HeonMiHHO mocTae mnu-
TaHHS 100 epeKTHBHOCTI KPUMiHAJILHO-IPAaBOBOI OXOPOHHU BKa3za-
HUX CYCNUIBHHUX BiJHOCHH, IIIO0 BIEpIIE B iCTOPil BITYM3HSIHOTO KPH-
MIHAJIBHOIO 3aKOHOJABCTBA TIiependavyeHa B OKPEMOMY PO3JaLIi
Oco6auBoi yactuan KK Ykpainu. Came 1ocBin nmpaBo3acToCyBaHHS
3aCBIIUy€ HENOCTATHIO €(PEKTUBHICTH BIAMOBITHIUX HOPM. JlocTaTHRO
JIMIIIE 3a3HAYMTH, 110 BiOMI YMCIIEHHI BHIAIKH, KOJM OFHI 1 Ti XK
cami AisiHHS KBami(iKyrOTbCS TPAaBOOXOPOHHUMH OpraHaMH Ta Cyja-
MU 32 PI3HUMH CTaTTSMH YHHHOTO KPUMIHAJBHOTO 3aKOHY (200 me-
pexBaigikalis BiiOyBa€eThCs il 4ac po3ciigyBaHHs KPUMIHAIBHOTO
MPOBAIKCHHS).

OcraHHe, cepeql IHIIOrO, TOSCHIOETHCS W HEAONIKAMU, MpUTA-
MaHHUMH cT. 146 Ta 147 KK Vkpainu. ['onoBHUME 3 HUX, Ha Hally
IYMKY, €:

— TIOCTaBJIEHHS OJTHUX 1 TUX CaMHX CYCHUIbHUX BiTHOCHH — OCO-
ouctoi (¢pizudHoi) BOMI Ta HENOTOPKAHOCTI OCOOM — TMiJ OXOPOHY
JIBOX JIy’K€ TIOJIIOHMX OJ{HA JIO OJHOI HOPM, IO YTBOPIOE 3aiiBi Mpo-
OneMu B iX po3MeXyBaHHi;

— nepenbdadyenns y cr. 146 KK Ykpainu HOpM mpo BiAImoBigaib-
HICTH 32 JBa OKPEMHUX 3JIOYMHHU — HE3aKOHHE M030aBJieHHS BOJi Ta
BUKpPa/ICHHS JIOINHH;

— HEJOCTaTHBO YiTKa KPUMIiHAJIBHO-TIPABOBa perjamMeHTallis Ha-
CHJIBCTBA, 110 iM CYNIPOBODKYETHCSI BUNHEHHS IMX 3I0YMHIB.

AHaTi3 ocTaHHIX AocTiKeHb i myoaikanii. [lounemo i3 Bu3Ha-
YeHHsI BIAcHE 00’ €KTa KPUMIHAIBHO-TIPaBOBOI OXOPOHHU. Y HAYKOBIH
JiTepaTypi BKe HIIIOCS MPO TEPMIHOJIOTIUHY HEBIIMOBIIHICTE MDK
KOHCTHTYIITHUM TOHATTSAM «CBOOOIA» Ta KPHUMIHAJIbHO-TIPABOBUM
BU3HAYCHHSIM 3JIOUMHIB «IIPOTH BOJII 0co0m» [7, ¢. 8]. [lilicHo, ycrae-
HUM € YSIBJICHHS, 1110 CBOOOJIa — 11e Cy0’ €KTUBHA MOXKJIMBICTh 31HCHIO-
BaTH a0 He 3/iHCHIOBATH TMEBHI [Iii, MO IPYHTYIOTbCS HA KOHCTUTY-
LIHHKX [TpaBax Ta CBOOOMAX, TOJI K BOJIS — 3IaTHICTh JI0 BUOOPY METH
JUSUTBHOCTI 1 MOOUTI3allii 3ycuib, HEOOXIMHUX Juis il gocsrHeHHs. Ll
MOHATTS HEOJJHAKOBI 3a 3MICTOM, X04a 3rifHo 3i c¢T. 8§ Koncruryii Yk-
paiHu BCi 3aKOHM HAIIOI JIep>KaBy 1 MOBUHHI BiMOBIIATH ii Ta MpHii-
MaTHCs Ha i OCHOBI. 3 OISy Ha I1e, a TAKOX Ha BiJICYTHICTh y PO3JILT
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I OcobmuBoi yactuan KK Ykpainn HOpM 1po mocsiraHHsI Ha YeCTh Ta
TIIHICTD, YSBISIETCS 3a JOIUILHE 3MIHUTH Ha3BY I[bOTO PO3ALTY, BH-
KJIaBIIH 11 SK «3M0YMHU POTH CBOOOAN OCOOM.

Bukian ocHoBHOro Marepiamy. UunHa penakiis ct. 146 ta 147
KK Vkpaiau 7103B0JIsi€ PO3PI3HUTH 111 3I0YMHU Xi0a 1110 33 Cy0’ EKTHB-
HUMHU O3HaKaMU iX CKIAJiB (SKIIO HE OpaTH JO yBaru, IO BiAMOBi-
JalbHICTh 32 HE3aKOHHE 1M030aBIICHHS BOJI Ta 32 BUKPAJACHHS JIFOHU-
HU HacTae 3 16 poKiB, a 3a 3aXOIUICHHS 3apy4YyHUKIB — 3 14 pokiB).
Kpim 116010, 060B’SI3KO0BOI0 03HAKOIO 3aXOIUIEHHS 3apyYHHKIB € BUH-
HEHHS I[bOT'0 3JIOYMHY 3 METOI CIIOHYKaHHS BHU3HAYCHUX 3aKOHOM
aj|pecatiB J10 BYUNHEHHs 00 HEBYMHEHHS NIEBHUX Jili K YMOBH 3B1JIb-
HEeHHS 3apy4HHUKa, TOJI 5K Y pa3i He3aKOHHOTO M030aBJIeHHS BOIi a00
BHKPAJICHHS JIFOJJMHH Taka MeTa BiACyTHs. [IpoTe uyn MoxHa BBaxaTu
BHKJIQJICHE JIOCTATHIM JUISl O€3MOMUIIKOBOTO BiMEXKYBAHHS IUX -
stHb? MU BBa)KaeEMO, 1110 Hi, 1 OCh YOMY.

[To-nepie, cTaTUCTUYHI JTaHI BKA3YIOTh, 10 HEIMIOBHOJIITHI JTyKe
pinko OepyTh ydacTh y BUMHEHHI MOAIOHMX 37I04MHIB. BiamosimHo,
noist oci0 y Bimi Big 14 10 16 pokiB cepen CriByYaCHUKIB IIe MEHIIIA.,

[To-npyre, mpocTi ckiaau mocsranb 3a cT. 146 ta 147 KK Ykpai-
HU € (popMaIbHUMHU 32 KOHCTPYKIIEIO, TOOTO BBa)KarOThCS 3aKiHYeE-
HUMH 3 MOMEHTY (PaKTHUYHOTO MO30aBIEHHS MOTEpPHiIoro cBoOOan
(nepecyBaHHs, BHOOpY MicIls nepeOyBaHHs 1 T. iH.). Ha oMy erami
MeTa 3JI0UMHY MOXKEe B3aralli He BUSBHUTHUCH; BIAMOBIIHO, MEPCIICKTH-
Ba BIIMEXKYBaHHS HE3aKOHHOTO M030aBJICHHS BOJIi, BUKPAJICHHS JIFO-
JIMHY Ta 3aXOIUICHHS 3aPYYHHKIB € JIy)Ke CyMHIBHOIO.

KO 3BEPHYTHUCH IO O0’€KTUBHOI CTOPOHHU CKJIAJIB 3rajlaHUX
3JIOYMHIB, TO, HA MPEBEITUKUIN JKajlb, CIIOCIO 1X BYMHECHHSI B JIUCIIO3H-
LiSX CTaTe HE BU3HAUCHWM. Y Haylll KpUMIHAJIBHOIO MpaBa € ycra-
JICHOIO TOYKa 30pY MpO Te, 1IO:

— HE3aKOHHE M030aBJICHHS BOJI — II€ MPOTHIIPABHE TPUMAaHHS
ocobu Beymeped il Bomi y Micli, Jie BoHa nepedyBana 4yi KyAu Hpu-
Oyna 100pOBUIBHO, i3 T030aBiIEHHIM CBOOOAM TepecyBaHHS OyIlb-
SIKAUM CITOCOOOM [5, ¢. 15; 9, ¢. 45; 11, c. 40];

— BUKpPAaJCHHS JIIOJUHH — 1€ IPOTHIPaBHE TaeMHE abo BiIKpHTE,
i3 3aCTOCYBaHHSIM HAaCHJIbCTBA, OOMaHy YM 3JOBKHBaHHS JIOBIpOIO,
BHJIYYCHHS JIIOJMHH 31 3BUYAMHOTO MIKPOCOI[IAJILHOTO CEPEIOBUIIA
BCyreped ii BOJIi 3 HACTYITHUM TEPEMIIIEHHSIM 3 OJHOTO MICISI B iH-
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1ie, MoeaHaHe 3 oOMexeHHsM (izmuHoi cBobomu [7, ¢. 16; §, c. 50;
10, c. 55];

— 3aXOIUICHHS1 0COOM SIK 3apy4HUKa — IIe IPOTUIIPaBHA aKTHBHA
MOBEJIIHKA, 10 TOJISATa€ B 3aBOJIOJIHHI IHIIOW (i3UYHOI 0CO00I0
BCyIleped ii BOMi, MO CYMPOBOKYETHCS 3aCTOCYBaHHSIM YH OTPO-
3010 3aCTOCYBaHHS HACUJIbCTBA;

— TpUMaHHSI 0cOOM SIK 3apy4YHHKa — Ii€ MPOTUIPaBHA aKTHBHA
a00 macWBHA TOBEJIIHKA, 10 MOJISATA€E B MEPENIKOKaHHI iHIIH (i3ud-
Hill 0c00i 3MIHUTH il MiCIIE3HAXO/DKCHHS 1 MOXKE CYITPOBOJIXKYBATUCh
3aCTOCYBaHHSM UM MTOTPO30I0 3aCTOCYBaHHS HACHIILCTBA.

3 BUKJIaJICHOTO BUJIHO, 1110 BUKPAJICHHS JIFOJIMHU — CIICIliajbHA HOp-
Ma 1010 He3aKOHHOIO MT030aBJICHHS BOJI, a 3aXOIUICHHS 3apyYHHUKIB, Y
CBOIO Yepry, — ClielliajlbHa HopMa 110710 000X Ha3BaHHUX ckiaiB. [Ipo-
Te 1ei (akT He € MiACTaBOO AJIs iX B3aEMHOTO PO3MEXYBaHHSI.

JlyMKa IesSKuX yU4eHHX Ipo Te, IO Mif] Yac 3aXOMJIeHHs 3apy4YHH-
KiB (pakT 3axXoruieHHS ab0 TPUMaHHS JIIOJWHHM Ta 3MICT BHMOT, IO
Mpea’ IBISAIOTHCS, HE € TAEMHUIICIO, a MiJ Yac BUKPAJACHHS JIIOJUHU
(dakT TpUMaHHS YTAEMHHUYYETHCS 1 BUMOTH MPEA SIBISAIOTHCS TAEMHO
[10, c. 54], ysBisieTbCs HaM JOBOIMI cHipHOW. SIK BxKe OyJIO CITyIIHO
3ayBa)KCHO IHIIMMHU HAyKOBISIMH, 3a3HA4YCHE HE BUILUIMBAE 31 3MICTY
JICIIO3UIII HOPM, MpPO sKi HAEThCSA, a OTKE, € PO3IIMPIOBATIBHUM
TIyMaueHHSAM KPHUMIiHAJIBHOI'O 3aKOHY i HEOOOB’SI3KOBE JI0 3aCTOCY-
BaHHS Ha MpakTull [6, c. 43].

Jnst ycyHEHHSI CyNepevYHOCTe y MpaB03acTOCYBaHHI MOTPiOHE
3aKOHOJIaBYE PIIICHHS, 1[0 HOPMATHBHO 3aKPiMumio O MijCTaBU s
BiIME&XYBaHHS [IUX MOCATaHb OfHE BiJ onHoro. Ha Hamy nymky, Ta-
Ke pillleHHs Mae repeadadaTH:

— BiJIHECEHHS 3aXOIUICHHS 3apy4YHHKIB J0 YMCIIA 3JI0YMHIB 3 iH-
KM POJIOBUM 00’ €EKTOM;

— BHeceHHs 3MiH 710 cT. 146 KK Ykpainu nuisxom posaity ii Ha
IBi cTaTTi (3 AUdepeHialicto cnocody BUNHEHHS 37104HHY).

[TincraBoro peanizaiii mepmoi 3 MPOMO3HUILIH € Te, IO TOJIOBHOKO
CYTHICHOIO PHCOIO 3aXOIUIEHHS 3apYYHHKIB € HE caMe 1Mo coli mo30as-
JIEHHSI TOTEPITLIOro CBOOOIH, a CIIOHYKaHHS TPETiX 0cid 10 BUMHEHHS
a00 HeBUMHEHHS Ti€l UM 1HIIOI Aii IK yMOBH HOro 3BiTbHEHHS. Takum
YUHOM, BUHHA 0c00a, 3aBIa04y IIKOAM BIJHOCHHAM CBOOOIM, OZHO-
YacHO 3a3iXae€ 1 Ha BIJHOCHHH, 1110 PETYJIIOIOTh (PYHKIIIOHYBAHHS CYC-
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MJIBCTBA B IJIOMY Ta KOXHOT'O MOT0 WieHa OKpeMO, TOOTO Ha BiJIHO-
CHUHHM TPOMAJICbKOI Oe3reKku. 3aKOHOJaB4Ya KOHCTPYKILiS JAMCIIO3UILT
HOPMH, XapakTep Ta ajpecaTH BUMOT BHHHOI 0coOH, TOW (akT, mo
3apyYHUKOM MOXKE CTaTU KOXKEH, XTO 3 Ti€l YM iHIIOI MPUYHUHU OITH-
HUBCS B IEBHOMY MICIIi Ta y TIEBHUI 4ac — BCE II€ CBIIYUTH, 10 BKa-
3aHEe TMOCATaHHS 3aBAA€ IIKOJW HEBH3HAYEHO HIMPOKOMY KOJIy CyC-
MUIBHUX BIIHOCHH, IO 3a0€3MEe4YyI0Th 3aXHCT 0CO0H, ii paB, CBOOO
Ta 3aKOHHUX IHTEpeciB, HOPMaJbHY [iSUIbHICTh OpPTaHiB Aep)KaBHOI
BJIa/IM, MICLIEBOT'O CaMOBPSITyBaHHs, MiAMPUEMCTB, YCTAHOB 1 OpraHi-
3aniid. Tomy, Ha Hamry JyMKy, HOpMa PO BiOBiAaJIbHICTE 32 3aX0-
TUTEHHS 3apy4YHHKIB Mae OyTH mepeHeceHa 10 po3ainy [X «3mounHun
npotu rpomanachbkoi 0eznexn» Ocobmuoi yactuan KK Ykpainu (min
HOMEpOM 258-6).

Ha kopucTth 1poro cBimuuth i e oauH ¢akrop. HezakoHHe 103-
OaBNIeHHSI BOJI, BUKPAJCHHS JIIOAMHU Ta 3aXOIMJICHHS 3apy4YHHKIB —
3JI0YMHHU HE TUTBKH 3 (OpMaJbHUM CKIIZoM, a i TpuBatodi. Tomy B
HUX CIIiI BAOKPEMIIIOBATH HE JIMILE MOMEHT IOPUAWYHOr0, a H MO-
MEHT ()aKTUYHOTO 3aKiHUEHHs 3JI0uuHy. [Ipore y pa3i HE3aKOHHOrO
nmo30aBiIeHHs BOJIi MiXK MOMEHTaMHU IOPUAMYHOTO Ta (PaKTHYHOTO 3a-
KIHYEHHS 3JIOYMHY BUHHA 0c00a 37eOLIBIIOr0 HE BUMHSE KOTHUX
IHIIUX CYCHUIBHO HEOE3MEeUHUX JIifl y paMKax I[bOro CKIaay (SKIIO X
BUMHSIE, TO BOHM KBaJipiKylOThcsa 3a cykymHicTio). Ilim wac Bukpa-
JIeHHS! JIIOJJMHU Ta MiJ 4ac 3aXOIUICHHS 3apyYHHUKIB CHTYallis 30BCIM
iHIIa. Y mepuoMy BHMAIKy MOTEPIUTHH, SKOr0 BXe M030aBUIH CBO-
001w, 11e hopMaIbHO HE MOXKE BBAXKATHCh BUKPAJIeHUM, 00 Horo 1ie
He BHJIYYMJIM 3 MiCIs epe0yBaHHS 1 He MepeMIiCTUIIM B iHIIE Micie
(Ha po3cyn BUHHOI 0co0u). Y IpyroMy BUIAIKY CBOOOA MOTEPIILIO-
ro oOMe)XeHa, aje MeTa BUMHEHHsS 3JI0YMHY — CIHOHYKaHHS TpPEeTiX
0Ci0 — I1I¢ HE JIOCATHYTA, 1 HABITh KOIHUX il JUIS I[bOTO BUHHA OCO-
0a 11e He BUMHUIIA.

Buxonom i3 cutyartii, 1110 BUHHMKJIA, HA HAI TIOTJIS, MOXE OyTH
Ha/IaHHS CIIOHYKAHHIO TTi]] Yac 3aXOIUICHHS 3apyYHUKIB 3HAYCHHS KOH-
CTUTYTHBHOI O3HaKd (HEBi'€MHOI CKJIAZ0BOI) 00’€KTUBHOI CTOPOHU
1boro 3n04rHy. CaMe BHKJIAJCHHS 11 K UCIIO3UINT CKIaJeHOro 3J10-
YHHY JI03BOJIMTH OE3MOMMIKOBO BiIMEKYBATH 3aXOIIJICHHSI 3aPYYHHKIB
BiJ] IHIIMX CYMDKHHX JiSIHb 1 JJaBaTH HaJ©XHY KPHUMiHAJIbHO-TIPABOBY
OLIIHKY CKOEHOMY. BpaxoByrouu 1ie, MU NMPOMNOHYEMO 3MIHUTH (op-
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MYJIFOBaHHS JUCIIO3MIIIi MPOCTOrO CKJIaay IbOTO MOCSTaHHs, BUKIa-
BIIIM i1 SIK «3aXOIUICHHs 200 TPUMaHHS 0COOHM SIK 3apy4YHUKA, MOETHA-
He 31 CIIOHYKaHHsM. ..». Lle 103BonuTh, mo-nepiue, kBaiidikyBaTu maii
BHUHHOI 0co0u (6e3rmocepeHb0 3aX0MIEHHS 3apyYHHUKIB Ta MOJabIIi
BHUMOT'H, 3 SIKUMH TOB’A3Y€ThCS 11 3BUTbHEHHS) SK €IMHHUN 3JOYUH,
0e3 MTYYHOr0 YTBOPEHHS CYKYIHOCTI (TUM Oblile, 110 CaHKIisl HOp-
MU PO 3aXOIJICHHS 3apyYHHKIB TIOPIBHSHO 3 IHIIUMH MOCSTaHHSAMH,
10 MOXKYTh OyTH BUMHEHI BHHHOI 0COOOIO IiJ] 4ac 3AIMCHEHHS CIIO0-
HYKaHHS, BCE OJIHO € OUIBII CYBOPOIO), 1 MO-JPyTe, OUTBII NPABUIILHO
BHU3HAYMTH MOMEHT Horo (pakTu4yHOro 3aKkiHueHHs. Ha Hame nepeko-
HaHHs, 0e3 BHOKPEMJIEHHS Ta 4YITKOTO PO3MEXKYBaHHS MOMEHTIB
IOPUIMYHOTO 1 (PaKTHYHOTO 3aKiHYEHHS 3aXOIUICHHS 3apYYHHUKIB SIK
TPHUBAIOYOro 37I0YHMHY, 0e3 BKa3iBKM Ha Te, IO I[i MOMEHTH PO3ALIsIE
OUIBIINI UM MEHIIHMH MPOMIKOK Yacy (110 MOXKe BIUIMHYTH Ha KBali-
¢ikaniro BYMHEHOTr0), HEMOXIIMBO aHi MPAaBWJILHO BH3HAYUTH CYT-
HICTh 3a3HAYEHOrO JISHHS, aHl BiIMEXYBAaTH MOT0 BiJi HE3aKOHHOT'O
1M030aBJICHHS BOJIi 1 BUKpajeHHs JoauHu. [lpaBuibHime Oyno O
BBaXaTW MPOCTUH CKJIAJ 3aXOIUICHHS 3apy4YHHKIB IOPHIUYHO 3aKiH-
YEeHUM 3 MOMEHTY 3/11HCHEHHs CIOHYKaHHA Xo4a O OHOTro 3 ajpeca-
TiB JI0 BUMHEHHS YU YTPUMAaHHS BiJl BUMHEHHS X0ua O OfHiel meBHOT
i1 (11e OUIBIIT TOYHO BiMOBIIATUME CYTHOCTI I[LOT'O 3JI0YHMHY), a (Dak-
TUYHO 3aKiHUYEHUM — 3 Yacy NMPHUMHUHEHHs Mo30aBieHHsT cBOOOIM 3a-
py4HHKa (BCIiX 3apy4yHHKIB) 200 3 yacy roro (ix) cMepTi.

Hama npyra mpomo3uitiss 00ymMoBiieHa Oa)KaHHSIM TOBEPHYTUCS
JI0 JIOTiKM (DOPMYJTIIFOBaHHS 3araJibHUX 1 CIEI[iaJIbHUX KPUMIiHAJIBHO-
MPaBOBUX HOPM, Bijl AKOI YOMYCh BiJiMIIIOB BITYM3HAHUI 3aKOHOJA-
Bellb, KPUMIHAJI3ylOUl HE3aKOHHE IM030aBJICHHS BOJI, BUKPAJCHHS
JIOAMHU Ta 3aXOIUIEHHS 3apydHHKiB. YsBIseTbes, mo cT. 146 KK
VYxpainu moBuHHA OyTH po3JiieHa Ha JBi, AKi O OKpeMO KpHMiHai-
3yBaJll HE3aKOHHE T1030aBIICHHS BOJI Ta 32 BUKPAACHHS JIIOJANHU.

O6uzga ui 3n0unHH, Oyaydr HopMaTbHHMH 38 KOHCTPYKLIERO, TO-
BUHHI BBKATUCh 3aKiHUEHHMH 3 MOMEHTY (D)aKTHYHOI'O MMO30aBICHHS
noTepmisioro cBodoau (mepecyBaHHs, BUOOPY Miclsl iepeOyBaHHS TO-
10). AJie, ik Bxke OyJ10 3a3HaYCHO BHILIE, BOHU IIIe 1 TpuBaroyi. Y pasi
HE3aKOHHOT'O T1030aBJICHHSI BOJII MK MOMEHTAMH FOPHIMYHOTO Ta (ak-
TUYHOTO 3aKIHYCHHS 3JIOUMHY BMHHA 0CO0a 3/1cOUTBIIOr0 HE BUWHSE
YKOJTHHMX 1HINMX CYCIUIBHO HEOC3MEUHUX il Y paMKaX I[bOr0 CKJIAJIY.
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VY pa3si BUKpaJieHHS JIFOJMHH MOTEPIIUINN, SKOTO BXE M030aBHIIU CBO-
00111, OpMaIIbHO I HE MOXKE BBOXKATHCh BUKPAJICHUM, ITOKU HOT0 HE
BUWITYUMJIN 3 MicIsl iepeOyBaHHA 1 HE MEpeMICTHIM B iHIIE Micie (Ha
po3cyn BUHHOI ocoOu). Tak cUTyallisl BUTJISAAE 3 TOUKUA 30PY HAYKH
KPUMIHAJIbHOTO TIPaBa; SKIIO X 3BEPHYTHCH JIO0 3aKOHY, TO HpPOCTa
mucnosuiisg 4. 1 c1. 146 KK Ykpainu pakTiuHO NpHpIBHIOE i JiSTHHS
OJIHE JI0 OJJHOTO, IO JOKOPIHHO HENpaBWIIbHO. BUKpageHHs Jr0IMHN —
3JI0YMH 0€3 CyMHIBY OUIBIN CKJIaJIHHUI Ta OUIBII CYCHUILHO HeOe3meu-
HUH, HDK HE3aKOHHE 1030aBIEHHS BOJIL.

Mu BBaXkaemo, 110 VI HAJICKHOI KPUMIiHAJIBHO-TIPABOBOI OIIHKH
MocsiraHh Ha CBOOOMY OCOOM KOHKPETHI CYCIUTbHO HEOC3MeuHi MisHHS
NoBHHHI OyTH mepenbaveHi pisHuMu crarTsivMu po3ainy 11 OcobnuBoi
yactuau KK Ykpainu. HailOinemn noniieHUM TYT yOadaeTbes 30epe-
YKEHHS HOPMH TIPO BiATIOBiAJILHICTE 32 HE3aKOHHE M030aBJICHHS BOII
(i Ha3Boto «HesakoHHE M030aBiIeHHsT CBOOOAWY) Mix HoMepoM 146 Ta
BBEJICHHS HOPMHU IPO BiANOBINAJBHICTh 32 BHKPAJICHHS JIFOJMHU ITiJT
HoMepoM 147 (10 «BUBLIBHSETHCS» Y Pa3i IEPEHECEHHsI CTaTTi o BiJl-
MOBIIAJIBHICTh 32 3aXOIUIGHHS 3apy4HHKIB 10 po3auty IX «3mounHu
MPOTH rpoMajIchKoi Oesriexkny Ocobnuoi yactian KK Ykpainu min HO-
MepoM 258—6). SIKIIo 3 TpH 1IbOMY X TUCHO3UITIT BUKIIACTH SIK OMHCOBI
(32 HaBEICHMMU BHIIE MPUKIIAIAMU), BiJIMESKYBAaHHS 3a3HAUCHUX JIiSTHb
OyJe JIeTKo 3iiiCHUTH 32 03HaKaMH 00’ €KTUBHOI CTOPOHU TX CKJIaIiB.

Ha okpemy yBary 3aciayroBye NMHUTaHHS KPHMiHAJIbHO-TIPaBOBOT
OL[IHKM HACHJIBCTBA Y pa3i MocsAraHHs Ha cBoOomy ocobu. Y 4. 2
cr. 146 KK Ykpainu nependayeni kBamiikyrodi 00OCTaBUHH BUMHEH-
HSl LOTO 3JI0YMHY — «CIOCO0O0M, HeOe3MeUHUM JUTS SKUTTS 4d 3J10-
POB’Sl TOTEPIIIIOro», «II0 CYMPOBOIKYBAIOCH 3AMOISIHHAM HOMY
GI3MYHUX CTPaKAAaHBY Ta «IIPOTATOM TPUBAIOTO 4acy». OCKUIbKH
BKa3aHi aeQiHillii B 3aKOHI BiJICYTHI, HE3PO3yMLJIO, 110 CaMe MaB Ha
yBa3i 3aKOHOJIaBEllb, 3aIIPOBAPKYIOUN OLIHOYHI O3HAKY 1 3aJIMIIAI0YH
Ha pO3CYyA CyIy BU3HAUCHHS IIEBHOTO (PI3UYHOTO HACUIIBCTBA SIK
CTpaKJaHHSI Ta KOHKPETHOTO MPOMDKKY Hacy sk TpuBaioro. Te x
caMme MOXKHa CKa3aTH 1 Mpo KBaJiiKylody 03HaKy «i3 3aCTOCYBaHHAM
30poi»: uM € 1el croci0 BUMHEHHS HE3aKOHHOTO M030aBJICHHS BOJII
a00 BHUKpa/IeHHS JIOJUHN HeOe3MeUHUM ISl )KUTTS YM 37I0pOB’S TIO-
TEpPILIOro, i SIKIIO TaK, TO YA MOXJIMBE OJHOYACHE IHKPUMIHYBAaHHS
BHHHIN 0C0O01 IUX JBOX KBaTi(DiKyIOUMX O3HAK, IO (PaKTHUYHO JIyO-
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JOI0THh OfHa onHy? Ha Ham mornsp, y nboMy BUNIaJIKy KBamidikoBa-
HUH CKJIaJ 3JI0YMHY MICTHTh OJHOYACHO W OOTSDKYIOUi Ta OCOOJIHBO
00TsoKyto4i o3Haku. Tox iX Ci CHCTEMaTH3yBaTWU Ta peNakiiiiHO
3MIHHUTH: JI0 O3HAK KBaJi(hiKOBAHOI'O CKJIaJy BIJHECTH «IOEIHAHE 13
HACHJILCTBOM, IO HE € HeOEe3MeUHUM JUIS KHUTTS YU 370pOB’S B MO-
MEHT 3aIOisIHHS», a 0 0COOJIMBO KBaJIi(hikOBAHOTO — IIOEIHAHE 13
HACHJILCTBOM, IO € HEOE3MEYHUM JUISl KUTTS UM 37J0POB’SI B MOMEHT
3aMOMiSIHHS» Ta «BUMHIOBAHE MPOTATOM TPHBAIOr0 4acy». O3HaKy
«i3 3aCTOCYBaHHIM 30p0i», Ha HAIll OIS, BAPTO BUKIIOYHTH — MO-
HMiOHI Jii € MmocsSraHHsM Ha IHIIMHA 00’€KT KPUMIHAIBHO-ITPABOBOI
OXOPOHHM Ta MiJISATaTUMYTh KBalli(iKallii 3a CyKyMHICTIO.

[Tixg yac 3axormieHHs Ta Y JACIKMX BUIMAJKaX TPUMAaHHs 3apydHU-
KiB BUHHa 0c00a 3aCTOCOBYE HACHUIIBCTBO JIO0 MOTEPILINX, & TAK CaMO
1 10 oci0, sIKi HaMararoThCs MEPEIIKOAUTH BUNHEHHIO 3II0YUHY, PH-
MUHUTH Horo Tomo. Ha qymMKy JeskuX HayKOBIIiB, Oy/b-sK€ HACHIIh-
CTBO BHUXOJHTbH 32 MEXKIi MPOCTOTO CKIIaay 3aXOIUICHHS 3apyYHUKIB i
norpedye kBasidikamii 3a CyKymHiCTIO BumHeHoro [3, c¢. 305; 4,
c. 114]. IIpore MU HE MOKEMO 3 LIUM TOTOAMTHUCK. JlilicHO, YoMy Jii-
SIHHSI BUHHOI 0COOM, sIKa 11030aBuiia MOTEpPIIoro CBo0ou (He3aiex-
HO BiJ] TEPMiHY), OXOIUTIOETHCSI OCHOBHUM CKJIa/IOM 3JI0YHHY, a HaHe-
CEHHS HaBiTh OJHOTO yJIapy Ma€ PO3TJSIaTHCh K OKPEMHI 3I0YMH
Ta KBami(iKyBaTHUCh 32 CyKYITHICTIO?

Tak, y mnomiOHiii cuTyamii BiOyBa€ThbCsS TOCSTaHHS HA ITHILMA
00’€KT — 37I0POB’s1 0COOH, 1 11€ TOTPEOYE OKPEMOi KPUMIHATIBHO-TIPABO-
BOT OIlIHKM. AJle HACWIBHMIIBKI JIii, HE CIPsSMOBaHI Ha T030aBJICHHS
MOTEPIISIOro KHUTTA M HA 3aMOIISIHHS HOMY TSDKKHX TIIECHHUX YHIKO-
JUKEHB, OXOILIIOIOTHCS MOHATTAM HACHIILCTBA, HABITH KOJIM Jii ocoOu
HampaeJieHi Ha Pi3Hi 00’€KTH, ane nepedyBaloTh B OPraHidHil €IHOCTI
[2, c. 76—77]. 3axoIUIeHHS 3apYYHUKIB € MIPUKIIAJOM MOTIOHOT CUTYyaIlii
camMe TOMy, IO HE Yy IOCATaHHI Ha BIJJHOCHMHU CBOOOJM, OCOOMCTOI
0e3IeKH, 3710pOB sl BUSIBIIIETHCS COLliajibHA CYTHICTD IIOTO 3JI0YHHY.

VY GinbIIocTi BUNIA/IKIB 3aXOIMJIEHHS 3apYYHHKIB BUHHA 0c00a T0-
IPOXXY€E y pa3i HEBUKOHAHHS ii BUMOI caMe BOMBCTBOM 3apy4YHHKIB
(o # 0OyMOBHIIO BiJHECEHHS 3aJSIKyBAHHS 3allOJISTHHSIM CMEpPTi J0
KBaTi(DiKylOUMX O3HAaK IOro 3Jo4uuHy). [Ipore um oOrpyHTOBaHA
YMHHA 3aKOHOJIaBYa PErJIAMEHTAIlisl IICUXIYHOTO HACUJILCTBA B pasi
KBaTi(DIKOBAHOTO CKJIa/Iy 3aXOIJICHHS 3apydYHUKIB (a caMe OOMEXeH-
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HS TaKOTO HACHJIBCTBA MOTPO30I0 3HUIIIEHHS Ttojieit)? [Ipupoano, o
HE MOXHa YSBUTHU OUIbII HeOE3NMEYHY MOrpo3y, KOJIM BHHHA 0cola
CTaBHTH JOCSTHEHHS METH y TPSMY 3aJISKHICTh BiJl CTYyIEHs 3aJIsKy-
BaHH4 [ 1, c. 94] Ta opa3y BIAETHCS 10 HAUOUIBII «IIEBOT0» CIIOCO0Y
CIIOHYKaHHS aZpecaTiB BUMOT. AJle SIKIIO KBai(iKoBaHUH CKiaj 3a-
XOTICHHSI 3apYYHHUKIB 32 03HAKOIO IMICUXIYHOTO HACHIILCTBA YTBOPIOE
JIIIIE TIOTPO3a JKUTTIO JBOX YU OUIbINE 0Ci0, SIKy KpUMiHAJIBHO-TIpa-
BOBY OI[IHKY JIATH 3aXOILICHHIO 3apPYYHHUKIB, KOJIM MOTEPILIHHA OJIMH 1
MOrPOXKYIOTH BOUTH Juie Horo? A0o SIKIO 3apydyHUKIB JEKilbKa, a
MOrPOXKYIOTH JIUIIE OAHOMY 3 HUX?

Kpanigikamiro sik (izudHoro, Tak i NCUXIYHOIO HACHIBCTBA [
Yac 3aXOIUICHHS 3apy4YHHKIB, HA Hally TYMKY, MO>KHa 3HA4YHO CIIPOC-
tuti. s uporo ciin gonoHuTH cT. 147 KK Vipainu kBamidikyro-
YOI0 O3HAKOIO «...NMOEJHAHE 3 HACHILCTBOM, SIKE € HEOE3MeUHUM ISt
XKHTTS UM 3/I0POB’Sl, UM 3 MOIPO30I0 3aCTOCYBAHHS TAKOTO HACHIIBCT-
Ba...» (3 OHOYACHHM BHKJIIOUCHHSM O3HAKH «...NOEJHAHE 3 TIOTrPo-
3010 3HUULICHHS JIOJCH. ..»). Y TakoMy pa3i CIpHYMHEHHS JIETKUX Tijle-
CHUX YUIKO/DKEHb, 10 HE TPHU3BENH J0 KOPOTKOYACHOTO pO3Jary
3I0pOB’s a00 KOPOTKOYACHOI BTPaTH Mpale3JaTHOCTI, a TaK CaMo ya-
py 4M 1000iB, siKi He Oy HEOE3NEYHUMH IS )KUTTS YU 37I0pOB’S B
MOMEHT 3aIlOJisIHHS, OXOILTIOBATUMETHCS MPOCTUM CKIIAZIOM 3JIOYHHY.
3anmoistHHS K JIETKUX TUIECHUX YHIKOXKEHb, 10 CIPUYHHIIN KOPOT-
KOUaCHHUM po3aj 340poB’st a00 KOPOTKOUACHY BTpaTy Mpare3aaTHOC-
Ti, 200 BUMHEHHS 1HIMX HACHILHHUIIBKUX JIiH, 1110 HE TIPU3BENH JI0 BKa-
3aHUX HACIIKIB, aje Oyjau HEOC3MEYHUMH JJIS KUTTS Y 370POB’S B
MOMEHT 3alOAiSHHA (a TaK caMo i IOrpo3a HUMH) MH MPOIIOHYEMO BU-
3HATH KBaJTi(h)iKOBAaHOK OOCTABHHOO 3aXOIUICHHS 3apyYHUKIB,

BucnoBku. [lizcymoByroun BuKIaAeHe, 3a3HAYNMO, 10 TUTAHHS
KpUMiHaJIBHO-TIPaBOi KBamiikalii JisHb, 10 TOCITal0Th HA CBOOOAY
0co0H, € My)Ke aKTyaJbHHMH, a TOMY HOTpeOYIOTh HEBiJIKIaTHOTrO
3aKOHO/IAaBYOr0  BJOCKOHAJIGHHS ~ Ta  HAJIEKHOTO  CYAOBOIO
PO3’SICHEHHSI MPaBO3aCTOCOBHOI PAKTUKH.
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AxkumoB M. A.

YI'OJIOBHO-ITPABOBASI OXPAHA CBOBO/1bI
JIMYHOCTMU: ITPOBJIEMBI U ITYTU PELIEHUA

Cmamoes noceaujena paccmompenuro npoodrem Y20108HO-NPABOGOU OXPAHbL
8000061 tuynocmu. Ilpoananuzuposansvi Hekomopbvie cnopHule 8onpocel cm. 146 u
147 Yeonosnozo kodexca YKpaunvl, npeonodicenvl nymu ux peuwienus nymem eHece-
HUsL usMeHeHull 8 Oelicmeylowee 3akoHooamenscmso. Kpome mozo, ooxaszano, umo
80NPOCHL Y20I08HO-NPABOBOU K8ANUPUKAYUY OesTHULL, NOCALAIOWUX HA C80000Y -
HOCMU, ABNAIOMCA 04eHb AKMYATbHLIMU, d NOMOMY HYICOAIOMCS 8 be3omaazameinb-
HOM 3AKOHOOAMENbHOM COBEPUICHCMBOBAHUY U HAONedcaujeM CyOeOHOM pa3vicHe-
HUU NPABONPUMEHUMENbHOU NPAKMUKU.

Knrouegwie cnosa: ceobooa, HezakonHoe nuuieHue c80600bl, NOXUWEHUe Yelo-
6eKa, 3aX8am 3AN0ACHUKOS.
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Akimov M. O.

CRIMINAL AND LEGAL PROTECTION OF A PERSON’S
FREEDOM: PROBLEMS AND WAYS OF SOLVING

The article is dedicated to the consideration of the problems of criminal and le-
gal protection of a person’s freedom. Some controversial issues of the articles 146
and 147 of the Criminal Code of Ukraine are analyzed, the ways of their solving by
amending existing legislation are proposed.

1t is mentioned that it is a fixed idea that freedom is a subjective opportunity to
carry out or not to carry out certain actions based on constitutional rights and free-
doms, while liberty is the ability to choose the purpose of the activity and mobilize
the efforts necessary for its achievement. These concepts are different in their mean-
ing, although according to Art. 8 of the Constitution of Ukraine all the laws of our
state must comply with it and be adopted on its basis.

The suggestions on contradictions eliminating in the application of law are sub-
stantiated. A legislative decision is required that would normatively establish the
grounds for distinguishing these encroachments: taking the seizure of hostages into
crimes with another generic object; making changes to Article 146 of the Criminal
Code of Ukraine by dividing it into two articles (with differentiation of the method of
committing a crime).

The reason for the implementation of the first suggestion is that the main essen-
tial feature of the seizure of hostages is not the mere deprivation of the victim's free-
dom, but prompting of third parties to do or not to do one or another action as a
condition of his release. The second suggestion is predetermined with the desire to
return to the logics of formulation of general and special criminal and legal norms,
which for some reason were left by domestic legislator, criminalizing the illegal dep-
rivation of liberty, kidnapping and seizure of hostages.

Particular attention is paid to the issue of criminal and legal assessment of vio-
lence in case of encroaching upon person's freedom. Part 2 of Article 146 of the
Criminal Code of Ukraine provides qualifying circumstances of committing this
crime — by “a way that is dangerous to the victim's life or health”, “accompanied by
causing him physical suffering” and ‘‘for a long time”.

In addition, it has been proved that the issues of criminal and legal qualification
of offenses perpetrating a person's liberty are highly relevant and, therefore, require
urgent legislative improvement and proper judicial clarification of law enforcement
practice.

Key words: will, freedom, illegal deprivation of liberty, kidnapping, seizure of
hostages.
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VIIK 343.8
Kapeain B. B.,
KaH/Au/aT IOPUIMYHNX HaYK, TOIEHT Kadeapn KpuMiHaIBHOTO,
KpHMiHaJIbHO-BUKOHABYOI'O TIpaBa Ta KPHUMiHOJIOT1,
Axanemis [lep>kaBHOI NeHiTeHIIapHOT cyx0u, M. UepHiri, YkpaiHa;
IIysupescekuii M. B.,
3100yBay BUIIOI OCBITH Ha JIpyroMy (MaricrepcbKomy) piBHi
3a crienianbHicTIO 081 «IIpaBo», HayanbHUK KaOiHETY
Kadeapu TAKTUKO-CIICIIaTBHOT i ITOTOBKH,
Axanemist Jlep>kaBHOI NeHITEHIIIapHOT c1yx0H, M. UepHiri, Ykpaina
ITPABOBI ACIIEKTH JAISIIBHOCTI B YKPAIHI
CIHHEHIAJIBHO YIIOBHOBAKEHUX CYB’EKTIB
Y COEPI IPOTUIITI KOPYITIIT

Cmamms npucesuena ananizy npagosux achekmie npomuodii KPUMIHAIbHO Ka-
PAHUM KOPYRYITHUM, @ MAKOJNC MAKUM, WO CHPUSIIOMb KOPYNyii, OiSHHAM 8 YKpaiHi.
Takooic npoananiz08aHo NPeseHmMuUBHi AHMUKOPYRYIUHI 3aX00U, W0 MAomb nojied-
Jy3e8y cneyuiky.

YV cmammi na ocnosi ananizy HAYiOHANLHO2O 3AKOHOOAECMBA BUSHAYEHO HAll-
OJoyinvHiwi enemenmu OISLIbHOCII CReYiaIbHO YNOBHOBAMNCEHUX Cy0 '€kmis v cepi
npomuoii kopynyii.

Knrouosi cnosa: xopynyis, npasosi acnexmu, aHmukopynyiiina noiimuxa, cne-
yianvHo ynosHosaviceni cyo ekmu y cpepi npomudii kopynyii, nosHosaicenus, Cne-
yianizoeauna awmukxopynyitna npokypamypa, Hayionanvna noniyis, Hayionanvue
azeHmcmeo 3 numanb 3anodicanms kopynyii, Hayionanbhe anmuxopynyiine 610po
Vkpainu, npesenmusnuii mexauizm.

IMocranoBka mnpodJemu. BupimeHHs KOMIUIEKCY 3aBIaHb,
MOB’SI3aHUX 31 3HMKEHHSIM PiBHS BUABIB KOpYMLii B YKpaiHi cipuyu-
HUJIO HEOOXIJIHICTh PO3POOKH HAIlIOHAJILHUM 3aKOHOJABIIEM IIPaBO-
BHX acCIeKTiB peatizallii Jep»aBHOI aHTUKOPYIIIHHOI ONTITHKH.

AHani3 ocraHHIX HocaimKeHb i myoaikauniid. [Tutanas opmy-
BaHHS TPaBOBHX AacIeKTIB MAiSUIBHOCTI YMOBHOBa)XCHUX OpraHiB y
cdepi mporuaii Kopynuii MpuBepTano yBary 0araTbox y4eHUX Y Tra-
Jy31 KpUMIHOJIOTIT Ta KpUMIHAIIBHOTO MpaBa, Takux sk: bycon O. 0.,
Tlominm B. B., I'purop’esa P. I'., Ipromosa C. B., Kocrenka O. M.,
Kynuka O. I'., Mensauka M. 1., CaBuenka A. B., XaBponioka M. 1.,
[octko O. 0. Ta iHmmx BioMux ¢axiBIliB.

MeTo10 cTATTi € BU3HAYCHHS Ta PO3IJISA MPAaBOBHUX ACTEKTIB [i-
SIBHOCTI B YKpaiHi crieniaJbHO YIIOBHOBAXKEHUX Cy0’€KTiB y cdepi
MPOTHIT KOPYIIIIii.
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Buknax ocHoBHOro Marepiany. SIK CIlylIIHO HAroJIOUIYE JOKTOP
opuanuHuX Hayk, npodecop Kocrenko O. M.: «...npuAHATAMH B
onuH neHb 14 xotHs 2014 p. 3akonamu Ykpainu «Ilpo 3amobiranns
kopymnuii», «[Ipo 3acamu nep:kaBHOI aHTUKOPYMIIMHOI TONITHKH B
VYkpaini (AHTUKOpyMIiiiHa crpateris) Ha 2014-2017 pokuy, «IIpo
HartionansHe aHTUKOpYIIIIHHE OF0pO Y KpaiHny BCTAHOBJICHO €IMHUN
MPaBOBUI aHTHKOPYIIIHHUI MPOCTIP 3 MPOTUIIT KOPYIIIil, BU3HAUE-
HO TIPABOBI Ta OpraHizalliiiHi 3acagu (QyHKIIOHYBaAaHHS CUCTEMH 3a-
noOiranHs Kopymnuii B Ykpaini...» [8, c. 220].

HeoOxiHO akileHTYyBaTH yBary Ha TOMY, 110 YaCTHHOW 1 CTaTTi
1 3akony Ykpainu «[Ipo 3amoGiranHsi KOpyIiii» BCTAHOBICHO BUYe-
PITHUI MeperiK CreniaJbHO YITOBHOBOXXEHUX CY0’€KTIB y cdepi mpo-
TUJIT KOPYIILi, a came:

- OpraHu MPOKYpaTypH;

- opranu HamioHanpHOT mMOTIIIT;

- HamionaneHe aHTHKOpYIIIIiiiHE OF0p0 YKpaiHu;

- HamionanbHe areHTCTBO 3 MUTaHb 3ano0iraHHs Kopymiii [1].

Taxk, BimnoBimHO 10 yactuHu 5 crarTi 8 3akony Ykpainu «[Ipo
MpOKypatypy» B YKpaiHi (yHKIIOHY€ CHeliaibHO YITOBHOBa)KEHHI
CaMOCTIHHMI TiApo3Ain y cTpykTypi ['eHepanbHOI mpoKypaTypu —
CremianizoBaHa aHTHKOpYMIiHHA MPOKypaTypa, Ha SIKy MOKIaJeHi
MOBHOBA)KEHHS 1100 3A1MCHEHHS HASAY 33 AOJEPKAHHIM 3aKOHIB
i1 Yac MpOBEAEHHS ONepaTHBHO-PO3UIYKOBOI AISTIBHOCTI, JOCYI0BO-
ro po3ciigyBaHHs HamioHadIbHUM aHTUKOPYNIIHHUM Oropo YKpaiHu;
MiATPUMAHHS JIep)KaBHOTO OOBHHYBAaueHHs y BIAMOBITHMX MpoOBa-
JDKEHHSAX; MPeJCTaBHUITBA iHTEpeCiB rpoMajsiHMHA a00 Jiep)KaBH B
Cyll y BWIaJKax, MOB’sS3aHUX 3 KOPYHIIHHUMH 200 TOB’SI3aHUMU 3
KOPYIILIEI0 MPaBONOPYIICHHIMH [6].

Cnin Haronocuty, 1o Haka3zom ['eHepanbHOl mpokypaTypu Ykpa-
inm Ne 149 Big 12 ksitHst 2016 poky 3 MeTOIO 3a0e3MeueHHsT HaJeXHOT
oprasnizanii poborn CrenianizoBaHOi aHTHKOPYIIIHHOI TPOKYpaTypH,
Kepyrounch crarrero 9 3akony Ykpainu «[Ipo mpokypaTypy», Oyio
3atBep pkeHo [lonoxkenns npo CrierianizoBany aHTUKOPYIIIHHY MTPO-
Kyparypy | enepanbHOi mpokypatypu Ykpainu (naini — [lonosxenns).

Came 3 mpuiiHaTTIM [lonmoxeHnHss Oya0 ORI IIMPOKO JAETaji30-
BaHO OOCST MOBHOBa)KEHb IILOTO MPABOOXOPOHHOTO OpPTaHy Ta BiATo-

153



Ne 1(3),2018 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

BiZTHO 710 po3ainy 3 1poro [TojgoxkeHHs 3aKpilieHo HOTo OCHOBHI 3a-
BIaHHS Ta QYHKIIII, a came:

1. 3nificHeHHsI HATJISAY 3a JIOJICPKAHHSM 3aKOHIB /I 4ac MpoBe-
JICHHSI OMEepPaTUBHO-PO3IIYKOBOT AISIIBHOCTI, JTOCYIOBOTO PO3CHiLy-
BaHHS HalnioHaJIbHMM aHTHKOPYIIIHIM Oropo YKpaiHu.

2. BukoHaHHsS BUMOI 3aKOHY IIiJi 4Yac TPHUHAMaHHS, peeECcTpa-
1ii, pO3rNIsAy Ta BHpIIICHHS 3asB 1 MOBIIOMJIEHb MPO KPHUMiHAIbHI
MPaBOIOPYIIICHHS, CBOEYACHE BHECEHHS BiJOMOCTEH 10 €IauMHOro
peeECTPY AOCYIOBHX PO3CIIiIyBaHb.

3. 3a0e3mneueHHsT MIBUAKOrO, TIOBHOTO Ta HEYIEPEIHKEHOI0 pO3-
crigyBanHs HamioHanbHHM aHTUKOPYHIIHHAM OlOpo YKpaiHH KpH-
MiHAJIFHUX TPaBONOPYIIEHh Ta OCKAp)KEHHS HE3aKOHHUX CYAOBHX
pillieHb Ha cTaAii JOCYAOBOIO PO3CIiAYBaHHS i CYOBOTO PO3TIISTY.

4. [linTpuMaHHs AEpXKABHOTO OOBHHYBAY€HHS B CyIi y KpHMi-
HAJIBHUX TPOBa/DKEHHSIX, PO3CHigyBaHMX HallioHanbHUM aHTHKOPY-
nuiitHM 010po YKpaiHu.

5. 3a0e3meveHHsT B MeXaX KOMIICTEHIIT BIIIKOIyBaHHS 30UTKIB,
3aBJIaHUX KPUMiHAJIBHUMH [IPABOMOPYLIEHHSIMH.

6. 3a0e3eveHHs] 3aCTOCYBaHHs HaJeXHOI MPaBOBOI MPOLEIYpH
710 KOYKHOTO YUYaCHHKA KPUMIHAIBHOTO POBAPKEHHS.

7. [IpencTaBHUIITBO IHTEPECIB TPOMaTHIHA a00 JIepXKaBU B CyIli
y BHMNajKax, nependadeHnx 3akoHoM Ykpainu «IIpo mpokypaTypy» i
OB’ SI3aHUX 3 KOPYMIIMHUMU a00 OB’ sI3aHUMH 3 KOPYIIIIEO MPaBO-
MOPYLICHHSIMH.

8. 3niiicHeHHs B Mexax peanmizanii ¢pyHkuii CrenianizoBanoi an-
TUKOPYIIIITHOI IPOKYpaTypH Mi>KHAPOIHOTO CIiBpOOITHUIITBA [3].

Y cBoto uepry, opranu HamioHanbHol nomimii Ykpainu sk 3a-
ragpHUl cy0’€KT MPOTHIIT 3TOYMHHOCTI, 30KpeMa, KOpPYIIiiHi{, Bil-
MOBIIHO JI0 MOKIaJieHuX Ha Hel B ctaTti 23 3akony Ykpainu «IIpo
HartioHansHy nodiiiro» 3aBjiaHb 3/1HCHIOIOTh:

a) MPEBEHTUBHY Ta MPOQUIAKTHYHY AiSUTBHICTH, CIPSIMOBaHY Ha
3aro0iraHHs BUNHEHHIO KOPYMLIHHUX 3710YNHIB;

0) BUSIBIISIFOTH TIPHYMHY Ta YMOBH, IIO CHPHSIOTH BUMHEHHIO yCY-
HEHHSI; B)KUBAIOTh 3aXO0/IIB 3 METOIO BUSIBJICHHSI KOPYIILIIHHUX 3JI0YMHIB;

B) IPUNUHSIOTH BUSBJICHI KOPYMIiHHI 3IT0YMHH;

T') 30IHCHIOIOTh CBOEYACHE pearyBaHHS Ha 3asBH Ta IOBiIOMIICH-
HS TIPO KOPYIIiiHI 37I04YHWHHU;
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1) 30IHCHIOIOTH JIOCY/IOBE PO3CIiAyBaHHs APIOHUX KOPYMIIHHHX
3JI0YMHIB, HE BIOHECEHUX OO0 migciaigHocTti HalioHalbHOro aHTHKO-
pyniiiiHoro 0topo Ykpainu; 3aiiMaroThcsl BEACHHSIM 0a3u JTaHHUX CTO-
COBHO 3apeEcTPOBAHMX KOPYHIIHHUX 37I04MHIB [5].

13 sxoBTHA 2015 poky IIpem’ep-minicTpoM Ykpainu Oyno mianu-
cano [locranoBy Kab6inery MinictpiB Ne 830 «[Ipo yrBopeHHs Tepu-
TopiajgbHOro oprany HarioHaapHOI momimii», o HOPMATUBHO 3aKpi-
nuna (yHKUIOHYBaHHA B CTPYKTypi opraHiB HamioHanmpHOI momimii
MDKPETriOHAJIBHOTO TEPUTOPIAILHOTO Oprany — JlenapraMeHTty 3axwuc-
Ty ekoHoMiku HamionaneHoi nominii Ykpainu (ani — Jlenapramenr).

VY cBoro uepry, Haka3oMm HartionaneHol nominii Ykpainu Ne 81 Big
07 mucronazna 2015 poky BinnosigHo 1o 3akony Ykpainu «[Ipo Hari-
oHaNbHY Tominito», [locranoBu KaGinery Minictpie Ykpainu Big 13
xoBTHsI 2015 poky Ne 830 «[Ipo yTBOpEHHS TEPUTOPIAILHOTO OpraHy
HarrionaysHoi modiiii» Ta 3 MeToro 3a0e3eueHHS HAISKHOTO (PYHKITI-
oHyBaHHs JlemapraMeHTy 3axucCTy eKOHOMiku HarrioHanbHOT mosminii
VYkpaiau Oyino 3arBepmxeHo [lonmoxeHHs mpo JlemapTamMeHT 3axucTy
exoHomiku HanionansHoi nominii Ykpainu (mani — [TonokenHs).

BianosinHo mo nynkry 1 po3miny 1 nporo ITonoxenns [denapra-
MEHT € MDKpETIOHaJIbHUM TEPUTOPIaIbHUM OPraHOM Y CKIaji KpuMi-
HayibHOI mosinii Hartionanenoi mominii YkpaiHu Ta 3riJHO 3 3aKOHO-
JTABCTBOM Y KpaiHU 3/1iHCHIOE OMEPaTUBHO-PO3IIYKOBY JisTBHICTS [2].

CnyIlHuM €, o OJHHUM 13 IPIOTPUTETHUX 3aBJIaHb, SKi MOKJIaJIe-
HO Ha JlenapTaMeHT, € came 00poTh0a 3 KOpYMIIEIo i XabapHUIITBOM
y cepax, siKi MalOTh CTpATETiYHE 3HAUYCHHS JIJIsi EKOHOMIKH JIePIKABU
Ta cepel MOCaJoBUX OCi0 OpraHiB Jiep>KaBHOI BIIaIW 1 CAMOBPSTyBaH-
HS; TPOTUAIS KOPYNUIHHMM MPaBONOPYIIEHHAM 1 MPaBOMOpPYIIEH-
HSIM, TIOB’SI3aHUM 3 KOPYIIicro (IyHKT 3 po3ainy 2 ITomoxenns) [2].

Takok HeOOXiZHO aKIEHTYBaTH yBary Ha TOMY, IO Y 3B’S3KY 3
npukiHATTM 3akony «[Ipo 3anmobiraHHst Kopymilii» B YKpaiHi HapemrTi
0yJIO HOPMATHBHO 3aKPITUICHO (PYHKIIIOHYBaHHS [ICHTPAIBHOTO OPTaHy
BUKOHABYOI BJIaJIM 31 CIEIiabHAM CTaTyCOM, SIKUH Ma€ Ha MeTi 3a0e3-
neyuTy GOpMYBaHHS Ta peajizallilo Jep>KaBHOI aHTUKOPYIIIHHOI 1Mo-
nmitnkn — HamioHaisHEe areHTCTBO 3 MUTaHb 3amo0iraHHS KOPYIILI.
Crarts 5 3akoHy Harosourye Ha Tomy, Mo HarioHanbHe areHTCTBO 3
NMUTaHb 3anobiranHs Kopymniii (gaii — HamionaneHe areHTCTBO) 37ikic-
HIOE CBOIO JIISUTBHICTH KOJICTIAIbHO Y CKJIaJIi IT’SITH WieHiB [1].
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Cri 3ayBayKuTH, 10 NOYaTOK poOoT HalioHanmsHOro areHcTBa
OyB 3axnanenni npuidHATTAM [locTanoBu Kabinery MinictpiB Ykpa-
i Ne 118 Bin 18 Gepesns 2015 poky «IIpo yrBopennst Harionans-
HOT'O areHTCTBa 3 MUTaHb 3aMO0IraHHs KOPYILii», a came: YTBOPEH-
HAM MOro sK UEHTPAJbHOTO OpraHy BHKOHABYOI BIaaud 3i
CHeiaIbHUM CTaTyCcOM, AISUTBHICTH SKOTO CHPSIMOBYETHCS 1 KOOPAU-
HyeTbes Kabinerom MiHicTpiB YkpaiHu.

JopeuHo 3a3Ha4unTH, IO 3rigHO 31 cTarTelo 11 3akoHy Ykpainm
«[Ipo 3amobiranns kopymuii» HarioHaasHOMY areHTCTBY HaJlaHO KOH-
KpeTHI MOBHOBaXXEHHS y cdepi NPOTH Il KOPYIIIHHAM BUsBaM, a ca-
Me: 1) IpoBeieHHS aHaJi3y CTaHy 3amo0iraHHs Ta MPOTUIIl KOpYIIIil B
VYkpaiHi, ZiSUTbHOCTI Iep)KaBHUX OpraHiB, OpPraHiB BIaal ABTOHOMHOL
PecniyOmikn Kpum Ta opraniB micieBoro caMoBpsiayBaHHSI y cdepi
3ano0iraHHs Ta MPOTUIIl KOPYMIIii; CTATUCTUYHUX JaHUX, PE3yIbTaTiB
JOCIKEeHb Ta 1HIIOI iHpopMarlii CTOCOBHO CHTYaIlil MIOI0 KOPYTILIT;
2) po3po0JieHHsT TIPOEKTIB AHTHUKOPYILIHHOI cTparerii Ta JepxaBHOI
nporpaMu 3 1l BUKOHAHHS, 3AiHCHEHHS MOHITOPUHTY, KOOpAWHALII Ta
OLIHKK e()eKTHBHOCTI BUKOHAHHA AHTHKOPYMIIHHOI cTpaTerii; 3) mia-
TOTOBKA Ta MOJ[aHHS B YCTAaHOBJICHOMY 3aKOHOM IOpsiiKy 70 KaGinery
MinicTpiB YKpaiHu MpOeKTy HaliOHAJBHOI JIOMOBiAI HIONO0 peaizaliii
3acajl aHTUKOPYMLIiHHOI momiTHKY; 4) (OpMyBaHHS Ta peatizallis aHTH-
KOPYILIHHOT MOMITHKK, PO3POOJICHHS IPOEKTIB HOPMATHBHO-IIPABOBUX
aKTIB 3 IIUX MUTaHb; 5) OpraHi3allis MPOBEJICHHS JOCIII/PKECHb 3 MUTaHb
BUBUCGHHS CHUTYallil 00 KOpymiii; 6)37iCHEHHS MOHITOPHHTY Ta
KOHTPOJIO 32 BUKOHAHHSM aKTiB 3aKOHOJABCTBA 3 MUTaHb €THYHOI 11O-
BEJIIHKH, 3a1I00IraHHs Ta BPETyJIIOBaHHSA KOH(IIKTY IHTEpeciB y MisTb-
HOCTI 0Ci0, YIOBHOBa)XEHHX Ha BUKOHAHHs (DYHKIiH nepikaBu abo Mic-
[[EBOTO CaMOBPSAIYBaHHsI, Ta MPUPIBHSIHUX 10 HUX OCi0; 7) KOOpauHa-
i Ta HaJJaHHS METOAWYHOI JOTIOMOTY HIOJI0 BUSIBIICHHS ACPKABHUMU
opraHamu, opraHamu Biagu ABToHOMHOI Pecmy6iiku Kpum, oprana-
MU MICIICBOTO CaMOBPSIIyBaHHSI KOPYMLIOTeHHUX PH3UKIB y CBOIH [ii-
SUTBHOCTI Ta peastizallii HUMU 3aXOJIiB II0/I0 iX YCYHEHHS, B TOMY YHCI
MiATOTOBKY Ta BUKOHAHHS aHTUKOPYMLIHHUX TporpaM; 8) 3ailCHeHHs
B TIOPAJKY, BUBHAYEHOMY IIMM 3aKOHOM, KOHTPOIIIO Ta MEPEBIpKHU Jie-
KJiapatiii ocib, yImoBHOBa)XCHUX Ha BUKOHAHHS (YHKIIN JIep>kaBu abo
MICIIEBOT'O CaMOBPSIyBaHHS, 30epiraHHs Ta ONPUJIIOJHEHHS TaKUX
JeKJaparliii, IpoBEIEHHS MOHITOPHHTY CHOCO0Y HUTTS 0Ci0, YIIOBHO-

156



Hayxoswit Bicauk CiBepmman. Cepist: [IpaBo Ne 1(3),2018

Ba)KEHUX Ha BUKOHAHHS (QYHKIIH Jep>kaBu a00 MICIIEBOI'O CAMOBPSIAY-
BaHHs; 9) 3MIMICHEHHS B MOPSIKY Ta B MEKax, BU3HAYCHHX 3aKOHOM,
JIEpPKaBHOTO KOHTPOJIO 32 JTOTPUMAHHSM BCTAHOBJIEHHX 3aKOHOM 00-
MeXeHb 110710 (PiHAHCYBaHHSI MOJMITUYHHX TapTiil, 3aKOHHUM Ta IiJIbO-
BUM BHKOPHUCTAHHSM TMONITUYHUMH TApTisIMHA KOIUTIB, BHIUICHHX 3
JICPIKaBHOrO OrO/pKeTy Ha (DiHAHCYBaHHS TXHBOI CTATYTHOI JisUTBHOCTI,
CBOEYACHICTIO TOJIAHHS 3BITiB MapTild Mpo MalHO, IOXOIH, BUTPATH i
3000B’s3aHHSI () IHAHCOBOI'O XapakTepy, 3BiTiB MPO HAJXOHKEHHS 1 BU-
KOPHCTaHHS KOIITIB BUOOPYMX (OHIIIB HA 3arajbHOJEPKaBHUX Ta Mic-
[EBUX BHOOpaX, MOBHOTOIO TaKUX 3BITiB, 3BITY 30BHIIIHHOTO HE3AJIEHK-
HOro (hiHAHCOBOTO AayAWTY [ISUTBHOCTI TApTii, BINMOBIAHICTIO iX
o(h)OpMIICHHSI BCTAHOBJICHUM BHUMOTI'aM, JIOCTOBIPHICTIO BHECEHUX [0
HUX Bigomocteld; 10)3aTBep/HKEHHS! PO3MOJLTY KOIITIB, BUAUICHUX 3
JICPIKaBHOIO OFOJDKETY Ha (PiHAHCYBAHHS CTATYTHOI JisTIBHOCTI TIOJITH-
YHUX TMApTii, BIAMOBIIHO 10 3aKOHY; 11)3a0e3reueHHs BeeHHS €u-
HOT'O JICPXKABHOI'O PEECTPY JACKiIapalliii 0ci0, YIIOBHOBaXKCHUX HA BUKO-
HaHHS QyHKIIH JepxaBu abo MiCIIEBOTO CaMOBPsIAyBaHHsI, Ta €IUHOTO
JICPIKABHOI'O PEECTPY OCi0, SKi BUMHMWIM KOPYIIIKHI 200 IMOB’s13aHi 3
KOPYIIIIE€I0 MPABONOPYILICHHS; 12) KOOPMHAILSI B MEXaX KOMITCTCHIIil,
MeToJMYHE 3a0e3eUeHHs Ta 3AiHCHEHHS aHali3y eEeKTUBHOCTI JTisUThb-
HOCTi YMOBHOB&)KEHUX MiIPO3IiIiB (YIIOBHOBRXKEHUX OCi0) 3 MHUTaHb
3ano0iraHHs Ta BUSBJICHHS KOPYILi; 13) MOropKeHHS aHTHKOPYIILIiH-
HUX [IporpaM Jiep>KaBHUX OPraHiB, OpraHiB Biiau ABTOHOMHOI Peciy0-
mikn Kpum, opraHiB MicleBOro caMoBpsiAyBaHHs, PO3pOOKa THIIOBOT
AQHTUKOPYIIIIHHOI MPOrpaMu FOPUIMYHOI 0co0u; 14) 3iiiCHEHHS CITiB-
npaiii 3 ocobamu, siki T0OPOCOBICHO MOBIAOMIIAIOTH PO MOKIINBI (hak-
TH KOPYMIIHHUX 200 MOB’SI3aHKUX 3 KOPYIIIEIO TPABONOPYIIECHb, THITNX
MOpyIIeHb HBOro 3aKOoHY (BUKpHBayi), BYKUTTS 3aXO0/IiB MOAO 1X MpaBo-
BOTO Ta IHIIOIO 3aXUCTy, MPHUTATHEHHS O BIANOBINaIbHOCTI OCiO,
BUHHUX Yy TIOPYIIEHHI iX MpaB, y 3B’S3Ky 3 TaKUM iH()OPMYBaHHSIM;
15) opranizaiiisi miArOTOBKH, MEPEMiATOTOBKY 1 MiJBUIICHHS KBaidi-
Kallil 3 NHUTaHb, OB S3aHUX 13 3amo0iraHHsAM KOPYIIIIii, MpaliBHUKIB
JIep>)KaBHUX OpTaHiB, OpraHiB Biaau ABTOHOMHOI PecryOmiku Kpum,
MOCaJOBHX 0Ci0 MiCLIEBOro caMOBpsAyBaHHs (KpiM MiJBUIICHHS KBai-
(ikarlii qeprkaBHUX CITYXKOOBIIIB 1 TOCAJ0BUX 0CIO MiCIICBOrO CaMOBpsi-
NyBaHHs); 16) HaJaHHSA PO3’SICHEHb, METOJMYHOI Ta KOHCYJIBTAI[IHOT
JIOTIOMOTH 3 TIUTaHb 3aCTOCYBaHHS aKTiB 3aKOHOJABCTBA 3 NMUTAHb €THU-

157



Ne 1(3),2018 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

YHOT [TOBE/IHKH, 3aII00iraHHs Ta BPETYJIFOBaHHs KOHQJIIIKTY iHTEpECIB Yy
JUSUTBHOCTI 0Ci0, YIIOBHOBRYKEHUX HAa BUKOHAHHS ()YHKITIH JiepkaBu a0o
MICIIEBOTO CAaMOBPSAyBaHHs, Ta TIPUPIBHSHUX A0 HUX 0cib; 17) indop-
MYBaHHS TPOMaJICBKOCT1 TIpo 3AilicHIOBaHI HaiioHambHUM areHTCTBOM
3aXO0IM IIO0/I0 3aM00IiraHHs KOPYIILii, peasi3aiis 3aX0/iB, CIIPSIMOBaHUX
Ha (OopMyBaHHS y CBIIOMOCTI TPOMaJISTH HETAaTUBHOI'O CTABJICHHS [0
Kopymuii; 18) 3amydeHHs rpoMaackKocTi 1o GopMyBaHHS, peaizaii Ta
MOHITOPHHTY aHTHKOPYIIIHHOT NOMITHKY; 19) KOOpANHALSl BUKOHAHHS
MDKHAapOIHHUX 3000B’s13aHb Y cdepi GopMyBaHHS Ta peasizallii aHTHKO-
PYNLIMHOI TOMITHKY, CIIBOpAls 3 JAEp>KaBHUMH OpraHaMu, HEypsIo-
BUMHU OpraHi3amisMH iHO3EMHHUX JepKaB Ta MDKHApOIHWMH OpraHiza-
isIMM B MekKax CBOel komnereHiii; 20) oOMiH iH(oOpMariieo 3
KOMIIETEHTHUMH OpraHaMH iHO3eMHHX JIep)KaB Ta MDKHAPOJHUMH Op-
raHizarisimu; 2 1) iHIII TOBHOBaXKEHHSI, BU3HAYEHI 3aKOHOM [1].

Huni ennHUM AepKaBHUM NPaBOOXOPOHHHM OpPTaHOM, Ha SIKHI
0e3nocepeIHbO TOKIAJAETHCS 3ano0iranHs, BUABICHHS, MPUIMHEH-
HS1, pPO3CIIyBaHHS Ta PO3KPUTTS KOPYIIIHHNX 3I0YMHIB B YKpaiHi, €
HartionansHe aHTHKOpYIILIHHE OIOPO.

Lleit opran BignoBimHO g0 BUMOr cratri 16 3akoHy YkpaiHu
«[Ipo HauionansHe anTHKOpynuiiiHe 0ropo YkpaiHu» 3000B’s13aHuUi:

- 3/IIACHIOBATH OIEPATUBHO-PO3IIYKOBI 3aXO0/M 3 METOK0 3aro0iraH-
H$l, BUSIBJICHHS1, IPUIIMHEHHS Ta PO3KPUTTS KOPYMIIMHUX 3JI0YMHIB, Bil-
HECEHMX JI0O MOro MifICTIJHOCTI, a TaKOX B ONEPATUBHO-PO3IIYKOBUX
ClIpaBax, BUTPEOYBaHUX BijI IHIIMX MPABOOXOPOHHUX OPTaHiB;

- 3IIIICHIOBATH TIPOBAKEHHS JIOCYJIOBOTO PO3CIIiyBaHHS KOpY-
MIIAHUX 37I0YMHIB, BITHECEHUX JIO0 MOr0 MiACIIIHOCTI, a TAaKOXK MPO-
BOJIUTH JIOCYZIOBE PO3CIiAyBaHHs IHIIMX KPUMIHAJIBHUX MPABOIOPY-
LICHB Y BUMAJIKaX, BU3HAYCHUX 3aKOHOM;

- BKMBATH 3aXOJIiB LIO0 PO3UIYKY Ta apeliTy KOIITIB Ta iHIIOro
MaiiHa, sIKi MOXKYTh OyTH IpeaMeToM KoHicKalii abo crienianbHOi KOH-
¢ickalii B KOpYMIIHHUX 37I04MHAX, BITHECEHUX JI0 OT0 MiICIiTHOCTI;

- 3I1MCHIOBATH MEPEBIPKY Ha JOOPOUECHICTH OCi0, yITOBHOBAYKEHHX
Ha BUKOHAHHS QYHKIIIH ep>kaBu a00 MICIIEBOrO CAaMOBPSITyBaHHSL;

- 3a0e3MeyyBaTH Ha YMOBaxX KOH(IJCHIIIHHOCTI Ta JOOPOBUILHOCTI
CIIBIIPALIIO 3 0CO0aMH, SKi ITOBIIOMIISIOTE PO KOPYIIIIHI 310uuHu [4].

BuaaeTtscst cnyniHoO HayKoBa MO3HUIIS JOKTOPa IOPUIMYHUX Ha-
yk, npodecopa CaBueHka A. B., sikuii Haromourye Ha TOMY, WIO:
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<...Cepell 3a3HaUYEHHX BHILE CIeliajJbHO YIOBHOBAXKEHHUX CY0’€KTIB y
cepi mpoTUAIT KOPYIIIiT JIWIIIe IBa OpraHU 3a MPAaBOBUMH aCIICKTaMHU
JISTBHOCTI MOXKHA Oe3MocepeIHbO BIHECTH 0 CIIELiaIbHMX aHTH-
KOpYMUIHHUX THCTUTYLIH — HarioHaneHe aHTUKOpYyIIiiiHe 010po YK-
paian Ta HanioHaibHe areHTCTBO 3 MHUTaHb 3amoOiraHHs KOPYIILIi.
HagezneHne 3yMoBiIeHO TUM, 10 cepa MisIBHOCTI TAKUX OaratoQyHK-
IOHABHUX OpTaHiB SIK MPOKypaTypa Ta HamioHanbpHa Moimis 0Xom-
JIIO€ OUTBIII IMIUPOKE KOJIO MPABOBIAHOCHH, HE OOMEXKYIOUUCH TUTBKU
AHTUKOPYMIIMHUMH 3axo1amu ...» [7, c. 172].

BucnoBku. OTxe, 3 ypaxyBaHHSIM BUKJIJICHOTO CJiJ 3a3HAYUTH,
IO TPAaBOBI AaCHEKTH JisUTLHOCTI CIEI[iaIbHO YIIOBHOBAXKCHUX
cy0’ektiB y chepi nmpoTuaii Kopymiii mijg vac 3AidCHEHHS 3aXOiB
1I0/I0 3aM00iraHHsl, BUSBIICHHS, TPUITMHEHHS, PO3CIIiJyBaHHS Ta PO3-
KPHUTTSl KOPYNUIAHUX 3I0YMHIB MalOTh BHPIIIAILHUI BILUTUB HA BCTa-
HOBJICHHSI 3MICTy Ta MOPSJIKY 3aCTOCYBAaHHS NMPEBEHTHUBHHUX HaIlio-
HAJIBHUX aHTUKOPYMIIIHHUX MEXaHI3MiB.
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INPABOBBIE ACIIEKTBI AEATEJBHOCTHU B YKPAUHE
CIHHEHUAJIBHO YIIOJIHOMOYEHHBIX CYBBEKTOB
B COEPE TIPOTUBOJEMCTBUS KOPPYIIIIUA

Cmambs noceswjena ananu3sy npagoswvlx Acnekmos NPOmuso0ercmsus y2oi08Ho
HaKazyemvlM KOPPYNYUOHHBIM, a MAKdce MAKUM, CHOCOOCMBYIOWUM KOppYynyuu,
Oeticmeusm 6 Ykpaune. Taxoice npoananu3uposansbl npegeHmugHvle aHmMuKoppyn-
YUOHHbBLE Mepbl, UMeloujie NOTUOMPACIEBYI0 CReYUPUKY.

B cmamve na ocnoge ananuza HAyUoOHAILHOLO 3AKOHOOAMENLCMBA ONpedeneHbl
yenecoobpasnvie 2iemMeHmyvl 0essmeibHOCMU CREeYUANbHO YNOTHOMOYEHHBIX CYObeK-
mos 6 cghepe npomusooelicmeus Koppynyuu.

Knrouesvie cnosa: xoppynyus, npagosvle acnekmol, aHmMUKOPPYRYUOHHAS NOU-
MuKa, CNeYuanrbHo YNOIHOMOUEHHble CYObeKmbl 8 cghepe npomuBoOeticmeus Koppyn-
yuu, nornomouus, CneyuarusuposanHas aHmukoppynyuontas npoxypamypa, Hayuo-
nanenas noanuyus, Hayuonanvnoe acenmcmso no npedynpexicoenulo Koppynyuu,
Hayuonanvnoe anmuxoppynyuonnoe 610po Yxpaumul, npesenmugHbill Mexanusm.

Karelin V. V., Puzyrevskyi M. V.

LEGAL ASPECTS OF SPECIAL PLENIPATENTIONARY
SUBJECTS’ ACTIVITY IN THE SPHERE OF
CONRADICTION OF CORRUPTION IN UKRAINE

The article is investigated to the analysis of some law aspects of counteraction
against criminally punishable corruption acts as well as acts producing corruption in
Ukraine. Preventive anticorruption measures which are used and have polybranch
specificity have been analyzed in article.

Also, this article analyzes the new legislative provisions to specifically
authorized entities in combating corruption, including the National Agency for the
Prevention of Corruption., National Anti-Corruption Bureau of Internal Affairs of
Ukraine. Special attention is paid to the normative content of disclosure on the
functions and powers of the prosecution in this area.

It worth mention, that this research is devoted to studying the problems of
corruption and overcoming it, by forming of legal principles of anticorruption policy.
It was investigated legal principles that are contained in the national legislation.
Was proved their place in the system of legal and administrative measures of
counteraction to corruption.

Moreover, the article are determined to the most appropriate elements of the
specially authorized subjects in combating corruption an analysis of national
legislation. This article established that the effective anticorruption policy in Ukraine
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can not be effective without a coherent, planned and coordinated systematic actions
of public authorities both on the national and especially on the local levels. Such
anti-corruption policy should combine three strategic directions — a strategy of
public awareness, a prevention strategy and a strategy of the inevitable
responsibility. The institutional administrative, political and legal, socio-economic,
socio-civic and ethical and psychological mechanisms of preventing corruption in
local authorities were characterized.

Key words: corruption, law aspects, anticorruption policy, specially authorized
subjects in combating corruption, authority, Specialized Anti-Corruption
Prosecutor’s Office, National police.
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VIK 343.351(477)
Kpaiinuk I'. C.,
ACHCTEHT Kadenpy KpuMiHanbpHOro mpasa Ne 1,
Hamionansawuii 1opuauunnii yHiBepcuTteT iMeHi Spociasa Mya-
poro, M. XapkiB, Ykpaina

3AKOHOJIABUYI HOBAIII HIOJA0 BIAITOBIIAJIBHOCTI
3A KOPYIIIIUHI ITPABOITIOPYIIEHHSA
B 2014-2016 POKAX

Pobomy npucesueno ananizy namlakmyanvuiwux, Ha OyMKY asmopd, HO8ayi
Wooo AOMIHICMPAMUBHOT MA KPUMIHATLHOT 8IONOBIOANLHOCH 34  KOPYNYIUIHI
npaeonopyuiens 6  Yipaini. Jlocniooiceno icHyrouy — cucmemy  KOPYRYIUHUX
npasonopyuiensb (3104uHi6 ma aOMIHICMPAMUGHUX Npagonopywiens) @ Yxpaiti.
Iliompumano 3minu 0o pozdiny 9 3acanvnoi uwacmunu Kpuminanvrhozo roodexcy
Vrkpainu wooo HesiosopomHnocmi  8i0n08i0ANbHOCMI  3a  KOPYNYIUHI  3MOYUHU.
Bemanoeneno, wo naykogo ne o0rpynmosani ma nepeoyacHi sminu it OONOGHEHHs 00
Kpuminanonoeo kodexcy Ykpainu (3o0kpema, 0o tioco cmameil 364, 3647, 368% 365,
423, 424) cmeoprwioms cymmesi Kopynyiuni pusuku. Busnaueno, wo nuwe
KOMNAeKCHI ma HAyKogo OOIPYHMOBAMi 3MiHU 1l OONOBHEHHSI 00 YUHHO2O
3AKOHO0ABCMBA MOJICYMb CNPUAMU 3anobieantio Kopynyii.

Knrouosi cnosa: xopynyis, cucmema KOpynyiiuHux npasonopyuietb, Kopynyitiui
3M0UUHU.

MocranoBka mpodaemu. Cin 3a3naunth, o0 Konseniiis OOH
npotu kopymiii Big 31 sxoBtHsa 2003 p. Oyna migmucaHa Bij iMeHI
VYkpainu 11.12.2003 p., patudikosana 18.10.2006 p., HaOpana yuH-
Hocti st Ykpainu 01.01.2010 p. I came 3 nporo yacy novaiocs pe-
¢dopmyBanns KpuminanasHoro kogekcy Ykpainu (1o HaOyB YMHHOCTI
01.09.2001 p.) momo BianorigHOCTI 3a3HavyeHii KoHBeHIIii.

[lin yac pedopMyBaHHS KpPUMIHAIBHOI'O 3aKOHOAABCTBA PO3-
TIISAA€ThCA MUTAHHS LIOI0 HOr0 OHOBJIEHHS. 3IAE€THCS, IO TYT MO-
XKyTh OyTH HaMiueHi pi3Hi pimenHs. [lepmie, i sik HaueOTO came mpoc-
Te, — 1€ GHECEHHSI OKPEeMUX, THKOAU HEe3HAYHUX 3MIH i OONOBHEHb, WO
A67AI0Mb 00010 CNPOOY CMAgUMU «IAmMKUy Ha «npopixuy. Leh nusx
3 nmormany akagemika HAIIpHY, T'epost Ykpainu Crammuca B. B. min-
KOBUTO O€3MepCIIeKTUBHMIA, TOMY 110 B CTapHii (32 CHCTEMOIO 1 CTpY-
KTYpOIO CaHKIIiH, KOHCTPYKII€I0 HOPM) KOJIEKC HAMaraloThCsl «yTHUC-
HYTH» HOBi IMOJIOKEHHS, BKIIOYMUTH HOPMH YacTO 3 Ka3yiCTHUHHUMH
a00 HaBITh «KaY4yKOBUMMY JUCIO3UIISMHU — IO HE Y3TOLKYIOTHCS 3
inmmmu npunmcamu KK [8, ¢. 676].
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Jlpyre pillieHHs: TUTaHHS, 200 IHIIUH [UISTX OHOBJICHHS KPHUMiHAJTh-
HOT'0 3aKOHOJIABCTBA OAUUTHCS y nOCHYnogomy pegopmysani Kooexcy
BHACTIOOK BUOAHHS OKDEMUX «OJOKOBUX» 3AKOHIE U000 1020 3MIH i 00-
noerens. el musX BiIOMUI 3aKOHOJABYIN MPAaKTHUI 0araTbox KpaiH
[8,c. 677].

3nmaBanocst 0, yce MpOCTO — MPHUCITYXaTUCS 0 3HAHOTO BUEHOTO,
He mpuiiMaTH 1o ofHii 3MiHi g0 KK Ykpainu, a mpuidHATH «OI0KO-
BUI» 3aKOH, BpaxoByloun Bci monokeHHs: Konsenuiss OOH mpotu
Kopymilii, sika 3 2010 p. crajga 4acTHHOK 3aKOHOAABCTBA YKpaiHW i
noBuHHa OyTH iMmiiemenToBana B KK Ykpainu. [Ipukpo, ane naponHi
JeryTaTH YKpaiHH Ta iX KOHCYJIbTaHTH i MOMIYHHUKH, HE JIHIIE PiAKO
3HAIOTh Ta BPaxOBYIOTH IEPEJOBI HAYKOBI JOCATHEHHS Ta JyMKH
3HaHUX YYEHHX, ajie i He X0ouyTh iX 3HaTtu. Ha »xanb, HapomHi Aemy-
TaTH YKpaiHH MiIUTM XUOHUM LUIIXOM peOpMyBaHHS — CHpOOaMH
CTaBUTH «JIATKH» Ha «IIPOPIXU» 1 BXKE € YNHHUMHU HAYKOBO HEOOIPY-
HTOBaHi 3aKoHU [4; 5], mpo sKi Oy/e 3a3HAYCHO JaJi.

Y npumitii 1o cr. 45 KKY Bkazano: «KopyniiiiHumu 3j10unHa-
MU BIAMOBIIHO 10 11boro Kollekcy BBaXKalOThCS 3JIOYMHH, Mependa-
yeHi crartamu 191, 262, 308, 312, 313, 320, 357, 410, y Bunaaky ix
BUMHEHHSI LUISIXOM 3JIOBKUBAHHSI CITy)KOOBHM CTaHOBHIIEM, a TaKOX
35I04MHH, niependaveHi crattsamu 210, 354, 364, 364-1, 365-2, 368-
369-2 nporo Kogekcy». CucreMy KOpYNUIHHHX 3TOYMHIB B YKpaiHi
BIINMOBIIHO 70 NmpUMITKH 110 cT. 45 KKV cTaHOBIATH 37104MHM, Tie-
pendayeHi pi3sHUMH PO3IUIaMH: MPOTH BiacHocTi (ct. 191); mpotm
rocrnoaapcbkoi aismbHOCTI (cT. 210); rpoMaackkoi 6e3meku (cT. 262);
y chepi 00iry HapKOTHMYHUX 3ac00iB, MCUXOTPOIHUX PEUYOBUH, IX
aHaJoriB abo MpPEeKypcopiB Ta iHIINI 3JI0YMHHM MPOTH 3J0pOB’S Hace-
nenns (ct. 308, 312, 313, 320); npoTu aBTOPUTETY OpraHiB AepiKaB-
HOI BJIaJid, OpPraHiB MICIICBOrO CaMOBPSIyBaHHs, 00’ €lHAHb TrpoMa-
ISiH Ta 3JIOYMHH TpoTH KypHamictiB (cratri 354, 357); mpotu
ciryx00Boi Ta mpodeciiHol AiSTBHOCTI, MOB’SA3aHOI 3 HAAAHHSIM I1y0-
JiyauX nocnyr (crarti 364, 365, 364-1, 365-2, 368-369-2) Too.

Cucrtemy aaMiHICTpaTHBHHX MpPaBONOPYIIECHb, OB’ SI3aHUX 3 KO-
PYIILIi€t0, CTAHOBIISATH po3MileHi B oaHii rnasi 13-A Konekcy Ykpa-
fHM TpO aAMIHICTpaTHBHI MPABOMOPYIIEHHS — «AAMIHICTpaTHUBHI
MPaBOMOPYIICHHS, TIOB’sI3aH]1 3 KOPYIILII€I0».
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AHaJji3 ocTaHHix gocaimkens i myosikaniid. [Tonepenni qoci-
JDKEHHS BUSIBUJIM HU3KY MOJIOXKEHb, SIKi TOTPEOYIOTh YAOCKOHAICHHS,
YTOYHEHHS Ta TMPUBEICHHS Yy BIIMOBIIHICTh JIO MDKHAPOIAHHX 30-
00B’s13aHb YKpaiHu. BiTuM3HsHI i 3aKOpIOHHI aBTOpHU 371HCHIOBAIH
MepeBaKHO KPHUMIiHANBHO-TIPABOBHH aHaNi3 KOPYNIIMHHUX 3JI0YHHIB
Ta/ab0 aJAMIHICTPaTUBHUX KOPYNUIHHUX MdisSHb, 30Kpema, AHApYII-
ko II. IT., Apkyma JI. I., bopucos B. L., I'apamyk B. M., I'pogerns-
kuii 1O. B., T'izsimuyk C. B., lenera O. I1., Aynopos O. O., Kupunu-
ko B. M., Kumwxenko O.O., Mensaux M. 1., Haspoupkuii B. O.,
Hactioxk B. 5., HeBmepxunpkuit €. B., Crammc B. B., Tepe-
myk O. B., XaBponrok M. 1., lllanrynosa C. A., SIpmumt H. M. Ta iH.

Opmnak y miomy mpoOneMa JOCHIKEHHS aHTUKOPYIIIHHOTO
JIOCBITy 3apyOiKHUX KpaiH 3 METOIO HOr0 BUKOPUCTAHHS B KOHTEKCTI
CTaHJIapPTIB HOBOTO 3aKOHOJABCTBA y Il cdepi Bce mie morpedye
KOMIUIEKCHOTO JIOCTi/DKEHHS (& JIOCUTh CTPIMKa 3MiHA HAlllOHAJIEHO-
rO 3aKOHOJABCTBA OO €KTHBHO YCKIQJHIOE TaKe JOCIIHKEHHS).
OcranHiMH pokamu B YKpaiHi CTBOpEHa JOCTaTHHO HMIMPOKa HOpMa-
TUBHO-TIpaBOBa 0a3a, sKa CIIpsIMOBaHa Ha MPOTUAII0 Kopymmii. Takuit
CTaH CTaB OCHOBOIO JJis1 (POPMYIIOBAHHSI METH — PO3TJISL 3aKOHO/IAB-
YMX HOBAI[ill 11010 BiJIOBIIABHOCTI 3a KOPYIIIifHI TPaBOMOPYIIICH-
Hay 2014-2016 pokax.

Buknax ocHoBHoOro marepiamy. ['oBopsun mpo mokapaHHS 3a
KOPYILIHHI 3704YMHH, CIiJi HATOJOCUTH Ha HEOOXiAHOCTI OLIbII Cy-
BOpHUX CaHKIIH 3a iXx BumHEHHs. 30Kkpema, 3a 4. 1 cT. 210 KK Ykpainn
nependadeHo Taki BUAW TOKapaHb, fK: ITpad, BUMPaBHI poOOTH,
oOMeXeHHs BOJIi Ta 1030aBJIeHHS MpaBa 00iMMaTH MEBHI Mocaau Yu
3aliMaTHCS TIEBHOIO AisUIbHICTIO. Ik 0aunMo, 32 BUMHEHHS KOPYIIIIii-
HOT'O 3JI0YMHY BiJICYTHE B3araii mo30aBieHHs Boli, a mrpad abo BU-
MpaBHI poOOTH € HeeEeKTUBHUMH B Pa3i 3aCTOCYBaHHs JI0 KOPYIIIiO-
Hepa, BiH BIKYIHUTHCS YAaCTHHOIO KOIITIB 1 HE peai3yeThCsi MeTa
nokapanHs. Cxoxa cutyatist 3 4. 1 cr. 354 KK Vkpainu: nepenbaue-
HO TIOKapaHHs y BUIUIAAl mTpady, TpoMaackKuX pobiT, BUIPaBHUX
po0iT, OOMEKEHHs BOJi Ta 1mo30aBiieHHs Boii. OTXKe, il YAO0CKOHA-
yuth caHkiito 4. 1 cr. 210 KK Ykpainy, BUKIIOYMBIIM TOKapaHHS Y
BUTIISAI WITpady Ta BUMPABHUX pOOIT, HATOMICTh JAOAABIIHN 1030aB-
JICHHSI BOJI1 BIJI IBOX JI0 I’ SITH POKIB; Ta caHKIiro 4. 1 ¢T. 354 KK Vk-
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paiHH, BUKJIIOUMBIIM MOKApaHHA y BUTJAAI WTpady, TPOMaJIChbKUX
poOIT Ta BUIIPaBHUX POOIT.

[ligBuiieHa cycniibHa HEOE3MEUYHICTh KOPYMIIHHUX 3JIOUMHIB
MOSICHIOETHCS. THUM, III0 BUMHSIOYM iX, CIy)kOoBa ocoba, HajijicHa
MpaBoM BUKOHaHHS (DYHKIIH Jep)kKaBu, Ji€ Ha MIKOMY JepKaBi, 31il-
CHIOE€ HETaTUBHHI BIUIMB HAa €KOHOMIKY, IpaBa JIIOJAWHU, iHII BaXK-
TUBI cepr HalioHaIbHOI Oe3NekH, ii JiTHHS 0CNalIIo0Th ACPKaBy,
3HUXKYIOTh MDKHAPOJHHUH aBTOPUTET YKpaiHW, MOXKYTh MPU3BECTH JIO
BUHUKHEHHSI CEPHO3HHX COILiaIbHO-eKOHOMIYHUX Ta TMONITHYHUX
npobiem. Hanpukian, kopymnoBaHa CyJoBa BlIaJa HE JIa€ 3MOTY 3a-
XUCTUTU CBOi mIpaBa (IIPaBO BJIACHOCTI, TPYIOBI MpaBa, NMpaBO Ha
CHpaBeUVIMBUN CYAOBUIN PO3TJISLA TOLIO), CTPUMYE PO3BUTOK E€KOHO-
MiKky; Kopynuist y chepi 000poHu (pO3KpaJaHHs Ta pO3NPOAaX Biii-
ChKOBOI TEXHIKM Ta MaifHa, a MOTIM — MOXKEXI Ta BUOYXH Ha CKJIaJax
SK CIOCiO MPUXOBAHHS PO3KpaJaHb TOLIO), IOEHAHA 3 EKOHOMIEIO Ha
30poiHUX chiIax (BigMOBa HEKOMIIETEHTHUX 0ci0 Bix simepHOi 30poi
0e3 cepito3HMX rapaHTiii Oe3reku Ui YKpaiHu; CUCTEMAaTU4YHE CKO-
pPOYCHHS KiTBbKOCTI BiCHKOBOCTYXOO0BWIB 3 moHany 600 Tucsa y
1991 p. mo 6mmzbko 120 tucsiy y 2014 p., HeHanexHa 3apo0iTHA T1a-
Ta Ta iH.), MOXe MPU3BECTU JI0 BTPATHU JIEP>KaBOI0 HE3AIEKHOCTI. 30-
kpema, ApToHoMHa PecniyOmika Kpum Oyna okymnoBaHa Pocifichkoro
Ddeneparniero y 2014 p.; 3a KOpyMiikHI JiSHHS, CITy:KOOBY HEI0AIICTh
YH Jiep>KaBHY 3pajly TIOKH 1110 YOMYCh HIKOTO HE TTOKapaJiH.

Jo KpokiB «ymepen» y 3amo0iraHHi KOPYMIiHHUM 3J04MHAM
HUISIXOM BHECEHHs 3MiH 70 KpuminameHOro komekcy YKpaiHu B
2014-2016 pokax B YkpaiHi MOXKHa BilHECTH 3MiHHU, BHECEHI, 30Kpe-
Ma, 3akoHOM Ykpainu «[Ipo HarioHanbHe aHTHKOpYIIliiiHE OOpO
VYxpainn» (po3ain 2 «[IpukiHnesi momoxeHHs»): 1) y po3aini 9 3a-
ranpHOl yacTuHU KpuminansHoro xonekcy Ykpainu (gami — KK Vk-
paian) y ctaTTax 45 «3BUIbHEHHS BiJl KpUMIHAIBHOI BiIOBiIaIbHOC-
Ti y 3B 513Ky 3 IIHOBUM KasATTsAM», 46 «3BUTbHEHHS BiJl KPUMiHATBHOL
BIIMOBIAabHOCTI y 3B’SI3Ky 3 NPHUMUPEHHSM BHHHOIO 3 IIOTEPITi-
umy, 47 «3BUIBHEHHS BiJ] KPUMIHAJIBHOI BIAMOBIIABHOCT1 Y 3B’ 3Ky
3 mepenaveto 0codn Ha MOpyKu» Ta 48 «3BUIBHEHHSI BiJ] KpUMIHAIb-
HOi BiAMOBINANTBHOCTI Yy 3B’A3KYy 3i 3MIHOIO OOCTaHOBKW)» BHECEHO
JOTIOBHEHHS, «KPIM KOPYMNIIHHUX 3JI0YMHIBY», 10 HAPEIITi M030aBH-
JIO CYJ MOKJIMBOCTI 3BUIBHMTH Biji KPUMIHAJIBHOI BiJIOBITAIBHOCTI
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3a BUMHEHHS KOPYNHiHHUX 3704MHIB; 2) 32 4. 1 cT. 69 KK Ykpainu
«[Tpu3HayeHHs OiMBII M’SKOTO MOKapaHHs, HiK mepeadadeHo 3aKo-
HOMY micns 3MiH Bix 14.10.2014 p. cyn He MOXKe TPU3HAYUTH OCHOB-
HE MOKapaHHS HIDKYE BiJ| HAHMKYO! MEXKi, BCTAHOBJICHOI B CaHKIIIi
crarti OcobnuBoi yactTuau nporo Konekcy abo mepeiTu 10 iHIIOrO,
OUTBIII M’SKOTO BUJY OCHOBHOI'O TOKapaHHS B pa3i 3acCy/KEHHS 3a
KOpyMuUiiiHui 3mounH; 3) 3aBasku 3MiHam Bix 14.10.2014 p. cyn He
MOX€E 3BUIBHHTH Bill BiIOYBaHHS IOKapaHHA 3 BHIIPOOYBaHHAM
(ct. 75 KK VYkpainn) y BUNaKy 3acyKEHHS 3a KOPYIIIHHUN 3110-
4rH; 4) BIINOBIAHO 10 BKa3aHUX 3MiH CyJ HE MOXKE 3HATH CYIUMICTh
y BUIMAJIKax 3aCy/DKEHHS 3a KOPYIIiiiHI 3104uHH [6].

Li 3MiHM MO3WTHUBHO BIUIMBAIOTh Ha 3aMOOIraHHA KOPYMIIHHUM
3JI0YMHAM, OCKIJIBKM YHEMOXKIIUBJIIOIOTh: 3aCTOCYBaHHS J0 0Ci0, 1110
BUMHWJIM KOPYNIiKHI 3T0YMHH, 3BUTFHEHHS BiJ] KPUMIHAIBHOI BiIO-
BimanpHOCTI (3a crarTsamu 45-48 KK); mpusHaueHHsT OUIbII M’ SIKOTO
MoKapaHHs, HiX nepeadadeHo 3akoHoM (ct. 69 KK); 3BimbHeHHS Bin
BinOyBaHHA NoKapaHHs 3 BunpoOyBaHHsM (cT. 75 KK) Tomo. Bkasani
smian 710 KK Ykpainu 3a0e3mneuyoTh HEBIIBOPOTHICTE BiIOBIaIb-
HOCTI 32 KOPYIIIiiHI 3JI0YNHU Ta 3MEHIIATh KOPYIIIIO B Cy/Aax.

24 ksitHs 2015 p. HaOyB unHHOCTI 3akoH Ykpainu «IIpo 3amo0i-
ranHs kopymnuii» Bix 14.10.2014 p., mo Bu3Ha4Yae nMpaBoBi Ta OpraHi-
3aIliifHi 3acagu (YHKI[IOHYBaHHS CHCTEMH 3amoOiraHHs KOpYMIli B
VYxpaiHi, 3MIiCT Ta TOPAJOK 3aCTOCYBaHHS MPEBEHTUBHUX aHTHKOPY-
MIIHAX MeXaHi3MiB, MpaBUiIa MOAO0 YCYHEHHs HACTIIKIB KOPYIIIIii-
HUX MpaBoONoOpymeHs Tomo [7]. OgHUM 3 HaWOUTBII PEBOMIOLIHHIX
Ta MO3UTHUBHUX TOJIOXKEHD CT. 3 Ta 45 3a3HaueHOr0 3aKOHY € Te, 1[0
oco0a, YIIOBHOBaXKeHa Ha BUKOHaHHA (YHKIIH JAepKaBH, IOPIYHO A0
1 kBiTHS 3000B’si3aHa IOJABAaTH JICKJIAPAIlII0 34 MUHYJIMU PIK MUIS-
XOM 3aIIOBHEHHS Ha odiliitHoMy BeO-caliTi HallioHampHOTO areHTCT-
Ba 3 IUTaHb 3aM100IraHHs KOPYIIILIi.

Takox CYTTE€BOIO ITO3UTUBHOIO 3MIHOIO € CTBOPEHHSI HE3aJIeKHO-
ro MPaBOOXOPOHHOrO opraHy — HallioHaapbHOrO aHTHKOPYMIIHHOTO
Oropo YkpaiHu, 110 Ma€e BUSBIATH, 3a100iraTH Ta PO3CIiAyBaTH KO-
PYILIiHI MPaBONOPYIIEHHS, 0 HAIEXATh JI0 KOr0 MiICIiJHOCTI, a
TaKOX 3amo0iraHHs BUMHEHHIO HOBUX [6], MPAlliBHUKH SIKOTO CIIPH-
sUTM BiMIIKOAyBaHHIO ToHAJ] 100 MiTBHOHIB TPUBEHb Ta 3amo0iriu
po3kpananHto noHay 600 MiIbIHOHIB TPUBEHb.
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Y 2016 p. po3mnouano cBO JisuibHICTH HallioHaIbHE areHTCTBO 3
MUTaHb 3amo0iraHHs KOPYIIii, 1[0 Ji€ BiIMOBIJHO JO MOCTaHOBU
KMYVY Big 18.03.2015 p. Ne 118 «IIpo yrBopenHss HamionansHoro
areHTCTBa 3 MHUTaHb 3anobiranHg kopymuii». Ctattsa 4 3akoHy YKpa-
inn «[Ipo 3amoGiranHst Kopymuii» BU3Havae, mo HamioHanbHe areHT-
CTBO 3 MHUTaHb 3alI00IraHHs KOPYMIIi € HEHTPaIbHIUM OpPTraHOM BHUKO-
HaBUOi BJIAAU 31 CICLIAJIBHUM CTAaTyCcOM, SKUW 3a0e3neuye
(dbopMyBaHHS Ta peajizallifo aHTUKOPYNILiHHOI momituku [7]. Y pasi
BUSIBJICHHSI aJMIHICTPATHBHOTO MPAaBOMOPYIICHHS, IOB’3aHOTO 3
KOpYIILI€I0, YIIOBHOBAXEH] MpaliBHUKK HarioHaabHOTro areHTcTBa 3
MUTaHb 3armo0iraHHs KOPYMINl CKIaJar0Th MPOTOKOJ PO TaKe Ipa-
BOIOPYIICHHS, SIKUI HATIPaBISETHCS A0 CYY.

Kpokamu «Hazag» y 3amo0iraHHi KOPYNIIHHUM 3JI0YMHAM Y
2014-2015 pokax B VYKkpaiHi, Ha Hall MOTJSAA, MOXKHA BiIHECTH:
1) mexkpuMiHami3allil0 3JIOBXMBAHHSA Ta TEPEBHILEHHA CIY)XOO0BHUX
MOBHOB&)KEHb BIICBKOBUMH CITyKOOBHMH OCO0aMH — 3JIOYHMHIB, Tie-
pendauenux crarramu 423 Ta 424 KK Ykpainu, BIAMOBIAHO 10 3aK0-
Hy Ykpainu Big 21 motoro 2014 p. Ne 746-VII [2] Ta BUKITIOUEHHS 3
nepeniky KOpYyMUitHUX 3J04MHIB, mependadyeHnx craTTsmu 423 Ta
424 KK VYkpainu 3rigno 3 3akoHoM Ykpainu «[Ipo HamionanbHe aH-
TUKOpYIIiitHe Oropo Ykpaiam» (po3zin 2 «I[IpukiHIeBi TOI0KEHHS )
[6], OCKLIBKH: TO-TIEpIIIe, CYCIUIbHA HEOE3MEUHICTh 1IUX 3JI04YHMHIB HE
3MEHIINIIAch; Mo-apyre, ix BukimtodeHHs 3 KK Ykpainn He BummBae
3 MDKHapOAHUX JIOTOBOPIB, 3rojia Ha OOOB’S3KOBICTH SKMX HaJaHa
BepxorHoro Panoro Ykpainu; mo-tpere, 3J104uHY, niepedadeHi cTat-
Tamu 423 Ta 424 KK VYkpainu, MICTUIM BCi O3HaKM KOPYMIIHHUX
37I04MHIB; 2) 3aK0oHOM YKpainu Bin 12 mortoro 2015 p. Ne 198-VIII
cr. 368-2 «He3akoHnHe 30aradueHHs» cHOPMYJIbOBaHA TAKUM YHHOM,
o cynepeunts cT. 62 Korcrurynii Ykpainu [2] Ta ct. 20 KonBenii
Opranizanii 00’ eananunx Harifi nmporu kopymiiii [1], mo HegomycTu-
MO, OCKUIbKH BifmoBigHO 10 c¢T. 8 KoHcrutyiii YkpaiHu BoHa Mmae
HaAMBUILY IOPUANYHY CHITY; 3aKOHH Ta iHIII HOPMAaTUBHO-TIPaBOBi aK-
TH TIpUiMaloThcst Ha ocHOBI KoHcTuTywii Ykpainu i MOBMHHI BiAmo-
BimaTu iti [2] Ta KouBenniss OOH nportu kopymiii Habpajia YMHHOCTI
s Ykpainu 01 ciuast 2010 p. [1] Ta monoxkenHss KpuminaisHOro
KOJleKCy YKpaiHu MaloTh BiINOBIAATH iif, a HE CyIEPEUHUTH.
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3akoHoM Ykpainu Bix 21 mororo 2014 p. Ne 746-VII 6ynu Bu-
KJIIOYEHi 3 mepeniky Kopynuiiaux 3nounHiB (cT. 45 KKY) Ta mexpu-
MiHa1i30BaHi, TOOTO B3arajli BUKJIIOUEHI 3 KPUMIHAJIBHOIO 3aKOHO-
NaBcTBa YKpaiHU Taki 3JMIOYMHHM, SK 3JIOBKMBAaHHS W TEpEBHILECHHS
BIICEKOBUMH CITy’KOOBUMH 0CO0AMHU CITy’KOOBUX MOBHOBaXXEHbB, IO
3aMofisId ICTOTHY IIKOMY, Ta TSKKI Hachimku (cratTi 423 ta 424
KKY) [5], amke BoHM Manu Bci 03HAKH KOPYHIIHHUX 3JI0YMHIB Ta HE
BTPATHJIN CycIiIbHY HeOe3neuHicTh. [IpakTiuuHe 3HaUeHHS AEKPHMi-
Hamizanii crateid 423 1 424 KK VYkpainu ayxe HeraTMBHE — BOHH
MPU3BENIH JI0 TOTO, IO CIYKOOBI 0cOOM (KpiM MpalliBHHUKIB MPaBO-
OXOPOHHUX OPTaHiB) MiJISATANN 3BUILHEHHIO BiJl KPUMIHAJIBLHOI BijI-
MOBiJaFHOCTI Ta MOKapaHHs 3TigHO 31 crarTsmu 285 ta 539 Kpuwmi-
HaJBHOT'O MPOIIECYAIBHOr0 Kojekey Ykpainu [3]. Ha npakruri micis
smin g0 KK Big 21.02.2014 p. 3BiIbHWIM, 30KpEMa, BCIiX BIHCBKOBO-
CITy>KOOBIIIB, SIKI PO3KpajaJid BiiChKOBE MaifHO, X04a 3p03yMiJio, 1110
B MDKHApOJHHMX KOHBEHIISIX, paTU(iKOBaHMX YKpaiHOO, Mpo HEeoo-
XIIHICTB 1X 3BUIBHEHHS He Huerbes. Y 3MicTl cr. 19 Konsennii OOH
MPOTH KOPYMIii HEMae Hi4Ooro CHUILHOTO 3i 3MICTOM 3a3Ha4eHOr0
3akoHy Ykpainu Big 21 motoro 2014 p. Ne 746-VII, kpim 3MiHu Te-
pMiHa «MOTUB» Ha «MeTa» y cT. 364 KK [1; 5].

HixTo 3 BITYUM3HSHUX YW 3apyODKHUX HAYKOBIIB Ta MPaKTHYHHX
MpaliBHUKIB HE HaJaBaB HAayKOBO OOIPYHTOBaHHMX PEKOMEHIAllii
OJI0 JCKpUMiHAI3aIlil 3JI04YHMHIB, NependadyeHux crartamu 423 Ta
424 KpuMiHaJIbHOTO KOZIeKCy YKpaiHu, He 0yio 3po0ieHo IbOoro i B
JIOTIOBIIHIM 3amucii abo TekcTi 3akoHy Ykpainu Big 21 mroToro
2014 p. Ne 746-VII [8-17].

Crammc B. B. ciymHo 3a3HauaB, 1o nMpakTUKa JaBHO PO3Bisiia
Mid abo eidopito, 10 KOKHUI 3aKOH, SIKAH 3aHOBO MPUIMAETHCS, €
€TanoM YAOCKOHAJEHHS YHHHOrO mpaBa. [IpakTHka MepeKOHIMBO
JI0BENa, 110 0araTo 3aKOHIB HE MAlOThL JOCTATHLOTO COLIAILHOIO 00-
IPYHTYBaHHs, BEAYTh JO HaJMIPHOCTI 3aKOHOIABYOTO MaTepiany,
3aKOHOJIABYOI «IHQIIALID» 1, SK HACTIZIOK, 30BCIM JICBAJIbBYIOTh, 3HE-
LIHIOWTH caM 3akoHojaBumii akT (npukiaau KK Ykpainu 1960 p. —
cr. 155 (He3akoHHHWH Binnmyck OEH3WMHY) Ta HE3aKOHHE HAaBYAHHS Ka-
pate — ct. 224) [8, c. 674-675]. Jlani po3risiHEMO MPUKJIa1 HEBIAJIOTO
pedopmysanns ct. 368-2 y KK Ykpainu 2001 p.
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Cratra 368-2 KK VYkpainun «HesakonHe 30araueHHs» y YAHHIH
penakuii micis MocHillHUX 3MiH, BHeCEHUX 3akoHoM Ykpainu «IIpo
BHECEHHS 3MiH JI0 JCSIKHUX 3aKOHOABYMX aKTIB YKpaiHH 11010 3a0e3-
MEYEHHs JisuTbHOCT1 HallloHaIbHOTO aHTUKOPYIIIIHHOTO O10po YKpa-
iHn Ta HamioHanmbHOTO areHTCTBa 3 MHUTaHb 3aMo0IraHHS KOPYMIii»
Big 12 motoro 2015 p. Ne 198-VIII chopmynpoBana B uacTuHi 1 Tak:
«HabyTTs1 0c00010, YITOBHOBaXKEHOI Ha BUKOHAHHS (DYHKIIIN JepiKa-
BU 200 MiCIIEBOTO CAMOBPSIlyBaHHS, Y BIACHICTh aKTHBIB y 3HAYHOMY
PO3MIpi, 3aKOHHICTh MiJCTaB HAOYTTS SKWUX HE MiATBEPIKEHO JIOKa-
3aMH, a TaK caMmo Iepeaaya Helo TAKUX aKTHBIB OyIb-AKil iHIIIH 0co-
0i» [4] i cynepeuuts cmammi 62 Koncmumyyii Yrpainu («Ocoba
BBaXXA€THCSI HEBUHYBATOIO Y BUMHEHHI 3I0YMHY 1 HE MOXKe OyTH MijI-
JlaHa KPUMIHAJILHOMY TIOKapaHHIO, JOKU 1i BUHY HE OyJie IOBEICHO B
3aKOHHOMY IOPSJIKY 1 BCTAHOBJICHO OOBUHYBAJIBHUM BHPOKOM CYITY)
[2], ToMy 1110, 3 OAHOro OOKYy, HIXTO HE 3000B’S3aHUN JIOBOIMTH
CBOIO HEBHHYBATICTh, a 3 1HIIOTO — SKIIO HE JOBIB HEBUHYBATICTh —
KpHMiHaJIbHA BiAMOBiAambHICTH 3a cT. 368-2 KK.

Takox c1. 368-2 KK micnst BHeceHnx 3MiH 3akoHOM Bif 12 mio-
toro 2015 p. Ne 198-VIII [4] cynepeuuts cmammi 20 Kowneenyii
OOH npomu xopynyii (odinirinuii nepeknay cr. 20 Brkasanoi Konse-
HIIT: «3a YMOBH JOTPHUMAaHHS CBOET KOHCTUTYIIII T4 OCHOBOITOIOKHUX
MPUHIIMITIB CBOET MPAaBOBOI CUCTEMHU KOXHa JIep)KaBa-y4acHHIIS PO3-
IIA0a€ MOXKIJIMBICTH BXKUTTS TAKMX 3aKOHOJABUYMX Ta IHIINX 3aXO.IB,
K MOXYTh OYTH HEOOXIZHUMH [yl BH3HAHHS 3JI0Y4MHOM YMHCHE
He3aKoHHe 30azavenHs, TOOTO 3HAYHE 30UIBIICHHS aKTHBIB JepiKaB-
HOI T0CcazoBoi 0co0H, sIKE MEpeBHUINYE ii 3aKOHHI JOXOMM 1 SIKi BOHA
HE MOXE palliOHAJIbHO O0rpyHTYBaTU» [1]), Ie MEHIII CyBOpI BUMOTH
nopiBHsIHO 3i cT. 368-2 KK — ciig nmnre panioHanbHO OOTpYHTYBATH,
a He JI0BeCTH (HalpHKIa, CiIyK0oBa 0coda, 110 3 4acoM 3HA4YHO PO3-
Oaratiyna, 30epirana momnepeaHi JoroBopyu OaHKIBCBKMX BKJIQJIB, 4e-
KM, 1HIII JOTOBOPU TOLIO, MPOTE BOHW 3TOPUIH 1 J0Ka3W iX HaOyTTs
Bke BiacyTHi — y KK Ykpainn Ha 1eil MOMEHT 3a 1Ie BJK€ MOKJIHBa
KpUMiHaJIbHA BIAMOBIAANBHICTB 3a cT. 368-2 KK).

BucnoBku. OTXe, HAYKOBIIi B Taly3i KPUMiHAIBHOTO TpaBa YK-
paiHM TIOBMHHI 3IIMCHUTH KOMILJIGKCHUH KpUMIHAJIBHO-TIPaBOBUIA
aHaJli3 CHCTEeMM Ta CKJIAAIB KOPYMIIHHUX 3JI0YMHIB B YKpaiHi ams
PO3pPOOKH Ta HAJEXHOTO HAYKOBOTO OOTPYHTYBaHHsI MPOMO3UILIH 3
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YIOCKOHAJICHHSI YNHHOTO KPUMIiHAJIFHOTO 3aKOHOAABCTBA Ta BHPOO-
JICHHSl YITKMX KPHUTEpiiB NMUTaHb NMpaBUJIbHOI KBadiikamii ckiamis
3JIOYUHIB, IO OYJYTh JOCTIKEHI, H BiIMEKYBaHHS iX BiJl CYMDKHUX
CKJIaJIiB 3JI0YMHIB. 3aBJaHHs JepKaBi YKpaiHa — 3/IHCHUTH HaJISKHE
¢iHaHCYyBaHHS BiJIOBIIHUX HAYKOBHUX YCTaHOB Ta 3aXOJiB 1 Bpaxo-
BYBaTH IyMKH HAyKOBIIB MiJl 4ac peopMyBaHHs YAHHOTO 3aKOHO-
JIABCTBA Y KpaiHU.

Cnin ynockonamutu cankiito 4. 1 cr. 210 KK VYkpainu, Buksito-
YHMBIIM TOKapaHHS y BUTJAAI Tpady Ta BUIPaBHUX POOIT, HATO-
MICTh JIOJIABIIIX 1TO30aBJICHHS BOJII B1JI IBOX JIO IT’ITH POKIiB; Ta CaHK-
mito 4. 1 cr. 354 KK Vkpainu, BUKIIIOUUBIIN TIOKApaHHS y BUTJISAL
mrpady, TPOMaICHKUX POOIT Ta BUIIPABHUX POOIT, IO BigoOpakaTH-
Me MiABHIIEHY CYCIUIbHY He0e3MeuHICTh KOPYNIIHHIX 3II0YMHIB.

[Ticns HaOpanHs unHHOCTI A5 YKpainn Konsenuiero Opraniza-
uii O6’eqnanux Haniii mporu kopymniiii B 2010 p. Bapto Oyiio 6 npu-
ciyxatucs o nymku Crammca B. B. — 3HaHOr0 BueHoro, akajaeMika
HAIIpHY, I'epost Ykpainu Ta He mpuiiMaTi 1o oaHii 3mini 1o KK
VYkpainu, a npuiHATH «OJOKOBUI» 3aKOH, BPaxOBYIOUM BCi IOJIO-
xennst Konsenniss OOH npotu xopymitii.
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Kpaiinnk I'. C.

3AKOHOJATEJIBHBIE HOBAIIMUX OTHOCUTEJIBHO
OTBETCTBEHHOCTMU 3A KOPPYIIHIUOHHBIE
INPABOHAPYHIEHUS B 2014-2016 TOJAX

Paboma noceswena ananuzy axmyaibHwlx, HO MHEHUIO A8MOpA, HOBAYUL NO
AOMUHUCMPAMUBHOUL U Y20108HOU OMEEMCMBEHHOCIU 3d KOPPYNYUOHHbIE NPABOHA-
pywenus ¢ Ykpaune. Hccnedosana cywecmsyiowas cucmema KOppyRYuoHHbIX npa-
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BOHAPYUWIEHUTL (NPeCMYNLEHUT U AOMUHUCIPAMUBHBIX NPAGOHAPYUIEHUlT) 8 YKpauHe.
Tloooepoicusaromes usmenenus ¢ pazoen 9 Obweii uacmu Yeonoenoeo kooekca Yx-
DAUHbL OMHOCUMENbHO HEOMSPAMUMOCHU OMEEMCMBEHHOCHU 34 KOPPYNYUOHHbIE
npecmyniieHus. YCmaHoGIeHo, Ymo HAyYHO He O0OOCHOB8AHBL U NPeNCOeBPEMEHHb
U3MeHeHUs. U OONONHeHUs: 8 Yeono6mvill Kodekc YKkpaumvl (8 wacmuocmu, 8 e20
cmamvu 364, 3647, 3687 365, 423, 424) cozoarom cyujecmeenHvle KOPPYNYUOHHBLE
pucku. Onpedeneno, 4mo moibko KOMIIEKCHbIe U HAYYHO 0OOCHOBAHHbIE U3MEHEHUS.
U OONONHeHUs: 8 OelCmayujee 3aKOHOOAMENbCNBO MO2Ym CHOCOOCMBO8AMb Npe-
00MBPAWEHUIO KOPPYNYULL.

Knrouesvie cnosa: xoppynyus, cucmema KOPPYRYUOHHBIX NPABOHAPYULEHUI, KO-
DPYNYUOHHBLE NPECMYNLEHUS.

Kraynik G. S.

LEGISLATIVE INNOVATIONS REGARDING LIABILITY
FOR CORRUPTION OFFENSES IN 2014-2016

The work is devoted to the analysis of topical innovations in the author's opinion
on administrative and criminal liability for corruption offenses in Ukraine. The
existing system of corruption offenses (crimes and administrative offenses) in
Ukraine is being investigated. Changes in section 9 of the General Part of the
Criminal Code of Ukraine regarding the inevitability of liability for corruption
crimes are supported. It is established that the changes and additions to the Criminal
Code of Ukraine (in particular, in its articles 364, 364, 368, 365, 423, 424) are
scientifically groundless and premature, create significant corruption risks. It is
determined that only complex and scientifically substantiated changes and additions
to the current legislation can help prevent corruption.

Scientists in the field of Criminal Law of Ukraine should carry out
comprehensive criminal and legal analysis of the system and syllables of corruption
crimes in Ukraine in order to develop and provide appropriate scientific
substantiation of proposals for existing criminal legislation improvement and
development of clear criteria concerning the issues of correct classification of
offenses, which will be investigated and their delimitation from adjacent syllables of
crimes. The task of the state of Ukraine is to finance properly relevant scientific
institutions and activities and to overcome scientists’ opinions while reforming
current legislation of Ukraine.

Key words: corruption, the system of corruption offenses, corruption crimes,
corruption offenses, current legislation.
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VIIK 343.621
Jiucsko T. /1.,
JIOLIEHT Kadeapu KpUMiHATBHOTO Ta aJIMiHICTPATHBHOTO TPaBa,
Axazemis anBokarypu Ykpainu, M. Kuis, Ykpaina
3JIOYUHHI JISAHHSA ITPOTU E HEHAPOIKEHOI'O
JKUTTS 3A KK ®PH: IIOPIBHSIJIbHO-IIPABOBUI AHAJII3

YV cmammi umadano nopisuanvbHO-npaosull aHANI3 HE3aKOHHO2O NPOBEOeHHs
abopmy. Ocnosny ysaey npudineno KK @PH, axuii 0emanbHO peciameHmye 3104 UHHI
OIsiHHA, NOB A3aHI 3 NEPEPUBAHHAM BASIMHOCMI, BUSHAYAE 00 €EKMOM NOCALAHHS He
300p08’s 8acimuoi, a maudymue sxcumms nnoody. Ll epyna 3nouunie y Himeyvxii
OOKMPUHI MAE HA38Y «3MOUUHU NPOMU We HEHAPOONCEHO20 dHcummsy. 3pobdieHo
aKyeHm Ha 00Cumb OeMmaIbHOMY ORUCT NOJIOJICEHb Pe2laMeHmayiliHo20 XapaKmepy,
wo micmamocs 6 KK @PH, ski, 3a36uuaii, € npeomemom 00CIiONCeHHT MeOUUHO20
abo cimelinozo npasa.

Knrwuoei cnosa: abopm, snouwunni Oisuna 3a KK ®PH, we Henapoolicene
HCUMMA, NEPEPUBAHHA 6AIMHOCNIL.

IocTanoBka npodeMu. Y CydacCHOMY CBITi JOIMYCTHMICTh a00p-
TiB € OJIHI€I0 3 HAWOUTBII AUCKYCIHHUX MPOOJIEM, BKITIOYAIOUN PEITiriii-
Hi, €THYHI, MEIUYHI, COIliaNbHI 1 paBoBi acrnektu. KOpumudna cTopo-
Ha TMpoOJIeMH INTYYHOTO TIEPEPHBAaHHS BATITHOCTI MONATAE Y
BUHUKHEHHI CKJIQJIHOI KOMi3il mpaB mix 4yac Woro BuumHeHHs. [IpaBo
iHaUBiTyyMa (KIHKH) pO3MOpS/KATHCS CBOIM TUIOM 1 IJIaHYBaTd
CIM 10 BCTYyIIa€ B CyMEpPEUHICTh 3 iHTEpecaMH Jep>KaBH 1 CyCHIbCTBA
(oxopoHa 370pOB’sl 1 PEMPOAYKTUBHOTO MOTEHIIANY Hallil), a TaKOX,
Ha TyMKy 6araTboX y4eHHX, 3 IpaBamMu 3a4atoi JuTuHi [ 1, ¢.70].

Merta crarTi — TpeAcTaBIEHHS pe3yJbTaTiB MOPIBHIIBHO-
MPaBOBOTO aHAJI3y 3JO0YMHHUX JMisSHb MPOTH IIE HEHAPOIKEHOro
*utTs 3a KK ©PH.

Bukian ocHoBHoro marepiamy. Pexomennariis Paau €Bpornu
PO 3aXHUCT KIHOK Bix HacuibcTBa (2002) 3aKIMKae KpUMiHANI3YBaTH
MPUMYCOBi a0OPTH, CTEPHITI3aLliI0 CTATEBUX OpPTraHiB, MPUHOM MPOTH-
3aITiTHUX 3ac00iB, a TakoX MepeApoJoBUN J00ip, 3aCHOBaHWU Ha
CTaTeBil HAJIEKHOCTI MaliOyTHHOT TUTHHH TOILIO.

CydacHe 3aKOHOZIaBCTBO BCiX 03 BHHATKY KpaiH CBITY MiCTHTb HOp-
MH, IO CTOCYIOThCS TIePEpUBaHHS BaTiTHOCTI. Y JEIKUX KpaiHax Billlno-
Bi/IHI KpUMIHAIBHO-TIPABOBI HOPMH MICTAThCA B KpuMiHANBHUX KO/IEK-
cax (KK Ykpainu, KK PO, KK ®PH Tor110) ab0 B crieriaibHuX 3aKoHaX
(Hanis, Hsewis, ®panuis). 3okpema, y Opaniii 3akoHOM Bix 4 IUIHSA
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2001 poxy HOpMH TIPO HE3aKOHHE TepepUBaHHS BariTHOCTI Oy BHITY-
yeni 3 KK i nmepeneceni B Kosiekc 3aK0HIB PO 0XOPOHY 3/I0POB’s1.

Chin 3a3HauWTH, 10 JIEPKABU B IMUTAHHI PEryJIIOBaHHS BiJIOBI-
JIaTIbHOCTI 332 BUMHEHHS a0OPTY HE BiI3HAYAOTHCS CITUTHHICTIO TIOTJISTIB.
Ha nmymky Kpunooi H. €., iX MoXHa NOAUMTH HA TPU TPYIH:
a) JIepKaBH, Jie TIOBHICTIO 3a00poHeHMi abopT (Hampukian, AdraHic-
taH, Anrona, banrnaneni, Benecyena, Ipak, Ipan Toio); 0) nepxasu, jie
abopT JT03BOJICHO 332 MEAWYHUMH, COIIaJIbHO-CKOHOMIYHMUMH ITOKA3HH-
KaMH Ta B iHIIMX BUHATKOBUX BUNanKax (Ayokup, bpasumis, Mapokko,
MekcHka TOIIO); B) JIEpP)KaBH, B SKUX JO3BOJICHO MPOBEACHHS abopTy
(ABcrpanist, benpris, ITanis, @panuis, [sernis Tomo) [2, c. 38].

VY OinbocTi KpUMIHATEHUX KOJEKCIB 3apyOLKHHX KpaiH (Y TOMY
gucni W y KK Ykpainu — cr. 134) kpuMiHaJIbHIN BilTOBIIAILHOCTI TIijI-
Jsirae 0co0a, sika 6e3 HaIeKHOT MeIMYHOI OCBITH IPOBOAXTH abopT. Bir-
YHM3HSHE 3aKOHOJIABCTBO Ma€ 3HAYHY IPOTAJMHY B I1iii cepi, sIKa MoT-
pedye CyTTEBOro HayKOBOI'O JOCTIDKEHHS Ta OOrpyHTyBaHHs. [Ipo 1ie
HEO/IHOPA30BO 33 lyBaJId BITUM3HSHI HAYKOBIIi [3] — mpoBeneHHs abop-
Ty crelialbHUM MEAWYHUM TPAI[iBHUKOM, HE3BaXKAalOUM Ha HEHAJIeKHE
Micle i yac, He TATHE KPUMIHAJIBHOI BillIOBINaIbHOCTI, 32 BHHSATKOM
BUIAJIKIB, KOJIU 11¢ CIIPUYMHUIIO TPUBAJIMI PO3JIajl 370pOB’ s, Oe3ruiist
abo cMepTh ToTepmiioi. AJie 1ie MUTaHHS BUXOUTH 32 MEXKi OKpecIeHOT
TeMU Ta TOTpeOye CIEHiaIbHOrO JOCTIDKEHHS. BaXkMBo 3ayBakuTH,
10 y OUTBIIOCTI 3apyODKHMX KpaiH, Y TOMY YHCIi i B YKpaiHi, BaritHa
JKIHKA JI0 KpUMIHAILHOT BIJIIOBIATBHOCTI HE TPUTSTAETHCS.

Paszom 3 tum y neskux KK 3apyOikHUX KpaiH MICTUTBCS HOpMAa,
o mnepeadavae KpUMiHAIBHY BIIMOBIAANBHICTh BAriTHOI KIHKH 3a
npoBenenns abopry. Hampuxman, KK Bensrii (ct. 351), KK Can-
Mapuso (ct. 153). Bignosigao mo cr. 82-a KK T"omianaii noHATTS
«T1030aBJICHHS KUTTS JIFOJAUHU a00 JUTHHU IiJ] 4YaC HAPODKEHHS ab0
BiZjpa3y Micis HapOMXKEHHsD» BKIIOYA€ YMEPTBIHHS IUIONY, KUK Mir
OyTH )KUTTE3NATHUM 11032 MATEPUHCHKHM OPTaHi3MOM.

[TokazoBum € KK ®PH, sikuii neranbHO perinaMeHTye 3IOYMHHI
TisHHSI, TIOB’sS3aHI 3 TIEpEpUBAHHSM BariTHOCTi, BHU3HAYMBIIH
00’€KTOM TOCSTaHHS HE 3/10pOB’sl BariTHOI, a MAlHOyTHE KUTTS TLIO-
ny. 1ls rpyna 3m04uHIB y HIMEIBbKIH TOKTpUHI Mae Ha3By «Straftaten
gegen das ungeborene Leben» («3104nHU IPOTH 11Ie HEHAPOHKEHOTO
KUTTS).
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Ao63an 1 § 218 KK ®PH onucye ocCHOBHMIA CKIIa]] 3JI0UHUHY: «XTO
MepepuBaE BariTHICTh, KAPAETHCS MO30aBIEHHSAM BOJII Ha CTPOK 0 3
pokiB abo rpomoBuM mrpadom. Jlii, pe3ynbTaT SIKHMX HAcTae mepen
3aBEPIICHHSM 3HAXOJKCHHS 3aIUTIIHEHOrO SIS B MATI(i, 32 3MICTOM
OO 3aKOHY HE PO3MIISAAIOTHCS SIK MIEPEPUBAHHS BariTHOCTD».

OTKe, OXOpOHIOBAHUM MPABOBHM OaroM € MaiOyTHE IOAChKE
xuTTs. [Ipenmer nmocsranus — mwiix B Matii. OcoOaMBUE iHTEpeC BH-
KIIMKA€ OCTAHHE 3ayBa)KCHHS 3aKOHOJABIIA, II0 MICTUThCSA B a03. 1
§ 218 KK ®PH. TpakryBaHHS IIbOr0 MOJOKEHHS 3BOJUTHCS A0 Ha-
CTYITHOTO: 3aKOHOJAABEI[b HE HAMAaraeThCsi 3a00pOHUTH 3ar00iraHHs
BariTHOCTI, TOOTO BUKOPUCTAHHSI 3aCO0IB KOHTpAIIEMIIil, K BiJl HHOT'O
BUMAaraj IeBHi Kojia 3aliKaBJIEHUX ITOJITUYHUX HisuiB. PazoM 3 TuMm
KK wmictuts HOopMy mpo 30yT 3aco0iB abo mpeaMeriB, HEOOXiTHMX
ISl iepepuBaHHs BaritHOCTI (§ 219b). [Ipu oMy ciif BCTAaHOBUTH,
110 BUHHA 0c00a HaMarajiach CIpUsATH BUMHEHHIO POTUIIPABHUX JIii,
nependauennx § 218 KK ®PH. [lokapaHHs 3a BUYMHEHHS TakuX Mdid
JIOCUTh CepHO3HE — M030aBJICHHS BOJI Ha CTPOK JO JBOX POKIB a0o
rpoIoBuit mrpad.

Ab3an 2. § 218 KK ®PH sBnsie cob6oto mpaBoBy KOHCTPYKIIitO
BKa31BOK PO 3MiHY MTOKapaHHs B 0COOIUBO TSKKUX BHIaakax. Ocol-
JIUBO TSDKKHI BHUITQJIOK Ma€ MicIle, KO0 0co0a Jiie IpOTH BOJIi BariT-
HOI XKIHKH a00 JIETKOBaXKHO MiAHa€ UTTS BariTHOI KIHKH HeOe3mell
3aMOMisIHHS CMEPT1 Y HAHECEHHS TSAXKKOI KoM 11 310poB’10. [Toka-
paHHSM € 1030aBJICHHS BOJII HA CTPOK Bl 6 MICAIIIB JIO 5 POKIB.

Ab3an 3 § 218 KK nependauae mpuinerioBaHuil ckinaa: «SIkmo
JisIHHSL BUMHSIE BariTHa JKiHKA, TO BOHA MiUIATa€e MOKapaHHIO y BU-
DIl 1030aBJIeHHsI BOJII Ha CTPOK JIO OJTHOTO POKY a00 IPOIIOBOMY
mrpady». 3amax € kapanum, ane KK ®PH pobuts npumiTKy — BariT-
HAa JKiHKa 32 3aMaxX Ha BUMHEHHsI LIbOTO JiSTHHS HE KapaeThesl.

AJe 3aKOHOZaBelb yCe K BBayKae 3a HeOOXiHe NepenoaunuT BU-
HSATKHY 13 3arajibHOi 3a00pOHU 1 BBOAMWTH Y KPUMIHAJILHUI 3aKOH 00-
MekeHHs B 3actocyBanHi § 218 KK ®PH. Tak, y § 218a KK ®PH
MICTUTBCSL HOpMa, IO BUKIIOYAE KPUMiHAIBHY BiAMOBIAAJIbHICTH 32
NepepuBaHHs BariTHOCTI y BUNAJKY, SKIIO BariTHa jKiHKa BUMarae
repepBaTH BariTHICTH 1 JOBeNa JIiKapio, HAJIABIIA HOMY JOBIJIKY, 110
MiHIMYM 3a TpHU JIHi 10 BTpy4YaHHsS BOHa Oyja Ha KOHCYNbTAIil y Ji-
Kapsi, epepruBaHHsl BariTHOCTI MPOBOJUTHCS JIIKapeM i BiJi MOMEHTY
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3a4aTTs MpouIuIo He Outbine 12 TwxkHIB. 1 yMOBHM NOBHHHI HiITH B
CYKYITHOCTI.

BignosigHo o a63. 2 § 218a KK ®PH He € npoTuripaBHUM Miepe-
pHUBaHHS BariTHOCTI, SIKe 3AiHCHEHE JTiKapeM 3a 3TroJI0k0 BariTHOI )KiHKH
B TOMY BHIIQJIKY, SIKIIO, BPaXOBYIOUM YMOBH YKUTTS BAriTHOI >KiHKH B
e MOMEHT 1 B MaiiOyTHbOMY, IIepepUBaHHS BariTHOCTI HEOOXiaHE 3a
MEIMYHUMH TTOKa3HUKaMHU, 11100 TONepeIUTH HeOe3eKy 3arpo3u KUT-
TIO 1 HeOe3meKy 3amofistHHS TSDKKOI (i3MYHOI UM MOPAIBbHOI IIKOIH
3JI0POB 10 BariTHOT JKIHKH, 1 SIKIIO 110 HEOE3IeKy HEMOKJIIMBO TIoIepe-
IUTH OyIb-SIKMM IHIIMM TOPUHHATHAM Ui Hei cmocodom. Li mepeny-
MOBH JilOTh Yy BHIIQJIKy MEPEPUBAHHS BATiTHOCTI, IO 3IIMCHIOETHCS
JiKapeM 3a 3roJIol0 BariTHOI XKIHKM, & TAKOXK y BUMAJIKY 371HCHEHHS
MepeprBaHHsl BariTHOCTI, SKIIO 332 MEIUYHMMH MOKAa3HHKAMH 100
XKIHKM OyJI0 BUMHEHO KapaHe JisHHSA, i € CepHO3HI MiJICTaBU BBaXKATH,
IO BariTHICTh HACTANA B PE3YJIbTATI KAPAHOTO JiSTHHS, 1 10 3 MOMEHTY
3a4atTs npoHnuIo He Outbiie 12 TrkHIB. [0 TakuX KapaHHUX JisiHb Ha-
JexaTh ceKcyanbHi 3moBxuBaHHs oo airei (§ 176 KK ®PH), tsoxki
cekcyaltbHi aii oo aited (§ 176a KK ®PH), npumyriryBaHHs 10 CEK-
cyansHux fid: 3rBantyBanHs (§ 177 KK ®PH), cekcyanbHi aii mpoTtn
oci0, sixi He 3aaTHI ynHUTH omip (§ 179 KK ®PH).

BariTHa xiHka He mijyiarae nokapanHio 3a § 218 KK ®PH, skmro
MepepuBaHHs BariTHOCTI MPOBEAEHO JIKapeM IIicis KOHCYJbTalii
(§ 219 KK) i sixmio Bij yacy 3a4aTTsi MPOMILIO He Oinbine 22 THXKHIB.
Cyn moxe BIAMOBHUTHCS BijJ NoKapaHHs, nepeadadenoro § 218 KK,
SIKIIO BariTHA JKiHKa JI0 4acy 3ayaTTs mepedyBaja B HaJA3BUYANHO
TSOKKHX YMOBaX.

Cuiz 3BepHYTH yBary i Ha crelianbHi BUIaJKU BiIIOBiJaJIbHOCTI 3a
Tii, IoB’s13aHi 3 mepepuBaHHsiM BaritHOcTi. Tak, § 218b KK ®PH Bcra-
HOBJIFOE KPUMIHAJIbHY BIJIIIOBINAJILHICTh 3a TPOBEICHHS abopTy 0e3
CTIEHIaTbHOrO MMMCHMOBOT0 MEMYHOIO BUCHOBKY IHILOTO JIIKapsl, SKUN
caM He Mae MpaBa 3/AiHCHIOBATH TIepEepUBAaHHS BaTiTHOCTI HABITh 3a Hasl-
BHOCTI JUISl TOTO 3aKOHHHX TIEPEAyMOB, Iepe0adeHIX 3aKOHOAABCTBOM.
Skmo nikap 3 HaMIpoOM Ja€ HEMpaBUJIbHUA MEIMYHUN BHUCHOBOK IIPO
HasIBHICTb TIEpEIyMOB UISl TIPOBEACHHS a00OpTY, BiH KapaeTbesi 030aB-
JICHHSIM BOJT1 Ha CTPOK JI0 IBOX POKIB 200 IPOIIOBUM IITPaghoM.

XTO mepeprBaE BariTHICTh, HE HAAABILH KIHII MOXKJIMBICTh BUKJIAC-
TH HOMy NPUYMHH, CITUPAIOYNCH HA SIKI BOHA BUMArae repepBaTy Barit-
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HiCTb, HE MPOKOHCYNBTYBABIIM BariTHY JKIHKY MPO 3HAYEHHs BTpYyYaH-
HsI, OCOOJIMBO MO XiI, HACHIAKU, PU3UKH, MOXKIIMBI (i3UUHI 1 TICUXiUH1
HACJIJIKH, HE MIEPEKOHABIIKCH MOMEPEIHBO Ha OCHOBI MEIUYHOrO JIOCTi-
JOKEHHS TIPO CTPOK BAariTHOCTI HABiTh y BUIAJKaX HAsSBHOCTI 3aKOHHUX
MIJICTaB JUIs MPOBEJICHHS OMEpaTUBHOIO BTpydaHHs. Jlikapro 3a00poHe-
HO JIaBaTH MOJI0HI MEIMYHI BUCHOBKH, SIKIIIO 1€ 0YJI0 oMy 3a00pOHEHO
KOMIIETEHTHIMH OpTaHaMH B 3B’SI3KY 3 THM, 1[0 BiH BUMHSB [TPOTHIIPAB-
Hi JisSHHS Y 3B’SI3KY 3 NIEpEepUBAHHIM BariTHOCTI. binblie Toro, xomre-
TEHTHUI OpraH MO)K€ THMYacOBO 3a0OpOHHTH JaBaTH MEIUYHHN BH-
CHOBOK, SIKII[O IMPOTH I[HOr'0 JIiKaps OYyJI0O PO3MOYaTO OCHOBHUM MPOIIEC
3a MiIO3PO0 y BUMHEHH1 OJIHOTO 3 TIONIOHUX MPOTUTIPABHUX [IiSHb.

[Maparpad 219 KK ®PH pernamenTye nopsaok mpoBeIeHHs KOH-
CyNbTallii BariTHUX KIHOK y TSDKKOMY CTAHOBHUIII 1 KOH(IIKTHIN cu-
Tyawii. SIk BHU3Hauae caMm 3aKOHOJAABEIb, KOHCYJbTALlis € 3aXHCTOM
MaiOyTHBOTO JKUTTS. 3aBllaHHS KOHCYJBTallil MOBMHHO OYTH CHps-
MOBaHe Ha Te, 100 Ha/IaTH JKIHII My>KHOCTI y 30epexeHi BariTHOCTI i
PO3KPHUTH i IEPCTIEKTUBHU JKUTTS 3 TUTHHOIO, KOHCYNBTAIliSl MA€ J0-
MOMOI'TH il MPUIHATH BiINOBiAaIbHE i ycBimomieHe pimeHHs. [Tpu
IIbOMY BariTHa >KIHKa MOBMHHA YCBIJIOMJIIOBATH, 10 HEHAPOHKCHA
IUTHHA B Oy[Ib-SKHi MepioJl BariTHOCTI pa3oM 3 HEI0 Ma€ MpaBo Ha
XKHUTTS 1 camMe TOMY, BiIIOBIHO 10 MPaBOIOPSIKY, TIEpepUBaHHS Ba-
TITHOCTI MOXeE JOMYCKaTHCS TUIBKH B TUX BHHATKOBHX BHUIAJKaXx,
KOJIM BUHOIITYBaHHS JIUTHHH CTA€ JUISI )KIHKM TAKUM TSHKKUM 1 HaJIMi-
PHHUM HaBaHTAXKEHHSM, 10 BOHO BUXOAUTH 3a AOMycTUMi pamku. [lo-
pazau i ornomMora mij] yac KOHCYJIbTallii TOBUHHI CIIPUSTH BUPILICHHIO
KOH(ITIKTHOI cUTYyallil, Sika BUHUKJIA B 3B’SI3Ky 3 BATiTHICTIO 1 3HAXO-
JOKEHHIO BUXO/Y 31 CKPYTHOTO CTAHOBHMINA. BibIl neranbHO moi0H1
cutyamii perymoe @denepaibHuil 3aKOH TPO KOH(UIIKTHI CHUTYAIL,
MOB’si3aHi 3 BaritHIiCTIO. L[ KOHCynbTallis MMOBMHHA 3JIHCHIOBATUCS
KOMITETEHTHUMHU OpraHaMu, sIKi HECYTh BiATIOBIAaNbHICTh 32 BUPIIICH-
Hsl KOH(ITIKTHUX CUTYAaIiid, MOB’3aHKX 3 BaritHicTio. KommerenTHmii
OpraH Micisl 3aKiHYeHHS KOHCYJbTallii MOBMHEH BUAATH BariTHid
JKIHI[I BUCHOBOK TIPO T€, IO OyJjia MpOBe/eHa KOHCYJbTAIliS BiJIO-
BigHO 10 ®enepanbHOro 3aKOHY PO KOH(MIIKTHI CUTYalil, MoB’sA3aHi
3 BariTHICTIO, B IKOMY BKa3aHa JlaTa OCTaHHLOI KOHCYJIBTAIIl Ta 1M’s
BaritHOi xiHku. Jlikap, sIKWi 31iiiCHIOE TIepeprUBaHHS BariTHOCTI, He
MOX€e OYTH KOHCYJITAaHTOM.
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[likaByM 1 HE3BMYHHMM JUIs HAIOrO 3aKoHOJaBcTBa € HopMa KK
®PH, mo nependavae BiAMOBIAANBHICTL 3a ariTailito JI0 MEpPePUBAHHS
BaritHOCTI. Tak, BiAmoBiaHO 70 § 219a, KpUMiHAJIBHIN BiANOBIIAILHOCTI
MiUIAraloTh 0CO0H, SIKi yOJIiYHO, Ha 300pax abo 3a JIOIOMOIOK PO3II0-
BCIOJDKCHHSI ITUCBMOBUX MaTepialliB JUIsl CBOET MaTepiaJibHOT BUTOIM a00
B Ipy0iii raHeOHil (opMi NPOMOHYIOTh, HAB A3YIOTh, PEKIAMYIOTh BlIa-
CHI M Oyab-umi CITy:KOM Jis 3[IHCHEHHS UM CIpPHUSHHS TepepHBAHHIO
BaritHOCTI 200 3aCO0H, ITPEAMETH UM METO/M, IKUMHU 3ICHIOEThCS TI1e-
pEepYBaHHS BariTHOCTI, BKa3yIOUH Ha iX 3aCTOCyBaHHs, ad0 JIal0Th Oro-
JIoIIeHHsI ToAioHoro 3MmicTy. Taki ocoOu KaparoThes MO30aBIEHHSIM BOJTi
Ha CTPOK JI0 2 POKIB 200 IPOIIOBUM IITPA(OM.

Cnig sragatu i § 170 KK ®PH, skuii nepenbadae Bimosi-
JalbHICTh 3a TIOPYIIEHHS 000B’SI3KY 1010 YTPUMaHHS BariTHOI *KiH-
kd. Jo KpuMiHAIBHOI BiAMOBIAAIBHOCTI MPHUTATAETHCS TOM, XTO 30-
00B’s13aHUH yTPUMYBATH BariTHY KiHKY, ajie¢ HE3aKOHHO 1M030aBiisie 1l
MaTepiaJbHOI JIOMOMOTH «HEJOCTONHHM YMHOM» 1 IIUM CaMUM TpH-
MYIUIY€E MepepBaTH BariTHICTb.

Sk BUIHO HABITH 3 Ha3B Maparpadis, He BCi AiSHHS € CKIaJaMH 3710-
YUHHUX AisHb, OKpEMi 3 HUX YChOIO JIMIIE ACSKIapyIOTh TonokeHHs Oc-
HoBHOro 3akoHy ®PH 1949 poky i ®enepanbHOro 3aKoHY PO BHECEHHS
3MiH /10 3aKOHY MpO KOH(IIIKTHI CHTYyaIlii, OB A3aHi 3 BATITHICTIO, Bij
21 cepnas 1995 poky. OcTaHHIH BHIC CYTTEBI 3MiHM JI0 HOPM TIPO KpPH-
MiHAJILHO-TIPABOBY KapaHiCTh IIepepuBaHHs BariTHOCTI [4, c. 854].

PosropHyTicTh i pi3HOMaHITHICTh BKa3iBOK NP0 KPUMiHAJIBHY
BIJINOBIIAJIBHICTh 3a TMOCSATAHHS Ha e HEHAPODKCHE JKUTTS € CIIe-
IUQIYHOI0 OCOOIMBICTIO CYYaCHOTO KPHMIHAJIBHOIO Ta MEIUYHOTO
3akoHonaBcTBa OPH, sike TOpKAaeThCs JOCUTH BPa3JIMBUX CTOPIH CO-
iaJbHOTO KXUTTA. Takuil CTaH IOr0 3aKOHOAABCTBA CTAJIO, HA JIyM-
Ky HIMEIBKUX YUEHHX, PE3yJbTaTOM JOBIOTPUBAIOTO 1CTOPHUYHOTO
PO3BHTKY: Bin mepioi koaudikamii Tak 38aHoro bambeprcekoro cy-
JOBOTO TOPSAAKY 110 eramy o0 emnHaHHS HimewuwHu 1 npuUAHATTS
01 >xoBTHs1 1995 poky mitoworo Tekcry KK (§ 218-219b KK). Leit
OCTaHHIA eram pO3BUTKY W€l YaCTHMHM 3aKOHOAABCTBa OyB
OB’ SI3aHUIA 3 IOPUAWYHUMHU TIpoOieMamMu 00’€aHaHHSA aBOX Himeu-
YHH. 3aKOHOJaBelb BUMYIIEHHH OYB IIyKaTH 3arajbHe pillIeHHS.

3aKOHOAABUYO-TEXHIYHA crelu(ika CydacHOro CTaHy HpaBOBOTO
peryJIIOBaHHS I[i€1 CTOPOHHU COILaJbHUX BiHOCHH, TEpII 3a BCE, IO-
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nsrae 'y BrmoueHHi 1o KK Oaratbox mpunmcis, siKi 3a3BUYail po3-
TIISAAI0TECS  IHINMMH Taly3sMH TpaBa. Xo4ya 3 KpPHUMiHAJIbHO-
MPaBOBOi TOYKH 30pYy COMIaJbHUM OJIarOM, IO 3aXHIIAETHCS II€I0
TPYIIOI0 HOPM, € 1€ HEHapOXKEeHE JIIOJICBKE JKUTTS, OIHAaK MpobieMa
OXOpOHH Ii€i comiaabHOI HIHHOCTI MOB’SI3YETHCS SIK 3 iHTEpecaMu
CYCHUIBCTBA B LIJIOMY, TaK i caMoi JKiHKH, sIKa € IPUPOAHUM HOCIEM
OXOPOHIOBAHOI I[IHHOCTI [5, ¢. 381].

B ropuanuniii niteparypi HimeuunHu, npaBoBiii 1 rpoMachKiil cBi-
JIOMOCTI 1[I HOPMH OLIHIOIOTBCS K HaJI3BUYANHO COLIAIbHO 3HAYYIIL Y
60poT0i 3a 3a00poHY UM 103BiN abopTy B HiMewyunHi akTHBHO Opanu
y4acTh LIEpKBa, MapTii, GpeMiHICTHYHUI pyX, PI3HOMAHITHI TMONITHYHI
cuiH, 3aco0u MacoBoi iHdopmailii. CHCTEeMaTHYHO POBOIMIIMCH MAaCOBI
JIEMOHCTPaAIlii, 1 111 00poTHOA I1Ie He 3aKiHueHa [6, ¢. 373—374].

Buchnosku.

A) icHy€e PO3XOMKEHHS MK TEXHIKOIO 3aKOHOAABUOT'O Peryo-
BaHHS TOCSTaHHs Ha e HEHApPOKEHE KUTTS 1 TEXHIKOI KpUMiHa-
JILHO-TIPABOBOTO JIOKTPUHAIBHOTO aHaNli3y IMX HisHb; 3A€ThCS, IO
JOKTPUHAIBHUMA aHalli3 31HCHIOETHCS Ha OUIBII BHCOKOMY PIBHI;

b) HiMenpkuii KpUMiHaJIBHUI 3aKOH PO3IIMPIOE TPEAMET KpPHMi-
HAJTBHO-TIPABOBOI OXOPOHH TIOCSTaHb Ha JKUTTS 33 PaXyHOK perjiaMeH-
Tallii nepepruBaHHs BariTHOCTI AK 3JI04YMHY TPOTH KUTTS, X0U 1 MalOy-
THBOT0;

B) mocuTh deranbHOrO OMHCY OTPUMAalM OKpPeMi HOPMH B
KK ®PH, ski, 3a3BH4aii, € NpeaMeToM po3riIsay MEIUYHOro abo ci-
MEWHOr0 Ipasa.
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Jsicsko T. 1.

HPECTYIHBIE JEAHUSA ITPOTUB ELIE HE PO)KI[EHI:!Oﬁ
KU3HU 110 YK ®PI': CPABHUTEJIBHO-IIPABOBOU
AHAJIN3

B cmamve npedocmasneno cpagnumenvHo-npagosoli ananu3 He3akoHHo20 npo-
sedenusi abopma. OcHosHoe eHuMaHue ckoHyenmpupogarno na YK ©PI, komopwiil
0emanvbho peziamenmupyem npecmyntvie 0esiHus, CéA3aHHble ¢ npepbleanuem bepe-
MenHoCcmu, onpedensiem 00bEKMOM ROCA2AMeNbCmed He 300p08bs DepeMeHHOU, a
6y0ywyio dicuzHbL N100a. Oma epynna npecmynieHull 8 Hemeykol OOKMpUHe Y20106-
Ho2o npasa umenyemcs «llpecmynnenuss npomug ewe He podxcoennoii scuznuy. Coe-
JIGH aKyeHm Ha O4eHb OemanrbHOM ONUCAHUU NOJOJICEHULl Pe2lamMeHMAYUOHHO20 Xa-
paxkmepa, komopule cooepxcames 6 YK @PI, u obviuno cocmasnsitom npeomem
UCCne008anusi cemeitHo2o un MeOUYuHcKo2o npasa.

Knroueswie cnosa: abopm, npecmynuvie desnus no YK ©@PI, ewe ne poorcoen-
Has JHCU3Hb, NPEpbIBaHUe OepeMeHHOCHU.

Lysko T. D.

CRIMINAL ACTIONS AGAINST UNBORN LIFE BY THE
CRIMINAL CODE OF GERMANY: COMPARATIVE AND
LEGAL ANALYSIS

The judicial comparative analysis of illegal abortion was given in the article.
The spotlight was the Criminal Code of Germany, which in details regulates crimes,
related to termination of pregnancy and determines as the object of attempt not
woman’s health, but the future life of fetus. This group of crimes is called in german
doctrine: “Crimes against unborn life”. The accent was on detailed description of
regulatory statements, which are contained in Criminal Code of German and are
objection of Medical or Family Law research.

There is a difference among the technique of legislative regulation of
encroachments on still unborn life and the technique of criminal legal doctrinal
analysis of these acts, it seems that doctrinal analysis is carried out at a higher level;
German Criminal Law expands the subject of Criminal Law protection of attacks on
life due to the regulation of the termination of pregnancy as a crime against life, even
future; rather detailed description of certain rules in the Criminal Code of Germany,
which usually act as a subject of consideration of Medical or Family Law.

Key words: abortion, criminal actions by the Criminal Code of Germany,
unborn life, termination of pregnancy, Criminal Law.
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VIIK 323
®ecenko €. B.,
3aBiqyBau Kadeapy KPUMiHAIBHOTO Ta aMiHICTPaTUBHOIO IIpaBa,
Axazemis anBokarypu Ykpainu, M. Kuis, Ykpaina
I'YMAHI3ALISA TA ICEBIOT'YMAHI3ALISA 3A
KPUMIHAJIBHUM [IPABOM YKPAIHU

Cmammst npucesiueHa aKkmyanbHitl npoonemi NOHAMMs ma 3HAYEHHS NPUHYUNY
2YyMaHizayii ik 00HO20 3 KPUMIHALHO-NPABOGUX npuHyunie. Koncmaumosano cnip-
He, a Mo Ul NOMUIKO8e BUPIUEHHS YUX NUMAHb, WO NPU3B00Ums 00 mpauchopmayii
NPUHYUNY 2YMAHIZMY ) 11020 NPOMUNENHCHICIb — AHMUSYMAHHICTb.

3okpema, ye nonseac y Hesunpasoamuiil Oekpuminanizayii oeskux cmameil Poz-
oiny VII Ocobnusoi uacmunu KKY, nochabnenni Konmponro 3a sikicmro npooykyii ma
Meouxamenmie mowjo. HezadosinbHum € i KpUMIHAIbHO-NPAGULL 3AXUCT THOOCHKO2O
300p08 5.

V eucnosrax sucnosneno nponosuyii w000 yCyHeH s 6KA3AHUX HeOOIKIG.

Knrwouosi cnosa: npunyunu KpumiHaivbHO20 npasa, yMaHizayis, ncesoocyManiza-
yis, 3104UHU Y cghepi 20Cn00apcvkoi OiIbHOCHI, 3104 UHU NPOMU 300P08 ‘s HACETIEHHSL.

IMocTranoBka npodsemn. Ha cyuacHoMy eTarmi OIHUM 3 HaiiBax-
JIUBINIMX 3aBJlaHb KPHMIHAJILHO-TIPABOBOI HAYKH € TIOIIYK OITH-
MaJbHOTO BUPIIICHHS MUTaHb CTOCOBHO MPHUHIIMITIB CIIPABEITMBOCTI
Ta TyMaHi3alii B KpUMiHAJIBHOMY TpaBi. JloOTpuMaHHS WX MPUHIH-
MiB y 3aKOHOTBOPYii Ta MPaBO3aCTOCOBHIM MPaKTHI CIpHse 3a0e3-
MIEUEHHIO 3aKOHHOCTI Ta OOIPYHTOBAHOCTI MIPUTATHEHHS! BUHHUX OCi0
JI0 KpUMIHAJIBHOI BIAMOBIAAILHOCTI, @ TAKOX aJICKBATHOCTI Ta iH/IM-
BiZlyallbHOCTI MPU3HAYEHOr0 MoKapaHHs. PasoM 3 MM came BKasaHi
MPUHIUNHK 3a0€3MeUyI0Th 3aXHCT MpaB He TUIBKM BUHHUX Y 3JI0YHHI
0Ci0, a ¥ MOTepIUINX Bijl 3JIOUUHIB, 10 HE MEHII BAaXJIUBO.

AHani3 ocTaHHIX JoCaiTzKeHb | my0Jikaniii, B IKHX 3aI104aTKO-
BaHO BHPIIICHHS ITi€T MPOOJIEMH, MTOKA3aB, 10 HAYKOBIAMU MPHILIC-
HO yBary nepeBakHO IMIMPOKOMY CIIEKTPY MUTaHb CTOCOBHO BKa3aHUX
Bulle npuHIUmiB. OJHAK HEAOCTATHHO MPOAHATI30BAHO HENOJNIKH
YUHHOTO 3aKOHOJIABCTBA Ta MPAKTUKHU HOTO 3aCTOCYBAHHS, IO TIPH3-
BOIUTH JI0 TpaHCOpMallil MPUHIMITY TYMaHi3My B HOTro MpOTHIIEK-
HICTb — aHTUTYMaHHICTh. Taki HEIONIKA MalTh MiClle SIK y BH3Ha-
YCHHI KOHIIENITYaJIbHUX MIXOJIB JI0 TIyMaueHHS OCHOBHHX 3aBJIaHb
KpuminanbpHOro Kopekcy YKpaiHu, Tak i KOHKpeTru3aiii HU3KH MOJIo-
skerb OcobauBoi yactuan KKY.
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30kpema, 11e CTOCYEThCS HEBUIIPABIAHOI 3MiHU JI0 cTaTed Po3mi-
ay VII KK (3nounnu y chepi rocriogapebkoi nissibHOCTI). KpiM Toro,
4yepe3 HEeNOCKOHANICTh YMHHOTO 3aKOHOJIABCTBA Ta MPAKTHKY HOTO
3aCTOCYBaHHS HE3a/I0BUTBHUM € 1 KpUMiHAIBHO-TIPaBHA 3aXUCT JIIOJ-
CBKOTO 3710pOB’s. Hu3ka muTaHp, 110 MAalOTh 3HAYEHHS JUIsl 3aro0i-
TaHHs HEOOIPYHTOBAHOMY 3acCyIKEHHIO, HaJMIpHIH KpHMiHami3amii
MOBE/IHKH, SKa BYMHSETHCS Ha TPYHTI HapKOMaHii, 3ajHIIAlOThCs
HEBHPIIIEHUMH, 1110 TAKOX HE Ha KOPUCTh MPUHIHITY TyMaHi3MYy.

MeTo10 cTaTTi € 3aNOBHEHHSI OKPEMHUX MPOraJiiH 3aKOHO/IABCTBA
Ta KPUMIHAJIBHO-TIPABOBOI JOKTPUHHU CTOCOBHO cdepH Aii MpUHIHITY
ryMaHi3allii Ta BUCJIOBJICHHS BIIMTOBIHUX MPOIIO3UITIH.

Buknax ocHoBHoro marepiamy. ['ymanizm (at. Humanus —
JIO/ICBKUH, JTIOJSTHUI) — 11 OJIMH 3 MPUHLMIIB MpaBa B AEMOKpaTH-
HIill JieprKaBi, 3a SIKUM BH3HAETHCS IIHHICTh JIIOJMHHU Ta OCOOMCTOCTI,
ii mpaBo Ha cBOOOMY, BUIBHUI PO3BUTOK 1 BUSBIICHHS CBOIX 3/1i0HOC-
TeH, YTBEpIKEHHS MPIOPUTETY Oilara JIIOJMHU SK KPUTEPIIO OLIHKU
CYCHUTPHHX BIHOCHH, IO TPYHTYEThCS HA TMPHHLMIN PIBHOCTI 1
cnpaBeymBocti [1, ¢. 129 ].

Haspani npuHIMNM — 1€ OCHOBHI, MPOBIJIHI 3acaay, sIKi 3aKpir-
JIHI B HOpMax IpaBa i BU3HAYAIOTh MOOYIOBY BCIEI ranysi Ipasa,
OKpeMuX ii iHCTUTYTIB, IPAaBOTBOPUY i MPABO3aCTOCOBHY JisUTBHICTS.
Bonu MaroTh BaxKJIMBE 3HAYCHHS JUIS 3IHCHEHHS KPUMIHAJIBHOIL T10-
JITUKY Jepxkasu [2, c. 18].

[TuTaHHs CTOCOBHO MeperiKy Ta KiacuQikamii MPUHLIUIIB KPHMi-
HanpHoro mpaBa KK VYkpainum He permameHTye. Y KpUMiHaJIbHO-
MPaBOBii Teopii 11e MUTaHHA SIK B JIOMY, TaK 1 CTOCOBHO MPUHIUITY
TryMaHi3My JUCKycifiHe. Po3rmsany BkazaHoi TpoOJIeMH TOPKAETHCS
HIMPOKOTO KOJa MUTaHb, MPUIUTUTH YBary siIKUM y paMKax cTaTTi 00-
MEKEHOT0 00CSTy HEMOXJINBO. TOMY aBTOp 3yNMUHSAETHCS TIEPEBAKHO
Ha mpobnemi rymanizanii 3a KK VYkpainn Ta cHoTBOpeHHsI LbOT'O
MPUHIUIY B TpPOIeci 3aKOHOTBOPEHHS 1 MPaBO3aCTOCYBaHHS, IO
MPHUBOAUTH 10 TpaHChOpMAaLlii IPUHIUITY TyMaHi3My B HOTO MPOTH-
JIeKHICTh — aHTUT'YMaHHICTb.

[Ipu ubOMy B OCHOBY MOKJIaJIeHO HE 3BYKEHE TIyMadeHHS MTPHUH-
UMYy TYMaHHOCTI, SIK€ 3BOIUTHCA 0 HENPUITYCTHMOCTI HEITFOJISHOT'O
CTaBIICHHS 10 0COOM, SIKa MPUTATYETHCS 10 KpUMiHAIBHOI BiAIIOBia-
JBHOCTI UM 3aCyIDKYEThCS a00 BiIOyBa€ MOKapaHHs, a U 10 TOTepIi-
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Jioro Bix 3nounHy. KpiM TOro, aHasi3 KpuMiHAJIEHOTO 3aKOHOABCTBA
1 TEHJEHIIIH WOro MpakKTUYHOTO 3aCTOCYBaHHS IOKAa3ye, IO MAlOTh
MicCIle CyTTEBiI MOPYLIEHHs MPUHIMIIIB CHPaBeIMBOCTI, 3aKOHHOCTI,
BHHHOI BiJIIIOBIIaJIbHOCTI TOIIIO, SIKi € BUSBOM HE T'YMaHHOCTI B IIIH-
pOKOMY pO3yMiHHI cioBa. TOMy aKIEHTYEThCS yBara i Ha TakuX ac-
MEeKTax MPOoOJIEeMH.

Bkazanwii mijxin KopenroeTbes i 3 monoxeHasMu cr. 1 KK, sixa pu-
3Hauae, Mo KpumiHaibHui KOJIeKe YKpaiHu Mae CBOIM 3aBJaHHSM IIpa-
BOBE 3a0€3MCUCHHS. OXOPOHHU IMpaB i CBOOOJ JIFOJUHM 1 IPOMaJITHHHA,
BJIACHOCTI, TPOMaJICBKOr0 TIOPSIIKY Ta TPOMaJIChKOi O€3MeKH, TOBKILIS,
KOHCTUTYLIIHHOTO yCTPOIO YKpaiHu Bifl 3IOYMHHHX TIOCSTaHb, 3a0e31e-
YeHHsI MUPY 1 O€3MeKH JII0ACTBA, & TAKOXK 3al00iraHHs 37I0YHHAM.

He MoxHa BHW3HATH BiMOBIIHUMH A0 IIMX OCHOBOIOJIOKHHUX
npunuciB cr. 1 KK meski koHIeNTYanbHI MiAXO0IH, 110 HAMITHIUCS Y
KpUMiHAJIBHO-TIPAaBOBiK Teopii. 30kpema, MPONOHYETHCS OpIEHTYBa-
THUCh HE Ha 3MICT, a Ha OYKBY 3aKOHY, MepeOUIbIIYIOUH THM CaMHM
(hopMaTbHO-FOPUIMYHI ACIIEKTH I1JICTaB KPUMIHAIBHOI BiAIOBIAIb-
HocTi. Lle mpu3BOAMTE O TOrO, IO MiJ Yac BUPIMIEHHS OKPEMUX ITH-
TaHb 3MICT 3aKOHY BHUXOJIOLIYETHCS 32 PAXYHOK Ka3yiCTHYHUX TOOY-
JIOB, 3BEpPHEHHS 0e3 MOoTpedr 10 HOPM IHIIMX Taiy3ed mpasa TOIIO.
Ockinbku  (pakTiB CyNMepedwsMBOCTI, HEY3TOMKEHOCTI HOPM PI3HHX
ranmyseil mpaBa 6e31114, poOMTHCS BUCHOBOK, KM, TIO CYTi, IepeKpec-
JI0€ KPUMIHAIBHUM 3aKOH 1 Ja€ MOXKITUBICTh CIIPUTHUM JIKAM yXH-
JISITHCS BiJI BIATIOBIAIBHOCTI 32 CKOEHE.

OueBuHO, 3yCHIUIS KPUMIHAJILHO-TIPABOBOI HayKu Tpeba 30ce-
peIDKyBaTH Ha 1HIIOMY: HAacamIiepes JaTh PeKOMEHJallii A1 3aXHUCTY
JIOJIMHY Ta CYCIILILCTBA BiJl 3JIOYMHHUX MOCATaHb BIJIOBITHO J0 3a-
BIIaHb, Bu3HaueHuX y cT. 1 KK. Kpim Toro, HeoOXiiHO 3anpoBajuTH y
MPOIIeC 3aKOHOTBOPEHHS! KPUMIHOJIOTIUHY €KCIEPTH3y MPOEKTIB HO-
PMaTUBHUX aKTiB, MPUIUCH SKAX MOXYTh OyTH KPHMiHOT'C€HHUMH
YHHHUKAMH 1 CIPUSITUMYTh YCKIQAHEHHIO TPOTHIIT 3T0YMHHOCTI.

J1o TOro * mpakTHKa 3aKOHOTBOPEHHS Ta MPAaBO3aCTOCYBaHHS A€
YUCIICHH] IPUKJIAA aHTUTYMaHI3MY.

[Toka3oBuME B IbOMY pO3yMiHHI € 3MiHM A0 cTateil Po3niny VII
KK (310unHu y cdepi rocnoaapchbkoi IisuIbHOCTI), BHECEHI 3aKOHOM
Bix 15.11.2011 p. «IIpo BHECEHHS 3MiH J0 IEIKUX 3aKOHOJIABYMX aK-
TiB YKpaiHH 1010 TyMaHi3allii BiIMOBIAaJLHOCTI 32 IPABOMOPYIIICH-
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HA y cdepi rocronapcbkoi AisuibHOCTI». HaBiTh Ha3Ba nboro 3akoHy
3BYYHTh MapaJOKCAIbHO, aJKe HUM OYyJI0 BHKIIOUEHO 16 cratei, y
ToMy ymchi 208 (He3akoHHE BiIKPUTTS a00 BUKOPHUCTAHHS 3a MeXKa-
MU YKpaiHH BaJIIOTHUX paxyHKiB, 223 (TMOpYIIEHHS MOPSIKY BHITYC-
Ky (emicii) Ta 00iry niHHuX manepis), 225 (0OMaH MOKYIIIB Ta 3aMO-
BHUKIB), 228 (MpUMyIIyBaHHS A0 aHTUKOHKYPEHTHHX Y3TOJKEHHX
Iiif) Ta iHmm. Y pe3ynbTaTi Takoi CyMHIBHOI JeKpHMiHami3amii 0ynu
aMHICTOBaHi MPaBONOPYIIHUKH, SAKi 3allOisUTH BeIU4Ye3Hi 30UTKH
CKOHOMIIII JICP’KaBH Ta TPOMAJISTHAM.

AOCONIOTHO HE3pO3yMilie CKacyBaHHS KPHMIiHAJIbHOI BiJIOBi-
JAILHOCTI 32 0OMaH mokymiiB Ta 3amMoBHUKIB., Crarts 225 KK i1 6e3
TOrO uepe3 HeBAAy pellakilito Oyia He eeKTUBHOI, 2 HUHI TIPOTUIIS
TakuM TOTAJILHO TIONIMPEHUM JiSIHHSM 3BeJieHa HaHiBellb. MK THM
Ba)KKO 30arHyTH, YAM BiIpI3HAETHCA 3BUYANHNI IIaxpaii Bij maxpas B
xanari? Xi0a 1o TuM, IO MepiIoMy e Tpeda NIyKaTH JOBIpIUBOro
MpOCTaKa, a 0 JPYroro JIOIH caMi MPUXOASATh MaiKe MOAESHHO.

o peui, Taky ) HEBIAIIy PEIaKlliio, SIK Yy CKacoBaHId «ryMaH-
HUM» 3akoHOM cT. 225 KK TtpancdopmoBano y cr. 155-2 KYnAIlL
gepes 110 NPoOJIeMaTHYHUM CTaJI0 IPUTATHEHHS 1 IO aAMIHICTpaTHB-
HOI BiAMOBIIANBHOCTI 32 0OMaH MOKYIIiB Ta 3aMOBHHKIB.

3a Takoi cuTyaii 1ye moTpiOHO MOHOBUTH KPUMIHAJIBHY BiJIO-
BiJIAJIBHICTh 3a BKa3aHI BHINE JISIHHS, BJOCKOHAJMUBIIM PEIAKIIiIO
cr. 225 KK.

e npukian npuBLICE TOPYIIHIUKAM 3aKOHOJIABCTBA y cepi Top-
rieii. Cratrs 228 KK nepenbayana BifnoBiaabHICTh 32 MPUMYIITYBaH-
HS 10 aHTUKOHKYPETHHX Yy3roDKeHHX Iii. Taka HopMma JaBaia 3MOTy
MNPOTHIISITH ITYYHOMY MiIBUIIEHHIO 200 MiATPUMYBaHHIO MOHOIOJb-
HUX I[iH 3 METOI0 YCYHEHHS! KOHKYPEHIil MDK Cy0’€KTaMH MiAIpHEM-
HUIBKOI JISJIBHOCTI BCyIeped BUMOraM aHTHMOHOIIOJBHOTO 3aKOHO-
naBctBa. Omnak 11 ymnast 2011 p. s crarrsa Oyna Bukmouena 3 KK.
Omxe, TOproBelibHa Madis oTpUMalia Ie OJUH MOJAPYHOK, aJDKe caMi
AHTUKOHKYPEHTHI JIil, JI0 SKUX BOHA BJIAEThCS, JICKPUMIHAIII30BAHO.

HebGe3norannorw € takox ocranHs penakiis crarti 227 KK, o
MPUBEJIO JIO MTOM’SKIIEHHS BiAMOBITAIILHOCTI 32 YMHCHE BBEIICHHS B
00ir Ha puHKY YKpaiHu (BUIYCK Ha PHHOK YKpaiHu) HeOe3ledHol
MPOAYKIIii, aJpKe TakKi JiSTHHS € TMOIIMPSHUMHU 1 HaJ[3BUYaiHO Hebe3-
MEeYHUMH HacaMIiepes Aj1sl 310pOB’sl TI0ACH.

184



Hayxoswit Bicauk CiBepmman. Cepist: [IpaBo Ne 1(3),2018

BinnoBijHO 10 BKa3aHOi CTATTI CKJIAJ] IBOTO 3JI0YMHY OyJie Has-
BHHM JIMIIIC 32 YMOBH, SIKIIIO TaKi Jiii BUNHEH] Y BEITUKOMY PO3MIpi.
3riiHO 3 MPUMITKOIO 1€ TaKa KUTBKICTh MPOJYKIIii, BapTIiCTh SKOI Te-
PEBUINYE IT’ATCOT HEOMOJATKOBAHMX MIHIMYMIB JOXOJIB TPOMAJIsH,
IO 32 ICHYIOUOI METOIMKOI MiipaxyBaHHS CTaHOBUTH OJHM3BKO
350 Tuc. rpH. OTKe, KpUMiHANBHUIA 3aKOH CIPSAMOBAaHWI Ha MPOTH-
JIF0 MacIITaOHOMY BHITYCKY HeOE3IeuHOl MPOAYKILii, ajie mpasa rpo-
MaasgH (OCHOBHHMX CIO)KHMBayiB Takoi MPOAYKILIi) He 3aXHIleHi, Xoua
MalOTh MiCIle YHCIICHHI BHUIAJKH OTPYEHb Ta TSDKKUX 3aXBOPIOBAHb
mozel, y Tomy uuchi aiteid. [1o cyri, xapuoBuii puHOK B YKpaiHi me-
PETBOPWIIN Y CMITTE3BAJUILE, Ky BBO3STh BCAKUN HenmoTpid. 3ryo-
HUX JUISl JTIFOJICBKOTO 370pPOB’Sl HACIHIJAKIB TaKUX 3JIOYMHHUX JiH IIe
HIXTO HE MiipaxyBas, a BiJiajieHi iX pe3yabTaTh BiAuyBaTUMe Ha CO-
01 1 HACTYITHE MOKOJIIHHS.

[{MHI3M 370YMHINB JIMIIOB 10 TOrO, IO JIOACH, SIKi 3aXBOPLIN
BiJl BXKMBaHHs HeOe3MeuHoi MPOAYKIlii UM KOPUCTYBaHHS HEIO, JOOH-
BatoTh (hanbcudikoBaHumu Jiikamu. [Ipn poMy Taki sBHIa HaOpatu
Iy>K€ 3HAYHOTO TIOLIMPEHHSI.

3a Takoi cuTyallil Ba)KKO HE JIMIIE BHUIIPABIATH, a i MOSICHUTU
«T'yMaHi3M» 3aKOHOJABUOI0 3aKPIiIUICHHS TTOJIOKEHb, SIKI IPU3BOASATH
70 Tocia0IeHHs] KOHTPOIIO 32 SIKICTIO MPOAYKIii Ta MEIUKaMEHTIB
(MopaTopili Ha MO3aIJIaHOBI MEPEBIPKH, «yJOCKOHAJICHHI» TOPSIOK
X TIpoBeNeHHS, KU J1a€ 3MOTY YHEMOXKJIMBUTH MiATBEPIKECHHS (a-
KTy BUpPOOHUIITBA a00 BBE3CHHSI HEIOOPOSKICHOI MPOJYKIIii TOIIO).
Lle BuKIIMKA€E acolliallito 3 BiJJOMOIO 0alKOIO MPO Te, SIK MYCTUIH OJI-
Hy poraty TBapHHKY B TOpPOJI, @ BOHA IUTKOM MPHPOJTHO CTaja icTH
KarmycTy. B cyuacHHX ymoBax Iie MPHCIIB’S TPOJOBKEHO — XassiH
06aunTh, 00ypIOETHCS, ajne 0e3MopagHO PO3BOANTH PyKaMu: «AJDKE K
B)KE MYCTHJIM, & HUHI MopaTopiii» (!?). Ane YoMy He BUTHATH LIbOTO
IIKIJJTUBOTO JacyHa?

SIKII0 TOBOPUTH IOPHIMYHOIO MOBOIO, HEBXKE HEMa€e MPaBOBHX
MeXaHi3MiB CKacyBaHHS 3aKOHOJABCTBAa aHTHIIIOJITHOI CIIPSIMOBaHOC-
Ti, SIK€ IPU3BOJUTH J0 TAKKUX HACHIAKIB? OCKUIBKY I1€ PEryJISTUBHI
HOPMH, SIKi CTOCYIOTBCSI Pi3HHX Taily3edl mpaBa, BOHH MalOThb OyTH
BHPIIICHI KOMITJICKCHO BIAMOBIJHUMH CIEIIaJIICTAMU, aJie BUPIIICHI
HEBiIKIaHO i 000B’A3KOBO.

185



Ne 1(3),2018 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

He € BunpaBaanuMm i ckacyBaHHS KpUMIHAJIBHOI BiAMOBigaIbHOC-
Ti 32 HE3aKOHHE BiKPUTTS ab0 BHKOPHUCTAHHS 32 MEXKaMH YKpaiHH
BaymoTHUX paxyHkiB (ctT. 208 KK). HagiTh 3a vac il miei HopMu, BU-
KOPUCTOBYIOUH Pi3HI crlocoOM O0IWTH 3aKOH, a TaKOXK HeehEeKTHUBHY
JISTIBHICT IPaBOOXOPOHHUX OpPraHiB 3a Mexi YkpaiHu (B odmiopHi
30HH TOIIO) OyNIO MEepeMillleHO MIIbSpAM BaJIFOTHUX KOIITIB, CITyC-
TOIlIEHA CKapOHUIIA JIep)KaBHU. 3a PI3HUMU OI[IHKAMH, 32 KOPJAOHOM
ykpainmi 36epiratots Big $30 mupa go $50 mupa. Binbury wactuny
IUX KOWITIiB OyJ0 HeJerajbHO PO3MIIIEHO Ha paxyHKax 3apyOiKHHX
0aHkiB [3].

Taxi fii Ha WKOMY eKOHOMINI Ta (iHAHCOBIH cHcTeMi YKpaiHH
CIIOCTEPIratoThCsl i OCTaHHIM 4acoM. TOMYy JUis BUJadi CBOEPIIHOT
IHAYJIBIeHINT 32 111 Jii B MUHYJIOMY 1 ChOTOJICHHI HEMa€ aHi MiJICTaB,
aHi MOSICHEHb.

UYepes meBHY HETOCKOHANICTh YAHHOTO 3aKOHOJIABCTBA Ta IMpaK-
THKY HWOr0 3acTOCYBaHHs HE3aJOBUIBHUM € 1 KpUMiHAJIbHO-TIPaBHH
3aXHUCT JIFOJICHKOTO 3/I0POB 4.

Bararo nuTtanp, 10 MalOTh 3HAUYEHHS JUTS 3aM100iraHHs HEOOTpYH-
TOBaHOMY 3acy/KEHHIO, HaJAMIpHIl KpuUMiHami3alii MOBeIiHKH, fKa
BUMHSIETbCS HA IPYHTI HApKOMaHii, 3aJMIIAIOTHCS HEBUPILICHHMH.
Jlauti po3riisiHeMo JeTajbHile.

Hocuth mpoOiaeMHUM € MHUTaHHS IIOJ0 MPEAMETIB 3a3HauyeHUX
3JI0YMHIB, 30KpeMa, 100 TIyMadeHHs MOHATTS aHAI02i8 HAPKOTHY-
HUX 3ac00iB Ta MCUXOTPOIMHUX PEUYOBHH, BKa3aHUX y cT. 307, ct. 309
ta iHmux crarTsax KK. e 3ymoBuiio 3Ha4Hi TPYIHOII B MPAaKTUYHO-
MY 3aCTOCYBaHHI 3aKOHY, a B JISSIKUX BHIAAKaX MPU3BOIUTH JIO TMO-
PYLIEHHS MPUHIMIY BUHHOI BilnmoBiganbHOCTi. P03’acHEHHS LBOTO
noHATTS B 3akoHi Ykpainu «[Ipo HapKOTHYHI 3aCO0HM, MCHXOTPOIHI
PEYOBHHU 1 TIpeKypcopu» B penakiii Bix 26 rpyaust 2006 p. € HaaTo
y3arajibHEHHM 1 HEUiTKUM. Y HbOMY JIMIIE KOHCTATY€eThCS, IO aHa-
JIOTH HAPKOTHYHUX 3ac00iB 1 MCHUXOTPOIMHHUX PEYOBUH — I 3a00po-
HeHi 10 00iry Ha TepuTopii YKpaiHu peyOBUHU CHHTETHUYHI YU MPH-
poaHi, He BkmoueHi 10 Ilepenmiky HapKOTUYHHX  3aco0iB,
MICUXOTPOIHUX PEYOBUH 1 MPEKYpPCOPIB, XIMIYHA CTPYKTYypa Ta BIac-
THUBOCTI AKHX MOMIOHI 10 XIMIYHOI CTPYKTYpH Ta BIACTHBOCTEH Hap-
KOTUYHHX 3ac00IiB 1 TMCHXOTPOMHHX PEUYOBHH, IICUXOAKTUBHY IilO
SIKUX BOHH BiJITBOPIOIOTH.
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BucHOBKY 110710 HAJIGKHOCTI 3aC00IB 1 pEUOBMH JI0 aHAJIOTIB Ha-
PKOTHYHUX 3ac00iB 1 ICHXOTPOIMHUX peuoBHH Jae JleprkaBHa ciyx0a
VYxpaiHu 3 TUTaHb KOHTPOJIO 32 HapKoTHKamu (auB. [lonokeHHs mpo
HepxaBHy ciyx0y YKpaiHH 3 MHUTaHb KOHTPOJIO 32 HAPKOTUKAMH,
3atBepkene [Ipesunentom Ykpainu 13 xBitas 2011 p.).

[IpakTH4HO 1€ BHPIMIYETHCS TUTBKH MiCIs MPUHHATTS BiAMOBiJ-
HOT'O BUCHOBKY [leprkcimyxOu. Ale iHpopMalis 3 X MUTaHb HE Mic-
TUThCA B JOCTYITHUX JJISl IIMPOKOTO KOJNa TPOMaJsH JpKepenax, He
(hiKCyeTbCS B XpOHOIOTIYHOMY MOPSIKY 1 HAJIGKHUM YHHOM HE CHC-
TEeMaTU3Y€EThCA. 3 i€l MPUYMHY IPaBOOXOPOHHI OpraHH 1 Cyau Jane-
KO HE 3aBX/IH 3’ SICOBYIOTh, YM OYyJIM MEBHI 3ac00M a00 pEYOBUHU BH-
3HaH1 aHAJIOrOM HapKOTUYHHUX 3aCc0O0iB UM TICUXOTPOITHUX PEUOBUH HA
Yyac BYMHEHHs JisHHA. KpiM TOro, He BCTaHOBJIIOKOTH 1 HE MiJTBEP-
JUKYIOTh HaJIOKHUMHU J0Ka3aMH, IO 0co0a YCBIJOMJIIOBajia TaKHid
xapakTep 3aco0y ab0o pedoBHHH, SIKi BOHA Mpu10aia, 30epiraia Tolo.
UYepes Takuii cTaH MoiH(OPMOBAHOCTI HABITh HE BCi crieniagicTu (J1i-
Kapi, IOpUCTH) MarOTh HAJEXKHI 3HaHHA. A sl HaceleHHs Taka iHdo-
pMarlis HeBizoMa 30BCiM. Y pe3yibTaTi 3acyKEHHsI 0coOu 3a He3a-
KOHHE TIOBO/DKEHHS 3 aHajioraMM HapKOTHYHUX 3aco0iB  abo
TICUXOTPOITHUX PEUOBHH € HIYMM IHIIMM SIK 00’ €KTUBHUM IHKpUMIiHY-
BaHHSM, IO CYIEpPeunTh MojioxkeHHaM cT. 62 Koncrutynii Ykpainu
Ta OCHOBHHM TIOJOKEHHSIM KPHMIHAJIBHOTO 3aKOHOJABCTBA IOJO
MiJICTaB KPUMIHAIBHOI BiIMTOBITaILHOCTI.

ToMy nuTaHHA MOAO BU3HAHHS 3aC00iB a00 pEUOBHH aHAIOTAMH
HApPKOTHYHHX 3aC00iB UM TCHUXOTPOITHUX PEUOBHMH Ma€ OyTH YiTKO
BpEryJIbOBaHO HOPMATHBHO.

3ayMIaeThesl MPOOIEMHUM MMUTAHHS 1010 KPUMIHAIBHOI BiJIIO-
BiJIAJIBHOCTI 32 HE3aKOHHI JIii 3 HAPKOTUYHUMH 3ac00aMU, ICUXOTPO-
IMHAMHU pEUOBMHAMM a0o0 ix aHajoramu 0e3 meru 30yTy. ['onoBHHM
YMHOM icHyBaHHs Takoi HopMH B KK 3ymMoBieHO TpyaHOIIAMH J0BeE-
NeHHsI MeTH 30yTy, a cT. 309 1ae MOXKIJIMBOCTI HE 3aJIMIIUTH TaKi Ji-
SIHHSI O€3KapHUMH.

Onnak, no-nepiie, TpyJHOIII OOBUHYBaYeHHS HE MOXXHA BU3HATH
KpHUTepieM KpuMiHamizanii gistHaA. [lo-Apyre, ocKinmbku meil 37104MH
BUMHSIOTH 0COOM, SIKI BXKMBAKOTh 3a3HaveHI 3aco0M a00 PEYOBHHH,
TOOTO HAPKOMaHH, a BXKMBATHU X 0e3 monepeaHboro npuadaHHs, IpH
bOMY HE3aKOHHOTO, IMPAaKTHYHO HEMOMKJIHMBO, IO CYTi, 3aKOHOM

187



Ne 1(3),2018 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

BCTAaHOBJICHA KPUMiHAJIbHA BiJIMOBIIATBHICT 32 HEMEJIMYHE BXKUBAH-
HSl HAPKOTHKIB, 10 HABPSA Y MPABUIILHO.

OnTuManeHUM pIlIeHHsAM 1€l mpobiieMu Moke OyTH YacTKOBa
nexkpuminaiizamig ct. 309 KK Vkpainu nuisxoMm BCTaHOBIICHHS KpH-
MiHAJIBHOI BIAMOBIJAIBHOCTI JIMIIIE 332 HE3aKOHHE MpHUa0aHHs, 30epi-
TaHHs HAPKOTHYHUX 3aCc00iB, TICHXOTPOITHUX PEYOBHH abo iX aHaio-
riB 0e3 MeTH 30yTy y BEIHKOMY Y1 OCOOJIMBO BEIMKOMY PO3MIipi.

Taxki npormo3uilii BxKe BUCIOBIIOBAIUCH aBTOpoM [4, c. 277], ane
BOHH 1 JIOCI HE peaTi30BaHi.

He MoxHa BU3HATH JOCKOHAJIOK MOJETb CKIIany 3J0YMHIB, TpE-
METOM SIKHX € TIPEKYpCOpH, K BOHAa Bu3HaueHa y cratrsax 311, 312 KK.

OCKITbKY TaKi pEHYOBHHH IIUPOKO BHKOPUCTOBYIOTHCS B TOCIIO-
JapChKild JisJIBHOCTI, B MOOYTI TOINO, MiJ Yac BUPIIICHHS MUTAaHb
KpUMiHai3allii He3aKOHHOTO TTOBOPKEHHS 3 MPEKYpPCOpaMu HEOOXiJ1-
HO OyJ10 BIIMEXKYBAaTH BKa3aHI 3JI0YMHHI Jii BiJl MPaBOMIpHOI MOBE/I-
HKkH. AJe croci0, y skuil 1e 3aBaaHHs OyJio BUPIIICHO, HE MOXXHA
BHU3HATH BIalMM. 30KpeMa, 3aKOHOJABelb 3a3HAa4YMB y AWCIO3UIIT
cr. 311 MeTy BUKOpHCTaHHS MPEKYpCOpPiB I BUPOOHUIITBA a00 BH-
TOTOBJIEHHSI HapKOTHYHHUX 3aCO0iB YW TICHXOTPOITHUX PEYOBHH, a B
JMCIIO3uIIi cT. 312 MeTy moJanbIoro 30yTy IpeKypcopiB, a TAKOXK iX
30yT Ui BUPOOHUIITBA 200 BUTOTOBJICHHS HAapKOTUYHHX 3ac00iB,
MICUXOTPOITHUX PEYOBUH a00 iX aHaJOTiB.

VY pe3ynbTaTi WITYYHO CTBOpEHA CHTYaIlis, 3a SKOi Cy0’ €KT 3acTo-
CyBaHHS HOPMH MYCHTHb Yy BCIX BHIMaJKaxX KBalli(iKyBaTH CKO€Hi i-
SIHHSL 32 CYKYITHICTIO 3JIOUYMHIB, OCKUIBKH HE3aKOHHE TOBOKEHHS 3
npeKkypcopaMu abo 1X BUKpaJeHHs 3aBXIM € OJHOYACHO U MiArOTOB-
KO 710 OLTbIl HEOE3IMEUHUX 3JIOUMHIB, mependoaueHux ct. 307 abo
cr. 308 KK. Taki Hemoniku 3aKOHY MPU3BOIATH /10 HEBUIIPABAAHOTO
MOCUJIEHHS TIOKapaHHs, 0 TOPYIIY€e TPUHIIMIT CIPABEATHUBOCTI.

o crocyeThecst AOTPUMAHHS LHOTO MIPUHLUITY il Yac BUPILIeH-
HSl IUTaHHS MPO MOKapaHHS Ta Horo BinOyBaHHs, BUSBU aHTUT'YMaH-
HOCTI MalOTh MICI[¢ HacaMIlepel CTOCOBHO 0Ci0, SIKi MiJ03PIOIOTHCS
4y 0OBMHYBAUYIOThCSl y BUMHEHHI 3JI04MHIB a00 3acymkeHi. Lle moxe
BUSIBIISITUCS B HaJIMIpHIM PEeNpecHBHOCTI BXKMBaHUX 3aXO[iB, iTHOPY-
BaHHI MiJICTaB 3BUILHEHHS BiJl KPUMIHAJIBHOI BiJIOB1IaIbHOCTI Ta
MOKapaHHs1, MOPYIIEHH] MPaB JIOJUHM TiJ yac BiAOyBaHHS MOKapaH-
H$1 TOLLIO.
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Li#t npobnemi mpuaineHa 3Ha4Ha yBara B IOpHIMYHIN JiTepatypi,
MPH IbOMY HAYKOBISIMH BHCJIOBJIEHO CITYIIHI MPOMO3MIIii, CIPIMOBa-
Hi HA YCYHEHHS TaKUX HEJoNiKiB [5, ¢. 14-15; 6, ¢. 9-11; 7, ¢. 11-12;
11, c. 5].

€ po3’siICHEHHS TaKoro 3MicTy i B mocranoBax [lnenymy Bepxos-
Horo Cyny Ykpainu [8].

BucnHoBku. Ha Ham morsisg, jyis ONTUMAJIbHOTO BUPILMICHHS
npoOIeMu HeOMYIIEHHS MOPYLIeHb TPUHIHUITY TYMaHi3My B 3aKOHO-
TBOpYIiil Ta MPaBO3aCTOCOBHIM MPAKTHUII HEOOX1THO.

1. Bu3HaunTH mepenik MpUHIUIIB 1 BKa3aTH NP [OMY MPUHINI
rymanizmy B KK Ykpainu. Taki npomo3uiii BUCTIOBIIOBATUCH HAYKOB-
v [9, c. 10; 10, ¢. 10—11], ane 3axoHOIABIEM TaK 1 HE peasTi3oBaHi.

2. Bu3HaunTnch 31 CIIBBIJHOIICHHSM KaTEropiii KpuMiHaJIbHO-
MpaBoBa MOJIITHKA Ta MPUHIMIIA KPUMIHAJIBHOTO MpaBa. 3a0e3meynTi
CHIBBIJJHOIIICHHS Ta CHHXPOHHICTh IOJIOKEHh BKA3aHUX KaTEropiu.
[Ipy1 upOMy KpUMiHATBHO-IIPABOBA MOJITHKA MAa€ BH3HAYATH HAmpsi-
MH PO3BUTKY 3aKOHOJABCTBA, a MPUHIIMIK — 3aKOHOAABYl MPUITHUCH
SIK OCHOBHI TIOJIOKEHHSI, Ha SIKi Ma€ OpiIEHTYBAaTUCh 3aKOHOTBOPEHHS 1
MPaBO3aCTOCYBaHHS.

3a Takoro miAxoJy MOXKHa HE JONMYCTUTHU SIK HEBUIPABAAHOI JIeK-
pHUMiHaNi3aMii, Tak i HaAMIpHOT KpUMiHai3alil MeBHUX AiSHB TOIIO.

3. Buectu 3a3HaveHi Bumie 3MiHM 1o crateii Pozmimy VII KK
(3nounHM y chepi rocnoaapchkoi IisUTbHOCTI), a Takoxk Pozmimy 111
KK (310unHm y cdepi 00iry HapKOTHYHUX 3aC00iB, TICUXOTPOITHUX
PEYOBHUH, iX aHAJIOTIB Ta MPEKYpPCOpiB Ta iHII 3MOYMHH MPOTH 310-
POB’sl HACEIICHHS).

4. JlouinpHO y3aralibHUTH TMPAKTHKY HIOAO MPU3HAYEHHS IOKa-
paHHS, YMOB WOrO BiIOyBaHHs, a TaKOX 3BUIBHEHHS BiJi KpHMi-
HaJbHOI BiJIIIOBIIAJIBHOCTI Ta MOKAPaHHS 3 METOK HEJOMYIIECHHS I10-
PYLIEHB 32 UM MPUHLIUIIOM T'YyMaHHOCTI.
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I'YMAHU3AIUA U IICEBAOT'YMAHU3ALUA
O YI'OJIOBHOMY IIPABY YKPAUHBI

Cmambs noceaujena akmyanbHou npooneme yuema 8 y20106HOM Npage OCHOBO-
NONOJCHBIX NPUHYUNOB, 8 TMOM Yucie npunyuna eymanusayuu. Ilpu smom @ ocrnogy
NON0JCEHO WUPOKOe TOTKOBAHUE NPUHYUNA SYMAHHOCHU, KOMOpoe PAChpOCpPaHs-
emcesi Ha GUHOBHOE 8 COBEPULeHUY NPECMYNIEHUs TUYO, A MAKICe HA NOMEPNesuLe2o.

DOmom npunyun ocobo eadicen, max Kaxk cooelicmeyem 3awume uHmMepecos u
npas uyenosexka. Ho npu smom nedonycmumo gecbMa cnopHoe, a mo u owubouHoe
peutenie OaHHbIX BONPOCOB, GAEKVIUX MPAHCHOPMAYUIO NPUHYUNA SYMAHUIMA 8 €20
NPOMUBONONONCHOCb — AHMULYMAHHOCMb. TaKue HedOCMamKu UMem Mecmo Kax
6 onpeoeneHul KOHYenmyanbHulx N00X0008 K MOJKOBAHUI0 0CHOBHbIX 3a0a4 VKV,
mak u KoHkpemu3zayuu psoa nonodicenuti e2o Ocobennoil yacmu.
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Kpome moco, uz-3a necosepuiencmea Oeiicmgyroujeco 3aKOHOOAMeEIbCmed U
NPaKmuKy e2o npuUMeHeHus Heyoo81emBOPUMENbHIM AGIACMCS U Y20l108HO-NPABOBAS
3auUMa 100CcK020 300P0Bbsl, YMO MAKiCce He 8 NONb3Y NPUHYUNA 2YMAHUZMA.

Knroueevie cnosa: npunyunsi y20106Ho20 npasa, 2yMaHu3ayusl, ncegoo2ymMaHu-
3ayus, npecmynieHus 8 cpepe X03alUCMEeHHOU 0essMeIbHOCMU, NPECMYNIeHUs. Npo-
mus 300po6usl HACeNeHUs.

Fesenko Ye. V.

HUMANIZATION AND PSEUDO-HUMANIZATION
ACCORDING TO THE CRIMINAL LAW OF UKRAINE

The article is dedicated to the issue of the day of account in the criminal law of
basic principles, including principle of humanizing. Thus wide interpretation of
principle of humanity is fixed in basis, which spreads on a guilty in the commission of
crime person, and also on a victim.

This principle is especially important, because assists to defence of interests and
human rights. But very debatable decision is inadmissed, and even erroneous
decision of these questions, drawing transformation of principle of humanism in his
opposition - hellishness. Such defects take place both in determination of the
conceptual going near interpretation of basic tasks of Criminal code of Ukraine, so
specifications of row of positions of his Special part.

In particular it touches the groundless change of reasons of Division VII the
Criminal Code (Crimes in the field of economic activity). Unjustified is abolition of
criminal responsibility for deception of customers and customers. The last release of
the article 227 of the Criminal code is Unblameless also, that resulted in softening of
responsibility for intentional introduction to the turn in Ukraine of dangerous
products, in fact such acts are widespread and extremely dangerous foremost for the
health of people. It reached to that the people diseased from the use of dangerous
products are finished off by the falsifyed medications. At such situation it is difficult
even to explain "humanism" of the legislative fixing of positions that result in
weakening of control after quality of products and medications (moratorium on
provided for by the plan not verifications etc.).

In addition, from imperfection of current legislation and practice of his
application unsatisfactory is criminal law defence of still human health, that also not
in behalf on principle of humanism.

Key words: principles of Criminal Law, humanizing, pseudo humanizing, crimes
in the field of economic activity, crimes against the health of population.
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GENERAL PRINCIPLES OF SENTENCING UNDER
THE CRIMINAL CODES OF CENTRAL ASIAN COUNTRIES

Rights and freedoms of a person shall be restricted by the criminal code only in
the case and to the extent required for criminal and legal protection of defended
values. For these purposes, criminal legislation of Central Asian countries sets a
number of tools, among which there are general principles of sentencing. General
principles of sentencing are a system of obligatory initial general rules of sentencing
that ensure a court identifies appropriate type and term of criminal punishment
among possible measures stipulated by a corresponding criminal sanction.
Moreover, as of today the system of general rules to determine lawful, fair, and
humane punitive measure, required and sufficient to achieve its goals, has not been
developed. This article states writers’ conclusions and recommendations developed
as a result of comparative and legal analysis of criminal legislation of Central Asian
countries, which can positively affect law enforcement practice.

Key words: sentencing, general principles of sentencing, criminal legislation of
Central Asian countries.

Formulation of the problem. Criminal laws of the Central Asian
countries were adopted as a result of economic, political changes in
1990°s due to the dissolution of the Union of Soviet Socialist
Republics based on the Model Criminal Code for the Member States
of the Commonwealth of Independent States on 17 February 1996.
Adoption of these laws was a constituent part of the process of
establishing by each state of their own law system and defining its
main features. It should be noted that public, political, economic
processes at that time were the reason that in general the
methodological basis of these laws did not differ significantly.

Analysis of recent research. Considerable attention was paid to
the general principles of the appointment of punishment by
M.1. Bazhanov, V.A. Glushkov, T.A. Denisova, A.O. Pinaev,
V.V. Poltavets, T.V. Sakharuk, V.I. Tyutyugin, V.L. Chubarev,
M.I. Khavronuk, S.S. Yatsenko and others. However, the available
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theoretical development of the general principles of the appointment
of punishment did not exhaust this problem. Until now, there has
been no unity in understanding the essence of the general principles
of the appointment of punishment, the definition of their scope and
system remains unresolved, there is no unified position on the legal
nature of individual criteria for the imposition of punishment, and
controversial judgments are made about the impact of these criteria
on the individualization of punishment.

The foregoing necessitates the study of the nature and content of
the general principles of the appointment of punishment in the case of
Central Asian countries and the establishment of limits on the
registration of certain criteria in the imposition of punishment.

The purpose of the article is to carry out a comparative analysis
of the norms of the criminal law of the countries of Central Asia to
determine the general principles of the appointment of punishment,
the identification of the shortcomings and advantages of legislation
on this issue.

Results. Consequently, as the time showed the issues of reforms
in criminal, criminal and procedural legislations became topical in the
countries under consideration: the need to reject from all-round
regulation of social and economic, public and political life of the
society by criminal and legal tools, to reject from the primacy of
punitive and repressive methods in the criminal process, prosecutorial
bias in legal proceedings and many others. Therefore some Central
Asian countries, in particular the Republic of Kazakhstan (2014), the
Kyrgyz Republic (2017), have adopted new Criminal Codes which
significantly differ from the previous ones. These trends in criminal
laws should be accompanied, first and foremost, with proper
definition of conceptual frameworks, tools, and institutions of
criminal law. Moreover, the adoption of these laws was supposed to
influence, first of all, the situation with fair trial on criminal cases.

Criminal and legal statistics of the Republic of Kazakhstan show
that year after year number of sentences by first instance courts
reviewed by higher courts is not decreased: annually convicts appeal
against about 25% of sentences [1]. Thus, criminal statistics show
that almost a quarter of defendants for different reasons do not agree
with sentences passed on them. Cases specified doubt exercise of
defendants’ right to fair, lawful, and humane sentence. Almost in all
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cases defendants do not agree with the term and type of sentence
identified by first instance courts.

As practically proven, one of the reasons for such situations is that
courts insufficiently execute general principles of sentencing. Studies
of sentencing practice show that the Supreme Court of the Republic of
Kazakhstan has, for different reasons, changed about 50% of judicial
acts of lower courts (49 judgements) from 100 randomly chosen
judgements.It means that sentencing practice of first instance, appeal,
and cassation courts allows frequent gross miscarriages of justice in
non-observance and/or insufficient regard to sentencing rules. Thus,
there is no quite sufficient practical execution of general principles of
sentencing stipulated by a number of reasons. From our point of view
the main reasons for such situation are a lack of specific and common
definition of “general principles of sentencing” and ambiguity of
existing fundamental theoretical recommendations. Thereupon, general
principles of sentencing as a core categorical framework of the present
criminal law shall be studied.

In general, separation of criminal legal category of “general
principles of sentencing” is typical for criminal laws of the Soviet and
subsequent post-Soviet countries, particularly for the CC of Central
Asian countries. Their first forms could be found in Art. 30 of 1924
General Principles of Criminal Legislation of the USSR and Union
Republics. They provided courts with some guiding rules required to
determine measures of social protection with account of danger level
and nature of a perpetrator and perpetrated crime, perpetrator’s
personality, motive of a crime, and level a crime itself, in the specific
location and time, is publically dangerous [2].

At the same time, many people note that the notion under
consideration appeared in the Soviet criminal law in 1958. It should be
noted that “criminal law till 1958 had not used any definitions of those
criteria and rules guiding courts to individualize penalty” [3, p. 73]; or
“during the first years of the Soviet criminal law formation, there were
almost no definitions of institutions ofgeneral part and at that time they
could not exist in principle” [4, p. 14]. I.S. Noi fairly noted that such
opinions “did not match the actual situation with legislative definitions
of institutions of the General Part of the Soviet criminal law during that
period characterized generally by quite high level of sophistication” [5,
p. 9]. Despite the fact that during this period classical general principles
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were tried to be fully rejected, it should be noted that provisions of the
first Soviet criminal laws paved the way forsubsequentcurrent
understanding of general principles of sentencing.

M.I. Bazhanov noted (and we agree) on this matter that “if
general principles in 1919 Guiding Principles, 1922 CC and even in
1924 General Principles had been defined broadly, 1926 CC of the
RSFSR had provided them in such extensive and specific form that in
fact they with some editorial elaborations were incorporated into
1958 Principles of Criminal Legislation and existing CC of all Union
Republics” [6, p. 25].

Then, 1958 Principles of Criminal Legislation of the USSR and
Union Republics acknowledged and secured the notion of “general
principles of sentencing” (Art. 32 of the Principles). Alongside, a
legislator did not define meaning of the notion, but listed general
principles of sentencing, i.e. court obligations to follow sentencing as per
corresponding articles, provisions of the Principles and criminal laws of
the Union Republics, to take account of public danger of a perpetrated
crime, perpetrator’s personality and mitigating and aggravating
circumstances of a case, governance of socialist legal consciousness. The
CC of Central Asian countries contained similar norms [7, 8, 9].

Just during this period, criminal and legal science proposed
different definitions of general principles. Thus, LI. Karpets
understood them to be as “a system of rules (recommendations)
aimed at maximum full and unbiased assessment of circumstances of
a case as part of sentencing” [10, p. 13-25].L.A. Prokhorov deemed
that every general rule included in the system of general principles is
“a clearly stated in criminal law general rule to determine punitive
measures as per actus reus, mens rea and perpetrator’s personality”
[11, p. 7]. A.P. Chugayev understood general principles as “general
and special criteria to weigh liability and penalty against a perpetrated
crime” [12, p. 24]. As a whole, general principles of sentencing are
defined as “requirements specifying penalty” [13, p. 8], “specific
criteria elaborated by law and legal science” [6, p. 23-24; 14, p. 8-9],
or “guiding requirements” [15, p. 7].

Moreover, at this development stage the law enforcement practice
was guided by the Special Resolution of the Plenum of the Supreme
Court of the USSR on Practical Application of General Principles of
Sentencing by Courts dated 29 Junel979 No. 3 setting forth issues on
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substance of the criminal and legal framework considered. For example,
general principles of sentencing were deemed as case-by-case
requirements for identifying a type and term of penalty based on nature
and level of public danger of a perpetrated crime, perpetrator’s
personality, and mitigating and aggravating circumstances of a case [16].

Currently the theory of criminal law of Central Asian countries
does not state conceptual new provisions, and concepts of general
principles are based on the Soviet criminal legal developments. For
example, Kazakhstani scientists present general principles of
sentencing in two directions: broad (fundamental guiding ideas and
principles to be followed when determining perpetrator’s liability to
the society) [17, p. 134] or narrow (requirements as means to execute
criminal law principles and binding on courts when sentencing a
perpetrator) [18, p. 478-484].

Alongside, it should be noted that the CC of each country at the
legislative level approach differently a definition of the system of
general principles of sentencing.

Thus, Art. 52 of the CC of the Republic of Kazakhstan sets the
system of general rules as follows: a) sentencing as per the CC and
exceptional cases of exceeding prescribed limits; b) considering
provisions of the General Part of the CC (including mitigating and
aggravating circumstances); ¢) imposing required, sufficient and fair
penalty; d) considering nature and level of public danger of a criminal
offence; e)considering perpetrator’s personality, his/her behavior
before and after an offence; f) impact of sentence on correction of a
convictand on living conditions of his/her family or dependents [19].

The CC of the Republic of Tajikistan similarly defines the system
of general principles of sentencing. In addition, the CC of Tajikistan
provides the rules on considering opinions of a victim and law-
protected values (Art. 60 of the CC of the Republic of Tajikistan) [20].

From our point of view the system of general principles of
sentencing does not need law-protected values as a general principle
of sentencing. First of all, all values, legal relations protected by
criminal law constitute it since they represent state value and this is
seen when drafting each article of a Special Part of CC.

It should be mentioned that opinions of victims as a general
principle as per the CC of Tajikistan is a positive example for other
countries. If there is a victim in the case (victim of a crime), his/her
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situation significantly affects making a fair and unbiased decision by
a court. For this case, a legislator uses various phrases: ‘“made
amends, settled with a victim, paid for damages”, etc. First of all,
opinions of victims show perpetrator’s attitude towards an offence
and its consequences. Despite this, nowadays not all the criminal laws
of Central Asian countries acknowledge situation of a victim as a
criterion to make criminal and legal decisions, it is not uncommon
when courts impose penalty in the form of property seizure with no
compensation for material damages to a victim.

It should be noted that the Soviet criminal law did not consider
opinions, situations of victims since it had no aim of satisfying a
victim. It was noted that “the Soviet criminal law proceeded on the
basis that penalty was used to solve state issues of correcting and re-
educating convicts” [21, p. 102]. Currently values of criminal laws of
Central Asian countries have been significantly changed: function of
criminal law on protection of national interests is not paramount, and
the core value of criminal law is rights and interests of a victim
(person, organization, and state). Therefore, victim’s situation in
criminal procedure legislation is a criterion to make numerous
decisions (e.g.initiation of a criminal case, investigation form,
impossibility of plea bargaining with no victim’s consent, impact of
full compensationof damages to a victim, etc.).

Thus, impact of victim’s situation on sentencing is beyond
question. In this regard, taking into account real and significant
impact of a victim on sentencing, as well as to achieve the purpose of
punishment - a rectification of justice, the system of general
principles of the CC of all Central Asian countries should provide for
obligatory consideration of victims’ situations.

Then, general principles of sentencing under the CC of
Turkmenistan features more extensive approach to characteristics of
perpetrator’s personality, and in our opinion this is very much right.
In accordance with Art. 56 of the CC of Turkmenistan a court
investigates the reasons a person perpetrated a crime (intent and
motives of a crime), opportunities a person has to acquire new skills
and values to replace the ones leading to a crime (impact of a penalty
on perpetrator’s re-socialization) [22]. Such approach to personality
research first of all highlights a function of sentencing on crime
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prevention and features of the Turkmen criminal lawwith
perpetrator’s characteristics as a corner stone of sentencing.

The CC of Uzbekistan quite briefly and clearly defines general
principles of sentencing. In accordance with Art. 54 of the CC of
Uzbekistan general principles are: a) guilt of a person in a crime;
b) sentencing as per articles of the Special Part; ¢) consideration of the
General Part provisions; d) nature and level of public dangerof a crime,
motives of a crime; e) nature and extent of damage; f) perpetrator’s
personality; g) mitigating and aggravating circumstances [23].

As is evident from above, a feature of the CC of Uzbekistan is that
a legislator outlines nature and extent of damage when sentencing.
From our point of view this rule is not fully appropriate and hardly
relevant to the principle of legality. First of all, when drafting almost all
norms under the articles of the Special Part of the CC of Uzbekistan, a
criterion of differentiation of extent of consequences (damage, loss) of a
crime (large and especially large scales, loss) is used. Then
corresponding scales of consequences are used as a criterion to
differentiate criminal liability. In this regard, consideration of extent of
damage by a court within general principles of sentencing is
unnecessary. Second of all, a legislator defines nowhere assessment
notion of “nature of damage”. In its turn, this provides for wide limits
of judicial discretion. This notion is not used in other legislative laws of
Central Asian countries. Herewith, it should be noted that criminal laws
of Central Asian countries are based on the Model Criminal Code for
CIS State Members dated 17 February 1996 that also does not provide
for fundamental categories of criminal law.

In general, nature as a criminal and legal notion is used when
determining a specific element of a crime — public danger. In this
regard, it is unclear what nature of damage is and how it affects
sentencing. Therefore and to prevent arbitrary sentencing, we deem it
expedient to designate clear semantic bounds for each rule or to
minimize their use in the system of general principles.

The criminal law of the Kyrgyz Republic is of great interest to the
research. If the CC of the Kyrgyz Republic dated 1 October 1997 was
little different in defining the system of general principles of sentencing
[24], then new 2017 CC of the Kyrgyz Republic stipulates basically
new provisions [25]. Thus, Art. 72 of the CC of the Kyrgyz Republic
sets the following system of general principles of sentencing:
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a) sentencing as per corresponding articles of the Special Part securing
liability for a crime and following provisions of the General Part;
b) conformity ofpenalty as per degree of guilt and extent of damage
with preventive purposes of punishment; c) identification of penalty
based on“from less severe to more severe” principle; d) prohibition on
consideration of mitigating and aggravating circumstances, if such are
included incrime components. As we can see, as per new CC of
Kirgizia, when sentencing, an enforcer is not obliged to consider one of
the bases of any criminal law — perpetrator’s personality.

Crime is not something abstract, only juridical, lacking vital
specific content. It is an act of behavior, publically dangerous action
perpetrated by the individual with own personal traits. Sentencing is
always based on the idea of fundamental (actual) possibility of
(every) a person to consciously and freely choose legitimate behavior
forms from numerous forms, among which criminal behavior is only
one of potential forms. From this point of view (freedom of
behavior), personal traits of a human preferring criminal behavior are
special. They reflect his/her specific danger to citizens, society, and
state and shall be a subject of judicial assessment when sentencing.

As for importance of consideration of perpetrator’s personality, it
is fairly noted that all objective circumstances of a crime and all
factors in mechanism of a crime interrelate with a personality [26, p.
14-15]. In this regard, a court shall thoroughly study perpetrator’s
personality. In fact, the whole system of general principles serves to
define that specific liability a person holds for his/her actions. In such
case and with regard to fair and humane law enforcement, lack of it in
the system of general principles of sentencing under the CC of
Kirgizia is not justified from our point of view.

Conclusions. In general, analyzing criminal legislation of Central
Asian countries in regard to the systemof general principles of
sentencing, it is noted that there is a number of features and trends
described below.

First of all, general principles of sentencing under the CC of
Central Asian countries, notwithstanding common methodological
basis (1996 Model Criminal Code for CIS countries) and historical
and geographic factors, do not provide for similar system of general
principles of sentencing. The reasons for such trend, from our point of
view, are different determination of criminal liability grounds (for
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example, in Kazakhstan the ground is criminal offence differentiated
as a misdeed and crime), different system of penalties (for example,
in Kirgizia the system of penaltiesis divided into types and
categories), and other circumstances. From our point of view,
presence of such conceptual differences shall be rationally evaluated
since currently the states under consideration deepen economic, social
and other relations that leads to the need of comparative research of
their criminal laws and unification of criminal and legal norms —
bases of criminal liability.

Second of all, as it has been already mentioned, general principles
of sentencing in reviewed criminal laws are developed a bit poorly.
Every CC, determining them solely by a list of specific rules, “keeps
a court within the frames clearly fixed by law, but at the same time
provides it with certain freedom to individualize penalty” [27, p. 6],
this brings up the questions: are general principles of mandatory or
discretionary nature, are the courts obliged to consider them? In this
regard, there is a need to study the system of general principles as a
core categorical framework of current criminal law of Central Asian
countries to increase the quality of adopted judicial acts.

In our turn, we assume that general rules of sentencing implicate a
system of obligatory initial general rules of sentencing that ensure a court
identifies appropriate type and term of criminal punishment among
possible measures stipulated by a corresponding criminal sanction.

In the third place, from our point of view general principles of
sentencing provided for in current criminal laws of Central Asian
countries have a number of common features: a) they are a start point
in court sentencing process in each criminal case; b) they compose
the system of general rules formed and certified when developing the
institution of punishment; ¢) they secure identification of appropriate
type and term of criminal liability among possible measures
stipulated by a corresponding criminal sanction; d) their presence is
stipulated by the need to achieve purposes of punishment and tasks of
criminal law; e) systems of general principles of sentencing provided
for by corresponding articles of the CC of Central Asian countries
link the institution of punishment with other institutions of the
General Part of the CC.

In general, we think that structures of norms setting general
principles of sentencing are consistent. Moreover, there is a number of
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shortfalls, elimination of which can significantly increase quality of
adopted judicial acts. They include (as already mentioned) a lack of
category of “perpetrator’s personality” in the system of general
principles under the CC of Kirgizia, ambiguity of definition of “nature
of damage” under the CC of Uzbekistan, and insufficient consideration
of people whose living conditions are affected by potential penal
consequences, particularly victims (except for the CC of Tajikistan).
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Henucos C., Cyronauxona H.

3ATAJIBHI TIPUHIUIIA BUHECEHHSI BUPOKY
3rIHO 3 KPUMIHAJIBHUMU KOJJEKCAMHU
KPAIH IIEHTPAJIBHOI A3I1

Ilpasa i c60600u ocobucmocmi NOBUHHI OOMENCYBAMUCH KPUMIHATOHUM 3AKO-
HOM Juwe 8 Mmomy GUnaodKy i 6 miu Mipi, 6 SKil ye HeoOXIOHO O KPUMIHATbHO-
npaso8ozo 3axucmy OXOPOHIOBAHUX HUMU YinHOCmel. 3 yielo memoio Kpuminaivhe
3aKoH00ascmeo Kpain Llenmpanvroi A3ii 6cmMaHO6MIOE HU3KY MEXAHI3MIG, 8 YUCTE
AKUX 302ANbHI 3ACA0U NPUSHAYEHHS. NOKAPAHHA. 3a2anbHi 3acaou NPpU3HAYeH s NOKA-
DPaHHs ABAAIOMb COO0I0 cucmemy 0006 A3K08UX BUXIOHUX 3A2ANbHUX NPAGUL NPUHA-
YeHHs NOKAPAHHA, WO 3a0e3neuyioms 3aKOHHUl 8UOIp CYOOM KOHKPEMHO20 6uUdy i
DPO3MIPY KPUMIHATLHO20 NOKAPAHHS Ceped MONCIUBUX 3aX00I8, BCIMAHOBIEHUX 8I0NO-
BIOHOI0 CAMKYIEID KPUMIHANLHO2O 3aKOHY. Pazom 3 mum na cb0200Hi Oenb cucmema
3A2ANbHUX NPABUT BUSHAYEHHS 3AKOHHOI, CNpageoIusol il 2yMaHHOT Mipu NOKAPAHHS,
HeoOXiOHoI T 0ocmamuboi Onst 00CsAeHeHHs 11020 yinell, He eupobiiena. Asmopu 6 yii
cmammi 8UKIA0AOMb PEKOMEHOAYIl | 6UCHOBKU, W0 3POOEeHT BHACTIOOK NPOBEOEHO-
20 NOPIGHATLHO-NPABOBO20 AHANIZY KPUMIHANLHO2O 3aKOH00Aécmea Kpain Llenmpans-
HOI A3ii, K MOIICYMb NOZUMUBHO GNAUSAMU HA NPABO3ACMOCOBH) NPAKMUKY.

Knrouosi cnosa: npusnaueniss NOKApauHs, 3a2aibHi 3acadu NPUsHaA4eHHs noKa-
PanHs, KPUMIHATbHE 3AKOH00ascmeo kpain Llenmpanvroi A3ii.

Henucos C., Cyronasixkosa H.
OBIIUE IMPUHIMIbI BBIHECEHUSA TPUTOBOPA
COIJIACHO YI'OJIOBHBIM KOJAEKCAM CTPAH
LHEHTPAJIbHOM ABUHN

Tlpasa u c80600bl TUUHOCHIU OONIICHBL OSPAHUYUBANBCS Y2ON0GHBIM 3AKOHOM
MONLKO 8 MOM Cyyde U 6 MOl Mepe, 8 KAKOU M0 HeoOX00UMO Osi YeOl08HO-
nPagoBoU 3aWUmsl OXPAHAEMbIX UM YEeHHOCMeEN. B amux yensx yeonioenoe 3aKOHO-
oamenvcmeo cmpan Llenmpanvroil A3uu yemanasnusaom psio Mexanusmos, 6 uucie
KOMOpbIX 0Owue Hauana Hasnavenus Hakazanus. Obwue Hauana HA3HAYeHUs: HaKa-
3aHus noopasymesarom coooil cucmemy 0053amenbHbIX UCXOOHbIX 00WUX Npasui
HA3HAYEHUs. HAKA3AHUS, 00eCneyuaroujux 3aKOHHbII 8blOOpP CYOOM KOHKDEMHOZ20
6UOA U PABMEPA Y2OILOBHO20 HAKA3AHUSL CPEOU BO3MOMICHBIX MED, YCMAHOGILEHHbIX
COOMBEMCMBYIoWell CanKyuell Y20106H020 3aKOHA. Bmecme ¢ mem Ha ce200HAwHUL
OeHb cucmema oOuuUx npasuil Onpeoellenus 3aKOHHOU, CNPABeOIuBoll U 2yMAHHOU
Mepbl HAKA3aHUsL, HeoOX0O0UMOU U OOCMAMOUHOU 011 OOCMUMICEHUs. €20 yeel, He
sbipabomana. AGmopsl 8 OAHHOU cmambe U3NA2arMm 6bl80ObL U PEKOMEHOAYUU, YMO
COenanbl BCIEOCMBUE NPOBEOCHHO20 CPABHUMETbHO-NPABOBO20 AHANU3A Y20I08HO20
3akoHoO0amenbemea cmpan Llenmpanvhoti A3uu, Komopvle MO2ym NOIONCUMETLHO
6IUAMb HA NPABONPUMEHUMETLHYIO NPAKMUKY.

Knrouesvie cnosa: HasnaueHue HAKA3aHus, 00WUe HAYAIA HASHAYEHUS HAKA3A-
HUsl, Y20l08HOe 3aKOH0damenscmeo cmpar Llenmpanvroil Asuu.
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PRICE OF CRIME AS A CRIMINOLOGICAL CATEGORY

Forming a modern state criminal policy it is necessary to take into account the
possibilities of the state to pay for the security of society and its financial
capabilities. The combination of losses that are incurred as a result of the crime,
their negative impact on the socio-economic development of the country forced the
state to spend the financial resources on the protection from the criminal threats. As
a terminological category of the calculation of aforementioned costs in the
criminological literature, the term "price of the crime" is used.

The analysis of costs, losses and damages incurred by individuals, the state and
the society as a result of the crime, allows to highlight the structural elements that
make up the "price of the crime”, namely: costs of the state, society, legal entity and
individuals on the prevention of crime, that is the implementation of special measures
of protection against criminal anticipated risks, losses of the state, society, legal
entity and individuals in connection with any crime; expenses to eliminate the
consequences of crimes related to the restorationof the condition which concerns the
crime, money compensation, insurance claims, medical care and the rehabilitation of
victims and their families, a reduction in employment level, working productivity,
losses of income fromthe closing of the organization, etc., government expenditures
on the execution of punishment andthe prevention of recurrent crimes, that is the
costs of the state bodies and public organizations that have been incurred in
connection with the execution of punishment and resocialization of the prisonersand
the implementation of measures which are directed on the prevention of the crime
recidivism (the employment, the administrative supervision, the control of apparatus
of probation and other law enforcement bodies).

The main conclusion to which researchers have come in the definition of "price
of the crime" does not indicate the social consequences and losses incurred by the
society as a result of illegal acts committed, but also it indicates aboutpossible direct
impact of these costs on the rate of the economic development of the country.
Therefore, the society have to controll the state activity, the law enforcement bodies
including the penitentiary system constantly and carefully.

Key words: price, costs, losses, society, state, criminal policy.

Target setting. From the social and economic point of view, the
activities of law enforcement agencies, including Criminal and
Executive System, is to provide public goods. By isolating from
society the perpetrators of the crimes, in accordance with the
adjudged sentence and facilitating their correction and re-
socialization, the law enforcement agencies ensure the preclusion and

205



Ne 1(3),2018 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

prevention of crime and promote creation of security guarantees of
society (these guarantees are a product of "internal security").

Such service is called public good and is provided to the entire
population of the country. It is indivisible and its consumption by one
person does not restrict other citizens’ ability to receive it. Specifying
the activities of the state on the provision of public goods, such ways
of activities are distinguished:

- development of the system of internal and external security;

- improvement of legislative and law-enforcement activity of the
state;

- provision of legal order;

- development of the system of public administration, etc.

Focusing on law enforcement activities, it is difficult not to agree
to R. Miiller's view that "crime is a social issue and therefore it affects
the whole of society" [7, p. 9]. In this regard, not only lawyers, but
economists, sociologists, public officials as well, are interested in the
issue of the activities of law enforcement agencies in combating
crime and its assessment, the definition of "crime price" and its
relation with "social consequences".

Uninvestigated parts of general matters defining. In this
context, an important scientific, theoretical and practical significance
has studying of category of "price of crime" as total assessment of the
losses of person, society and state. In particular, the calculation of the
costs of ensuring the activity of law enforcement and judicial
authorities can determine the effectiveness of the implementation of
their functions, depending on the amount of funding.

Actual scientific researches and issues analysis. A lot of papers
of both foreign and domestic scholars such as: P. Samuelson,
S. Mil J., A. Smith, D. Norton, N. Kristi, V. Stern, Kh. Zer, M. Koen,
M. Syncler, M. Babaiev, 1. Zulkarnai, YA. Hylynskyi, V. Kvashys,
V. Kudriavtsev, L. Kondratiuk, A. Naumov and others, are devoted to
the problems of studying the nature of public goods and the
peculiarities of their provision to society. However, lack of theoretical
development of the concept, the essence and content of the category
"price of crime" raises problems of theoretical and practical nature,
which require further research.
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Formation of the purposes of the article is to determine
criminological category "price of crime" and its structural elements
and the relationship with social consequences.

Presentation of the main substantiated results of the research.
The analysis of literary sources allows us to determine the category of
"execution of punishments" by applying two approaches. The first
characterizes its narrow interpretation and we do not explore it,
because it is determined by the limits of the implementation of
criminal and executive functions. The second one allows us to
explore not only legal, but economic, social and moral aspects as
well. That is why, the activities of the Criminal and Executive System
can be considered to be not only an institution for fighting against
crime, but one of the parties of the life of society. "It is here the
influence on legal and moral execution of punishment is made, social
and legal status of a person in society, nature, complicity of social
system, economic and political state of the state takes place [15,
p. 37]. The effective activity of Criminal and Executive System
ensures satisfaction of society with the public goods associated with
isolation of criminals and prevention of offenses.

Developed by P. Samuelson in modern financial and economic
aspect, public good has its price [12, p. 156]. But because of specific
features of its production and consumption, the market mechanism of
pricing does not work. The modern market is not able to provide
citizens with public goods, so the state assumes the functions of the
manufacturer or the customer, and determines the optimal number of
them and minimizes the cost of their production. A. Smith [13] and
S. Mill J. [10] wrote about the necessity of providing public goods
with the state. Later, revealing the nature of the price of public goods,
K. Wiksel indicated that the gap between marginal private and social
costs may be covered at the expense of taxpayers, and therefore costs
for the provision of public goods belong to public expenditures [17,
p. 234]. According to V. Kvashys, the state itself is a monopolist for
the provision of public goods [6, p. 95]. 1. Zulkarnai, investigating the
nature of production of public goods in various models of the state
system, considers the state as a company that provides public services
and establishes the ability of consumers to influence their price [5,
p. 112].
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Foreign scientists’ research in mentioned fields complete our
ideas about the activities of law enforcement agencies, which allow
you distinguish two key areas in scientific research: social and
economic and economic and forensic.

Social and economic direction is presented in the papers of
N. Christi [3, p. 176], that go beyond the scope of legal science,
considering the fight against crime as "industry", that is, purely
economic process, which is demand not only from the side of society
, but also the desire to pay for it, because it is related to security. His
views and ideas are shared and supported by V. Stern [15], H. Zer [4],
Russian scientist Ya. Hylynskyi [3], investigating the issue of the
appointment of the prison system and the results of its activities.

Economic and forensic direction investigates the problem of
"price of crime" and is associated with the papers of foreign scholars
such as: M. Koen [17], M. Synekler [18], V. Kvashys [6], A. Naumov
[11], L. Kondratiuk [8] and others. An important national problem is
the establishment of sufficient resources and their effective use in
order to ensure the security and protection of person’s interests and
losses from crime (direct and indirect). According to V. Kvashys, the
level of crime that exists in the country, shows its impact on the state
and society and allows determine the validity of political and
managerial decisions. Direct losses from crime consist of the cost of
one-time or long-term nature [6, p. 167]. O. Starovierova proves that
at the basis of the "price" of crimes there are three categories of losses
(direct, production and non-monetary losses). Determining the size of
the damage caused by crime depends on the time period and the
country in which they were committed [14, p. 275].

The relevance of this topic is due to several factors. Firstly,
criminological significance of the investigated category in order to
determine the extent of losses of person, society and state associated
with the commission of crimes and the justification of the necessary
costs of the state to counter criminality. Secondly, poor scientific
development of investigated topic in domestic legal, economic and
social science [1]. Thirdly, studies conducted by foreign scholars in
connection with the need to determine the impact of criminality on
social institutions and the state. For example, in the recommendations
of the conference on issues of legal statistics, which was held under
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the auspices of the UN, special attention was paid not only to the
organization of the implementation of unified statistical reporting of
criminality, but also to work on determining the cost of fighting it, the
cost of crime. It is noted that the organization of accounting "value"
of crime ... is an important political task [2]. Fourthly, increase in the
cost of counteraction to criminality. Difficult political and economic
situation in Ukraine leads to an increase in public attention to the
effectiveness of law enforcement bodies and the Judiciary. Fifthly,
the need to develop a concept of criminal policy and criteria for the
formation of substantiated administrative and political decisions in
the field of crime prevention. Sixthly, the development of a
methodology for calculating the minimum budget financing standard
in order to optimally secure financial resources of the Law
Enforcement and Judicial Systems. Calculations of material costs for
fighting against crime encourage finding more effective ways to
counteract crime.

Academician V.M. Kudriavtsev emphasized, that one should not
exaggerate the value of "price of crime ". He thought that the
estimation of costs (expenses) on law enforcement bodies as an
indicator of the effectiveness and efficiency of their activities should
be considered carefully. "In foreign practice, methods are widely used
to assess the effectiveness of means of combating crime, based on the
monetary equivalent, which determines the resulting losses. And
although the calculation of losses from crime and the funds spent on
combating it have a certain material dimension, this figure can not be
an end in itself and considered as the main indicator of the
effectiveness of the Law-Enforcement System "[9, p. 15]. Therefore,
there is a need to develop a separate criminological indicator, which
would allow calculate not only the "cost" of crime, but also the
amount of economically justifiable costs to combat it. It is necessary
to use the existing methods and means as much as possible rationally,
to compare the volumes of different types of expenses for combating
crime and damage caused by a crime.

Formation of modern criminal policy should take into account the
state's ability to pay for the security of society and economic
components and financial opportunities. The aggregate of losses
incurred as a result of the commission of a crime, their negative
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impact on the socio-economic development of society compel the
state to spend financial resources to protect against criminal threats.

As a terminology category for calculating the above cost
criminological literature uses the term " price of crime ", in the
Anglo-American literature, such costs are called "cost of crime". In
the scientific literature, "price of crime" is identified with the notion
of social consequences of crime, or is defined as part of them [1,
p. 246; 2, p. 9; 14, p. 63-85].

The identification of the above categories is either through a
broad interpretation of the category, or the inclusion of the "price" to
social consequences. In the first case, the " price of crime " includes
the entire set of actually inflicted damage, which is compelled to pay
and reimburse the state, society, citizens, that is, that inevitably they
have to be lost because of the existence of crime. In the second case,
scientists narrow the composition of the social consequences of crime
to those amounts of damage that can be determined and calculated.
Therefore, a comparative analysis of the content of the studied
categories allows us to determine that:

- firstly, these categories are different in content. Thus, the social
consequences of crime include in its composition the total damage
caused by crime to social, economic, moral and psychological and
other social relations, which is expressed in the aggregate of causal
links of criminal behavior of direct and indirect, direct and indirect
negative changes, as well as a set of economic or other expenses of
the state, society and citizens related to the fight against crime and its
social prevention. "The price of crime" is formed by taking into
account different types of established and calculated losses (caused
losses) of the state from criminal activity. Consequently, the concept
of the social consequences of crime is filled in meaningfully and
voluminously and includes its "price" in its composition;

- secondly, the "price" of crime is determined solely by calculated
and determined losses and costs (expenses), the establishment of
which is possible as a result of the crime. The social consequences are
the set of negative changes that occurred as a result of the crimes
committed. But these changes can be both directly and indirectly
related to crime, as precisely calculated, and those that can not be
calculated as those that can be determined, and those that are not
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precisely defined. It is only important that their existence was caused
by crime;

- thirdly, studied categories have different criminological
significance.

Consequently, an analysis of costs, losses and damage caused by
individuals, the state and society as a result of a crime, allows
distinguish the following elements that are part of the "price" of a
crime:

1. Costs (expenses) of the state, society, legal entities and
individuals for the prevention of crime, that is, the implementation of
special measures to protect against the expected criminal risks.
Unfortunately, it is not possible to set the size of this value, because
their statistical recording is not carried out. For example, as a
component of the fight against crime, a long process of lawmaking
can be singled out, the cost of which can not be accurately calculated
and determined, but it is a serious obstacle in adopting the relevant
legal acts necessary to create an effective crime prevention system. It
is through the process of lawmaking, including the introduction of
amendments to the law, implemented criminal-executive policy. A
significant part of the cost is the cost of financing the activities to
implement legislative changes. The analysis of passports of bills,
which have a financial and economic justification for them, testify
that sometimes necessary financial calculations are carried out.
Therefore, at the initial stage of the implementation of the legislative
initiative, financing will be implemented within the budget
allocations envisaged by the State Budget for the current year.

2. Losses of the state, society, legal entities and individuals in
connection with the commission of a crime. At present, the size of
this indicator can not be set. It is possible to calculate only the
material damage caused by registered crimes, the amount of their
reimbursement, the amount of material charges in the income of the
state, court costs, which are determined by judicial acts. Despite the
"stinginess" of such information on the material damage caused by
crime, it becomes even more negligible in calculating the materials of
criminal cases.

It is possible to establish and calculate the damage caused by
studying the materials of criminal cases and analyzing the results of a
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sociological survey of the population. Other data that would allow
more information can not be obtained.

3. The cost of eliminating the consequences of the crimes directly
related to the restoration of the state of the crime committed, the
payment of compensation, insurance compensation, the provision of
medical care and rehabilitation of the victims and their relatives, the
reduction of the level of employment, productivity, loss of income
from the closure the activities of the organization, etc., it is
impossible to calculate.

4. Expenditures for the execution of punishment and prevention
of recurrent crimes, that is, the costs of state bodies and civic
organizations that were incurred in connection with the execution of
punishment and ensuring the re-socialization of convicts, as well as
the implementation of measures aimed at preventing recidivism of
crimes (employment, administrative supervision, control probation
bodies and other law enforcement agencies). It should be noted that
the listed elements "price of crime" may include other components.

Conclusions. The "price" of crime is a real set of losses and costs
(expenses) inflicted on a person, society and the state with committed
crime and the existence of criminality. At the present stage of the
development of Criminological Science, the problem of creating a
unified methodological basis for calculating the "price of crime" and
developing a methodology for its calculation is more acute. It is
complicated by the lack of attention of the Criminological Science to
this criminological problem. In addition, such calculations are
necessary for the development of a rational criminal policy on
counteraction to crime.

The main conclusion reached by the researchers while defining
"price of crime" shows not only social consequences and losses
incurred by society as a result of committed wrongful acts, but also
possible direct impact of these costs on the pace of economic
development of the country. Therefore, the society must exercise
constant and thorough control of the activity of the state, law
enforcement agencies, including the Criminal and Executive System.
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I'onuapenko O. I'.

HIHA 3JIOYUHHOCTI SIK KPUMIHOJIOT'TYHA
KATEI'OPIA

Y cmammi ob6tpynmosano meopemuyny i npaxmuyHy HeoOXiOHICIb HAYK0BO2O
00CTIOMHCEHHS KPUMIHONO2IUHOI Kame2opii «YiHa 310YUHHOCMIY K CYKYNHOI OYIHKU
empam ocobu, cycninbemea ma oepacasu. Busnaueno cmpyxmypui enemenmu «yinu
BNOYUHHOCHIL Y, MAKT SK: UMPAMu 0epiHCcasU, CyYCRiTbCmed, QI3UYHUX | IOPUOUUHUX
ocib; 30umku depacasu, CycnitbCcmed, 0coou; UMpamu 0epucasu i poMadCbKUx
OpeaHizayii Ha 3axo0u 3 npomuodii 3104YUHHOCME MA X CNI6BIOHOWEHHS 3 «COYIAb-
Humu Hacuiokamuy. [lpoeedeno amaniz ¢hpakmopie, wo GU3HAUAIOMb AKMYATILHICIMb
HAYKOBUX QOCTLONHCEHb KPUMIHONOSTUHOI KAme2opii «YiHU 3N10YUHHOCIIY.

Knrouosi cnosa: yina, sumpamu, 36umxu, CycninbCmso, 0epaicasd, KPUMIHATbHA
noaimuxa.

I'onuapenko O. I'.

HEHA MPECTYIIHOCTHU KAK KPUMHWHOJIOI'MYECKASA
KATEI'OrPUs

B cmamve 060cHo8aHa meopemuyeckas u RPAKMUYecKas HeooX00UMOCHb HAYY-
HO20 UCCIe008AHUS KPUMUHONIOSUYECKOU KAMe2opull «YeHa NpecmynHOCmUY KaK cO80-
KYNHOU OYeHKU Nomepsb TUUHOCHu, obuecmea u 2ocyoapemsa. Onpedeneno cmpykmy-
DHble INIeMEHnmbl  «YeHbl NPeCHynHOCHUY, MaKue KaK. U30epiCcKu 20Cy0apcmed,
obwecmasa, usuueckux u OPUOUHECKUX Uy, nomepu 20Cyoapcmed, obujecmsa, iud-
HOCMU, U0EPAHCKU 20CYOapPCmBA U 0OUWECMEEHHbIX OP2AHU3AYUTE HA MEPONPUIUsL N0
nPOMUBOOEUCMBUIO NPECIYNHOCTIU U UX COOMHOUEHUE C «COYUATILHBIMU NOCIEOCBU-
amuy. IIposeden ananus axmopos, onpeoensiouux aKmyanbHOCb HAYYHbIX UCCLe00-
BAHUL KPUMUHOLOZUHECKOU KAMe2opull «YeHbl NPeCmynHOCTUY.

Knrouesvie cnosa: yena, uz0epiicku, nomepu, 06uecmeo, 20Cy0apcmeo, yeouo-
6HASL NOIUMUKA.
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TEOPIA I IIPAKTUKA
KPUMIHAJIBHO-TPOLECYAJIBHOI
JAIAJIBHOCTI TA KPUMIHAJIICTUKMN.
OIIEPATUBHO-PO3IIYKOBA
JIAJBHICTD

VIK 340.6:343.982.327(477)

I'apura-I'puxao M. M.,

HAYaJFHUK HAYKOBOTO BIJUILTY,

Uepnirisewkuit HAEKI] MBC Ykpainu, M. YepHiris, Ykpaina;

Biroscbkuii B. JI.,

BHKJIa1a4 Ka(eapu TAKTHKO-CIICIiaIbHOT i ITOTOBKH,

Axanemist Jlep>kaBHOI NeHiTeHIIapHOT c1y>x0u, M. UepHiri, YkpaiHa
CYIOBO-KPUMIHAJIICTUYHA EKCIIEPTHU3A

XOJO/JHOI 35POI B YKPATHI

Y cmammi sucgimneno 3aeanvhi OOKMpPUHAIbHI NPABULA POPMYTIOBAHHS NUl-
Mausb y npoyeci nid2omosKu 00 NPoGedeHHs eKCnepmuo2o docniodcenns. Haoano
yimKke BUSHAUEHHsT NOHAMMIO «eKCHepmu3a X0N00Hoi 30poiy. Buseneno osnaxu, 3a
00NOMO2010 SKUX NpeoMem MOJICHA 88ANCAMU XOIOOHOI0 30pOEt0. 3a3HAUEHO OpPIEH-
MOGHUI  NEPenik  GUPIUYAHUX — NUMAHL —NI0  4AC — NPOGEOeHHs  CYO0BO-
KPUMIHATICMUYHOI eKCnepmusu Xon00Hol 30poi.

Knrouoei cnosa: cyoosa excnepmusa, excnepmue 00CIiOHCeHHsl, X0N00HA 30posi,
eKxcnepmuza XonooHoi 36poi, 3aKOHO0A6CINGO, 3NOYUHHA OILALHICIb, KPUMIHAIbHE
CYOOUUHCMEBO.

IocTranoBka npo6Jjemu. 3 nouatkom 2014 poky Ha TepuTOpii
Honernpkoi Ta Jlyrancekoi oOmacTelt po3mouanocss MpPOBEACHHS
AHTUTEPOPUCTUYHOI Omepallii, sika MOCTaBWJIa TIEpe] OpTraHaMu
Cayx6u Oesmekn YkpaiHu Ta MiHicTepcTBa BHYTPIIIHIX CHpaB
BHKOHAHHS Jiefalli OUTbIIIE HOBUX 3aBJIaHb 1 IPIOPUTETIB Y OOPOTHOI 3
BHUSIBAMH OYJIb-SIKO 3JIOUMHHOI JisuibHOCTI. OJHUM 3 HUX cTajia
OopoTh0a 3 Mepani YacTiMMK BUIIaJKaMH HE3aKOHHOTO TOIIMPEHHS
BOTHENAJIBHOI Ta XOJIOAHOI 30poi Ha TepeHax Ykpainu. Ha Hamry
IYMKY, came 11¢ 3yMOBIIIO€ HEOAMIHHY aKTYalbHICTh, TEOPETHUHY H
MPaKTUYHY 3HAYYIIICTh 00paHOi HAMH TEMH B peallisix CbOTrOJICHHS.

AHauni3 ocTaHHIX J0CaiKeHb i myOaikauiii. BupimenHio pi3Hnx
MUTaHb TIOM0 3JIHCHEHHS CYJOBO-KPHUMIHAIICTHYHOI EKCIICPTHU3H
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XOJIOAHOT 30poi 0coONMBY yBary NPWAULIM BIiTYM3HSHI BYEHi,
30kpemMa, Apkyma JI. 1., Bonooyes A. ®@., I'onuapenko B. I'., Iiien-
ko A. B., Kajanora A.B., Konosanora B. O., Jlykamepuu B. T,
Mapkyce B. O., IlsckoBcekuii B. B., CabGamam B.I1., YnoBuuen-
ko K. B., Hlepemer A. I1., Hleniteko 1O. B. Ta in.

Mera crarTi. Y JOCHIDKEHHI NMPEACTaBICHO CHPOOy aHaii3y
CTaHy 3JilICHEHHS CyIOBO-KpPUMIHATICTUYHOI €KCIEpTH3N XOJOAHOT
30poi B YkpaiHi Ta HajaHHA il 3araJibHOT XapaKTEePUCTHKH.

Buknan ocnoBHoro marepianxy. CynoBa ekcriepTusa B YKpaiHi —
nomupeHnii Ta eekTUBHUIA 3aci0d JOKa3yBaHHS, pe3yibTaT SKOi —
BHCHOBOK €KCIIEpTa, II0 € CaMOCTIHHUM MPOLECYaTbHUM JKEPEIOM
JI0Ka3iB y KpUMIHAIbHOMY MPOBa/DKEHHI 3a YHHHUM KpuMiHambHUM
nponecyanbHuM kogekcoMm (mami — KIIK Vkpainun) (13.04.2012) Ta
3akonoM «[Ipo cynory excreptusy» (25.02.1994). Tak, HallioHaTIbHE
3aKOHO/IAaBCTBO YKpaiHu nependayae 1Bi popMu MpOBEIESHHS CYA0BOI
eKCIIepTU3U: B EKCIIepPTHIH ycTaHOBI Ta mo3a Heto. [lepma ¢opma €
OUThIII Oa’kaHOIO, OCKUIBKM B YMOBAaX CIICI[iali30BaHOI YCTAaHOBU MO-
JKJIMBO 3a0€3MEUUTH 11 IPOBEICHHS BUCOKOKBATI(DIKOBAHUMU EKCIIEp-
TaMH Ha CyYacHI HayKOBO-TeXHiuHill Oa3i.

Ha cporogni mig yac MmiATOTOBKH Ta MPU3HAYEHHS EKCIIEPTHU3
(ekcrepTHHUX AOCTIKEHb), HOpMYTIOBaHHS IUTaHb, BUPILICHHS SIKHX
JIOPYYA€EThCS €KCIEPTORI, 000B’SI3KOBO CJIiJI TOTPUMYBATHCS TIEBHUX
MpaBui 1 peKOMeHallil, ki moOyIoBaHI Ha KJIACHYHMX MPUHIMIIAX
KpUMiHaNICTUKU. Bing TOro, HacKiibkM KOMIETEHTHO OyIyTh chop-
MyJbOBaHI Taki MWTAaHHS, 3aJeKHUTh 1 pe3yiabTarT (IOBHOTA Ta
00’ €KTHBHICTB) EKCIIEPTHOTO JOCIHTIPKEHHS.

Bnyunoro € Ttouka 30py Komsmau I1. B., sikuii BHOKpemittoe Taki
3arajibHi JOKTPUHAIBHI MpaBuia (GOpPMYTIOBaHHS MHUTaHb y MpoIeci
MiATOTOBKH JI0 MPOBEAECHHS €KCIIEPTHOTO JIOCITIHKEHHSI, a caMe:

1. [MuTanHs noBUHHI OyTH KOHKPETH30BaHi, 32 MOXKJIHMBOCTI J1a-
KOHIYHMMH, Oa3yBaTHCS Ha TONEPEAHBO 3’SICOBAHUX CIITUUM (IIi]T
Yac Ai3HaHHS YW 1HIIUM OUISIXOM) (QaKTHYHHX OOCTaBHHAX y KPHMi-
HaJNBHIl crpaBi (MaTepianax AOCHiA4YOI MepeBipKM) i HE BUXOAUTH 32
MEXKIi CrelialIbHUX 3HaHb eKCTEepTiB 1 (haxiBIIiB.

B omucoBili 4acTHHI MOCTAaHOBU MPO MPU3HAYEHHS EKCIEPTH3H
(4u CYNpOBIAHOMY JKCTI PO 3’SICYBaHHS THX UM 1HIIUX €KCIEPTHUX
MUTaHb 32 MaTepiaaMu JOCIIAUUX MEePEBIPOK) HE JIOMYCKAEThCS OJI-
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HO3HAa4YHE TIyMadeHHs oOCTaBMH cHpaBH (3’SICOBaHHX MOJiH) HA KO-
PHCTh OJIHIET 31 CTOPIH YUYAaCHHKIB KpUMIHAIIBHOTO Tpotecy [1, c. 22].

2. IIutaHHa BHUKIAJAIOTHCS TUIBKM B JIOTIYHIH MOCIIIZOBHOCTI.
Criouatky (OPMYJIOIOTBCS Ti 3 HUX, Bijl SKUX 3aJICKUTh PIIICHHS
iHmmx. [lepenik nmuTaHb MOBMHEH OYTH MaKCHMAalbHO TMOBHUM IS
TOr0, 1100 BUCHOBOK MaB BUYEPITHUI XapakTep, aje He MeXaHIYHUM
MepencyBaHHsAM 3 METOJANYHUX 30IpHUKIB MOBHOTO CIIMCKY MHUTaHB,
SIKI MOXYTh BHPILIyBaTUCS TI€IO UM 1HIIOIO eKcriepTu3omn [1, c. 22].

3. HempuiycTHMHM € TIOCTaHOBKA TIepe]] eKCIIEpTOM MUTaHb, SIKi
3 ypaxyBaHHSIM Cy4aCHOTO CTaHy €KCIIEPTHOI Ta KPHMiHANiCTHYHOI
HAyKH{ B JIepXaBi He MOXKyTh OyTH BupimeHi [ 1, c. 22].

4. Sfxmo cnigumii (gi3HaBa4) HE MOXYTh 30PIEHTYBaTHCS B
SAKICHOMY Ta KBajipikoBaHOMY MpHU3HAYEHHI KOHKPETHOI! EKCIIEPTU3H
(ekcriepTHOrO  JAOCHi/PKEHHsT),  Oyne  JAOHUTPHUM  3aBYACHO
MPOKOHCYNBTYBATUCS 3 BIAMIOBITHUM EKCIEPTOM, PO3’SICHUTH HOMY
00CTaBUHM CIIPaBU 1 MOTOJUTH TEpeNiK MUTaHb, HA sIKi BIH 3MOXKe
JlaTy BiAMIOBiJb B €KCIIEPTHOMY BUCHOBKY [1, c. 23].

Cnin 3a3HauuTH, 10 HA TEMEPINIHIi Yac B HAYKOBO-JOCIIIHUX
eKCIIepTHUX KpuMiHaicTHuHuX HeHTpax MBC Ykpainu 37ilicHIOeThCs
JOCHTh BEJIMKHUI TMepertiK TOCTiPKeHb y Tary3l CyJOBUX €KCIepTu3, a
caMme: aBTOpO3HABYa, aBTOTOBApO3HABUa, O10JIOTiYHA, BUOYXOBO-TEX-
HIYHA, BY3J1iB, MaTepiajiiB Ta 3arucy BiIIUIIB 3 OOKY 3aluciB, MaTepi-
QJIiB Ta PEYOBWH, HAPKOTHYHHUX 3aCO0IB Ta CHUJIBHOMIMHUX PEUOBHH,
MOXEXKHO-TEXHIYHA, MOPTPETHA, pelbeHUX 3HAKIB, CHTYyalorivHa,
CITi/IiB HIT JIFOJIMHU Ta B3YTTs, CiJIiB PYK, CyJJOBa aBTOTEXHIYHA, CYAO0-
BO-0JIiCTMYHA, CYyJIOBO-MEIMYHA, CYJOBO-TIOYEPKO3HABYA, CYJIOBO-
MICUXOJIOTIYHA, TEXHIUYHA TOKYMEHTIB, (POHOCKOMIYHA, XOJI0AHOI 30poi,
JIOTO 38 YaCTWHAMH €KCIIEPTU3H Ta iH.

Bapro Haronocuty, 110 JOKTOP IOPUIMYHHUX HAyK, mpodecop Llle-
niteko 1O. B. Hajae 4iTke BU3HAUCHHS MOHATTIO «EKCIIEPTH3a XOJIOI-
HOi 30poi», — 1le BUA KPUMIiHATICTHYHOI €KCTIEpPTU3H, OCHOBHHM 3a-
BJIaHHSM $KOI € BCTaHOBJIGHHS HAJIGKHOCTI JIO0 XOJOAHOI 30poi
CaMOpOOHUX HOXKIB, KMHJDKAJIIB, KACTETIB Ta MOAIOHUX 33 TPU3HAYUCH-
HSIM TpenMerTiB [2, ¢. 146].

Kpim toro, sk ciaymHo 3a3nadae Komsiga I1. B., ekcneptusoro xo-
JIOAHOT 30p0i MOXKe BHPIIIYBATUCS MTUTaHHS PO CIIOCIO BUTOTOBIICH-
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HSl 3a3HaYCHUX TMPEIMETIB, 30KpeMa, Ui BUKOPUCTOBYBAJIOCS M iX
BHUT'OTOBJIEHHS 3aBOJICbKe 00MagHanus [1, c. 44].

VY cBolO 4epry, JOKTOp IOpUIMYHUX HaykK, mpodecop ['oHuapeH-
ko B. I'. Haronomrye Ha TOMY, 10 KPEMiHAJTICTHYHA €KCIIEPTH3a XOIOI-
HOI 30poi, sIK MPaBWIIO, MPOBOAWTHCS y BHIAIKaX, KOIM BHJIy4YeHI
MPEMETH, BUTOTOBJICHI CaMOPOOHUM CIIOCOOOM 1 HE MAlOTh YiTKO BH-
pakeHHX O3HaK XOomonHoi 30poi. HanexwHicTs 10 XonoaHoi 30poi npen-
METiB, BUTOTOBJIICHUX 3aBOACHKHM CIIOCOOOM (apMiHCHKUX OarHeTiB,
MUCMBCHKUX HOXIB, 1a0€ITh, KOPTUKIB TOIIO), MOXE OYTH BCTAHOBJIC-
Ha 3a 3arajibHUM BHTJISIIOM, 3aBOJICBKUMH KIIeHMaMu, MapKyBaJbHUMU
MO3HAYEHHSIMH 0€3 MPOBEACHHS KPUMIHATICTUYHOI €KCIEepTH3U — 32
JOTIOMOTOI0  CITIYOro JOTMsmy. SKIIO K A PO3CIiTyBAaHOTO KpH-
MIHAJIBHOTO MPOBA/KCHHS MA€ 3HAYCHHS ITOXO/PKEHHS XOJIOAHOI 30poi
3aBOACBKOrO BUTOTOBJICHHS, KpPHMIHAJICTUYHA EKCIEepPTH3a MOXKe
BU3HAYUTH, JIO SKOI BOTHEMAIbHOT 30p0l 32 ITaTOM HAJICKHTH IIeh Oar-
HET, y SIKii KpaiHi BUTOTOBJIEHO HiX Towlo [3, c. 123].

Ha wnamy naymky, ¢aktudHo, 10 XOnoiHOI 30poi HayiexaTh
3HApsAA 1 TPUCTOCYBaHHS, SIKI BiANIOBIZAIOTh CTAHJAPTHUM 3pa3KaM
a00 icTopuYHO BUPOOJICHUM THITaM, a00 HE3BUYHI MPEIMETH, IO CIPH-
YUHIOIOTH KOJIOUYHH, pUKYUYHH, pyOarouunii, yaapHuii abo po3apo0iTioro-
4rii eeKT 1 Ipr3HAYeH] ISl Halla Iy Ta aKTUBHOT'O 3aXHCTY.

[Tix gac aHanizy BUSBICHUX KPUMIiHATICTAYHMX O3HAK, Ha HAIIy
IOyMKy, Tpeba OpaT O yBard Te, O BU3HAYAIBLHOIO IS BU3HAHHS
KOHKPETHOTO npeaMeTa (MPUCTPO0) XOIOAHO 30POEI0 € CYKYITHICTh
O3HaK:

— OCHOBHE I[ITbOBE TIPU3HAYCHHS,

—  KOHCTPYKTHBHI ~ OCOOJIMBOCTI  BPaXylOouOro  eleMeHTa
(Hampuknaza, uis KIMHKa — (opma, po3MipH, 3arOCTpEHHs Jie3a,
¢dopma Ta po3TalryBaHHs BiCTpsI CTOCOBHO MO3JJOBXKHBOI OCi);

— KOHCTPYKTHBHI OCOOJNMBOCTI PYKiB’Sl (3py4YHICTh YTpHUMAaHHS,
HasBHICTB, JOpMa Ta po3MipH YTUKY a00 0OMexKyBayua);

— KOHCTPYKTUBHI OCOOJIHMBOCTI 3 €IHAHHS PYKIiB’SI 3 YPaKyIOUHM
eIIEMEHTOM;

— MIIHICTB 1 IPYXHICTh KOHCTPYKIIIi B IIJIOMY;

— MOXJIMBICTB Ypa)XeHHS IIUJTi.

[pore, six caymmo 3ayBaxkuB llleniteko B. I1., coimu aii xonmoaHot
30poi Ha TUTI JFOOMHU W OASATY AOCTIDKYIOTHCS CYIOBO-MEIHYHOIO
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SKCIIePTU3010, CIIiaM ii il Ha IHIIMX 00’€KTaX — TPACOJIOrTYHOIO
eKCIIEPTU30l0 3 BUKOPHUCTAHHSM METOJMK OTOTOKHEHHS 00 €KTiB 3a
CTaTUYHUMHM (HATUCKYBaHHS, yJdapyu) Ta JAUHAMIYHMMH (KOB3aHHS)
cmigamu [4, ¢. 178].

Kpim Toro, B mporieci 3acToCcyBaHHS XOIOIHOT 30p0i YTBOPIOIOTHCS
MOMIKO/DKEHHSI, SIKi YaCTO CYHNPOBODKYIOTHCS BITOKPEMIICHHSIM YacCTOK
00’ekTiB, 0 Oynu miggaHi MexaniyHii fii. Lli wacTku (MiKpo4acTku),
SKi OfIepyKalli Ha3By «HAIIAPYBaHHs», Maike 3aBKIM MOXXHA BUSBHTH
Ha MOBEPXHIX XOJOAHOI 30pOi, SKi BCTYNAIM B KOHTaKT 3 00 €KTaMH.
Excrieptnza HamapyBaHb CTPYKTYPHO HAaJEKUTHb IO EKCIIEPTH3 pe-
YOBHH 1 MaTepianiB (KpiM HaIIapyBaHb MMOXOKEHHSIM 3 Tila JIIOAWHH).

Mu BBakaeMo, 10 HAWOUIBII OPIEHTOBHUM IEPEIIKOM BHPIIITY-
BaHUX MHTaHb i YaCc MPOBEACHHS CYO0BO-KPUMIHAIICTHYHOI €KC-
MEPTU3H XOJIOAHOI 30p0T Mae OyTH:

a) Y € TpeIAMET, BWIYYEHHUH Y MiJ03PIOBAHOTO, XOJIOAHOIO
30poero?;

0) J10 SIKOTO BHY XOJIOAHOI 30p0i HANEKHUTh HDK (KUHDKAJ, HAJIO0-
JIOHHUK, HyHYaKH, KacTeT, OyJiaBa TOIIO), BHJIYUYCHHUH y ITi/103pIOBaHOr0?;

B) SIKUM CHOCOOOM (3aBOJCHKMM YW CaMOPOOHUM) BHI'OTOBJICHO
HDX (KWUHJDKAJ, HAJOJIOHHUK, HYHYaKd, Kacrer, OyJjiaBa TOIIO),
BUJIYYEHHH Yy MiI03pIOBaHOr0?;

T) 4M € IPeAMET, BUITYYeHHH Y 11i€i 0coOH, 3aTOTOBKOIO XOJIOAHOT
30poi?;

J1) Y4 BUTOTOBJICHO HAaJaHWUW Ha JOCIIPKEHHS MPEIMET 31 CIop-
THUBHOI a00 00i10BOI 30p0T MEBHOr0 THUMY (CIIOPTUBHOI mINaru, 6oio-
BOI maoJi)?;

€) UM mijguaBaBcs nepepoOii Hixk (a0 IHIIMH MpeaMeT), BUITyde-
HUH y MiJ03pIOBaHOr0?;

€) ¥ BUKOPUCTOBYBAJIMCH 11i IHCTPYMEHTH JUISI BUTOTOBJICHHS I1i-
€1 xoJ01HOT 30p0i?;

) 4 TepeOyBaia 1 XoJo0aHa 30pos MOCTIHHO B HAaJaHOMY Ha
JOCITIKEHHS YOXJTi a00 MiJ] MaxBoio?

Mu migTpuMyeMo HaykoBy nymKy ['oHuapenka B.T'., skuii Bka-
3y€ Ha Te, IO OL[IHIOBaHHS BHCHOBKY EKCIIEPTHU3U XOJIOAHOI 30poi He
Ma€ SKHXOCh iICTOTHUX ocoOnmBocTei. Koiau y BUCHOBKY OOIpyHTO-
BaHO TBEP/UKEHHS, IO MPEAMET He HAJEeXHUThb N0 XOIOoAHOI 30poi,
crpaBa KPUMIiHAJILHOTO MPOBaLKEHHS Mae OyTH 3aKkpHTa (SKIIO He-
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Ma€e IHMKMX OOBMHYBa4yeHb) 3a BIJCYTHICTIO CKJaxy 3JI0OYMHY |3,
c. 123].

BucnoBku. OTxe, 3 ypaxyBaHHSIM BHILE BUKJIAJEHOT0, MU BBa-
KaeMo 3a JIOULTbHE BU3HAYUTH TOH (DaKT, MO 3 MPUUHATTSIM HOBOT'O
KIIK Vkpainu 10 cMCTeMH BITYM3HSHOTO KPUMIHAJIBHOTO CYJOYMHC-
TBa BHECEHO MPHUHIMIIOBO HOBI MiAXOJH, HOBEIU SIKOTO CYTTEBO
BIUIMHYJIHM Ha BCi 0€3 BUHATKY CTafil KpUMIHAJILHOTO MPOIIECY, B TO-
My YHCHI CaMOTO MOHATTA Ta MOPSJAKY MpHU3HAYEHHS 1 MPOBENCHHS
CYJIOBOi €KCIIEPTH3H, 30KpeMa, i KPUMIHATICTUYHOI CKCIIEPTH3U XO-
noaHoi 30poi B Ykpaini. Lle, Hacammepen, 3acToCyBaHHS HOBITHIX
JOCSITHEHb HAYKH 1 TEXHIKH, CTaHIapTU3allisl Ta cepTU(IKAIlis €IMHIX
HAyKOBO OOIPYHTOBaHHMX METOIHMK CYI0BO-EKCIEPTHOTO AOCIiIKEH-
HSI, MIBUIIEHHS 00’ €KTHMBHOCTI, SIKOCT1 Ta JOKA30BOI IIHHOCTI €Kc-
MEepTH3HM XOJI0AHOI 30poi.
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I'apura-I'puxno M. M., Burosckuii B. JI.

CYAEBHO-KPUMHNHAJIMCTUHYECKAS 3KCIIEPTU3A
XOJIOAHOT'O OPYKHUs B YKPAUHE

B cmamve ocseujenvr obuue 0okmpuHanbHvle npaguna GopmyauposKu 60npo-
€08 6 npoyecce NOO20MOBKU K NPOBEOEHUI0 IKCNEPMHO20 ucciedosanus. Ilpedocma-
671eHO YemKoe onpeoenenue NOHAMUIO «IKChepmu3a Xono0Hoeo opyaicuay. Obnapy-
JiCeHbl NPUSHAKU, NPU KOMOPLIX NpeoMem MONCHO CHUMAMb XONOOHbIM OPYICUEM.
VYxasano opuenmuposounuiil nepeuensv pewaemvix 60npocos npu nposederuu cyoeo-
HO-KPUMUHATUCMUYECKOU IKCREPMU3bL XOTOOHO20 OPYHCUSL.

Kntouegvie cnosa: cyoebnas sxcnepmusa, IKChepmuoe uccied08anue, X0100Hoe
opyaicue, dKCnepmu3a X0100HO20 OPYIICUsl, 3AKOHOOAMEeNbCMEO, NPEeCMYNHA Oes-
MenbHOCMb, Y20N08HOe CYOONPOU3800CMEO.
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Haryha-Hrykhno M. M., Vihovskyi V. L.

CRIMINAL AND FORENSIC EXPERTISE OF COLD
WEAPONS IN UKRAINE

This article covers general doctrinal rules for formulating questions in the
process of preparing for an expert study. A clear definition of the concept of "cold
weapons expertise” is provided. Detected signs in which an object can be considered
a cold weapon. An indicative list of solved issues during the forensic examination of
cold weapons is indicated.

Tasks of fight against crime are relevant for all historical stages of any-based
society. The tasks acquire a particular importance in critical periods, one of which is
currently going through our country. Now Ukraine has complicated criminal
situation and high crime rate. Ongoing socio-political changes aimed at
establishment of rules of law, democratization of public institutions, inextricably
linked with the need to improve the mechanism to ensure and protect the rights and
legitimate interests of citizens in unstable social conditions. Simple manufacture of
cold arms, the possibility of its concealed carry, speed and suddenness of use caused

the widespread use of cold arms among the population.

Key words: Forensic expertise, expert research, cold weapons, cold weapons
expertise, legislation, criminal activity, criminal justice.
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VIIK 004:351.74(477)
Ko63ap O. ®.,
JIOKTOP IOPUJINYHUX HAYK, JIOLIEHT,
3aBiqyBay Kadeapy KpUMiHAIEHOTO TPOLIECy,
JIHIpOIIeTpOBCHKMIA ep>KaBHUIN YHIBEPCUTET
BHYTPIITHIX crpaB, M. J[Hinpo, Ykpaina
NPOBJEMHU BUKOPUCTAHHS MMOJIT'PA®HOI'O
OIMUTYBAHHS I/ YAC IPUMHSATTS HA CJIYXKBY
J10 HALIIOHAJIBHOI NOJIIIIT YKPATHU
Y emammi npoananizosarno npoonemmi numanHs GUKOPUCMAHHS Pe3YTbmAamie no-
JiepaghHo20 onumysanus ni0 yac npuliHamms Ha cayscoy 0o Hayionanvhoi noniyii
Yxpainu. Jlocnioosceno nayxosi xapaxmepucmuxu noniepaga ma «meopii noniepagay.
Knrwuosi cnosea: noniepagh, noniepagpne onumyeanns, cuyocoa, Hayionanvna
noxiyis, «meopii noniepagay.
IocranoBka nmpo6Jemu. Ha choronni YkpaiHa 3HaXOAUThCS y CTa-
Tii aKTUBHUX 3MiH Yy 3B’SI3KY 3 TIEPEXO0I0M JI0 €BPONEHCHKIX CTaHJAPTIB.
HuHi npoBOANTECS TIEperiisi, BHECEHHSI 3MiH Ta PO3pO0JICHHS IPUHIIU-
MOBO HOBUX HOPMAaTWUBHO-TIPABOBHUX aKTiB, CIPSIMOBaHWUX Ha pallioHali-
3allii0 JISUTBHOCTI, MOZOJIAaHHS OFOPOKPATHYHOI CHCTEMH 0araThOoX JIito-
YMX OpPraHiB JICP)KABHOI BJIaJIM, MIJBUIICHHS Ta aKTyasi3allil0 yBaru
MpALiBHUKIB JEPKaBHUX OPraHiB A0 IMpaB JOAMHHU. He samummimcs
1032 yBarow 1 MpaBOOXOPOHHI OpPraHu, CUCTEMa Ta OpraHi3allisl JisuTh-
HOCTI SIKMX YK€ TPHBIMK yac MoTpedye KapAMHAIBHUX 3MiH. 3 Ii€l0
meroro 02.07.2015 Gyno npuitasito 3akon Ykpaiau «[Ipo Harionansny
MOMIIII0Y», SIKAH BH3HAYa€ MPaBOBI 3acaju IisutbHOCTI HartioHaapHOT
noinii YkpaiHu, cTaTyc MOMIIeHChKUX, a TAKOXK MOPSIOK MPOXOHKEH-
Hs cryx0n B HartionansHiit momiuii Ykpainu. [IpoBenenuit Hamu ananiz
MOPSIIKY Ta YMOB BiIOOpY Ha TOCaay MOMILEHCHKOr0 MICTUTh IPOOIIeM-
Hi NUTaHHSA, sKi MOTPeOYyIOTh MpOBENeHHs OiMbII IMHOOKOro IOoCHi-
JOKEHHS Ta HaJIaHHS TIPABOBOI OLIIHKK OCOOJMBOCTEH 1X MPAaKTHYHOI pe-
amizarii. 3okpema, ct. 50 3akony Ykpainu «IIpo HamioHambHy MOMiIit0»»
BU3HAYa€ TICBHUN aJrOPUTM MEPEBIPKH KaHIUIATIB Ha CIY>KOy B TOJIi-
1ii, Ha OKpeMy yBary 3aciiyroBY€ MOJOXKEHHS L1010 HEOOXiTHOCTI Mpo-
XOJDKCHHSI TPOMaJITHAMH Y KpaiHu, sIKi BUSBIIM OaXKaHHS BCTYIUTH Ha
ciyxO0y J10 ToMillii, 3a IXHKOFO 3roJI0K0 TECTYBaHHs Ha mojirpadi [1].
Amnaniz nmy6aikanii. [Tutanns 3acrocyBanss nomirpada B isuib-
HOCT1 IPaBOOXOPOHHUX OPraHiB HE € HOBUM Y BITYM3HSIHIA FOpUANY-
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Hiit Hayni. Moro jociimkenHIo IpucBaYyBami cBOi mpai: Bacuius-
gyk B. 1., 3axapos B. Il., Kozauenko O. 1., Martsiituyk B. B., Mopo-
30Ba T. P., Huxugopuyxk JI. 1., Hikonatok C. 1., Opios 1O. 1O., Tlo-
ropernpkuii M. A., Tlonusona B. B., TutoB A. M., Uepkos B. O. Ta
iHmi. Pa3oM 3 THM Ha CHOTOHI MUTaHHS BUKOPUCTAHHS PE3YJbTaTIB
noJirpad)HOr0 ONUTYBaHHS K YMOBH MPHHHATTA Ha ciryxkOy no Ha-
IOHAJIBLHOT OMILIT 3aJIMIIAETHCS HE JOCHIDKEHUM.

Buxnan ocnoBHoro martepiamy. TepMmin «momirpad» moxomuTtb
BiJ] rpenbkux ciiB poly (Oarato) Ta graphos (mmucaTu), M0 O3Ha4Yae —
Oaratonucenp. Bimnoigno mo n. 1.3. [HcTpykmii mon0 3acTocyBaHHs
KOMIT I0TepHUX TojirpadiB y poOOTi 3 MepcoHaIoM OpraHiB BHYTpilI-
HiX crpaB YKpaiHu nonirpad € pisHOBUAOM NcHX0}i3ionoriyHoi amna-
patypu Ta SBJsl€ COOOK0 KOMIUIEKCHY OaraToKaHajlbHY KOMII IOTEpHY
arapaTHy METOJIUKY PeecTparlii 3MiH ICHUXO(i3i0NoriyHUX PeaKilid
JIOJIMHYU Y BIJIIIOBiJIb HA TPEI sIBICHHS 33 CIICI[IAJIbHOI) METOIMKO0
MEBHMX MCUXOJIOTTUHUX cTUMYIB [2]. Lle Bu3HaUeHHS €quHe B YKpai-
Hi, 3aKpiluieHe Ha HOPMAaTUBHO-IIPABOBOMY DiBHi, a, OTKE, MOXE BBa-
xatuch odiniiiHuM. 3rimHo 3 1. 1.5 [HcTpykuii moao 3acrocyBaHHS
KOMIT I0TepHUX TojirpadiB y poOOTi 3 epcoHaIoM OpraiB BHYTpilI-
HiX crpaB YKpaiHu BUKOPHCTaHHS mojirpada 3AiHCHIOETHCS MUTIXOM
MPOBEACHHS 32 CIElialbHOI METOIMKOIO OMUTYBAaHHS JIFOJAUHU 3 OJ-
HOYACHOIO PEECTpAIIi€l0 3MiH il IcnX0(]i310JI0rYHUX peakiiil y Biamo-
BiJlb Ha TCUXOJIOTIYHI CTUMYJIH, 110 3aJIal0ThCS y BUIJISI BapiaHTIB
BIJINIOBIJICH, MPEMETIB, cxeM, GoTo Ta iH. [2].

Ha choromni HayKoBISIMH pO3pOOJIEHO [Ty HU3KY TEOPETHUHHX
KOHIIEMIIiH, SIKi MOsICHIOIOTh 3aKOHOMIPHOCTI Tepediry Qizionoriyanx
MpoIIeciB 0cOOU TIiJT Yac 11 OMUTYBaHHS 13 3aCTOCYBaHHSM Motirpada, —
TaK 3BaHUX «TEOpill mojirpada.

Y poborax banaGanosoiJI. M., Bapnamosa B. O., Monuano-
Ba A. 10., Orno6nina C. I, Xomnomnoro 1O. I. 3ragytorhcst «reopis
3arpo3d TMOKapaHHs;», «Teopis KOHQIIKTY», «MOBHO-pedieKTopHa
TEOPis», «Teopish aKTHBALi» TOLIO.

30Kkpema, BiAMOBITHO IO «Teopii 3arpo3H MOKapaHHs;» XapakTep
nepediry (i3ioforivyHUX MPOIECiB OMUTYBAHOI OCOOU 3MIHIOETHCS Y
3B’SI3Ky 3 aKTHBI3AIli€l0 MiSUIBHOCTI CUMIIATUYHOI HEPBOBOI CHUCTEMHU
i/l BIUIMBOM CTPaxy BUKPHUTTS. Y paMKax Ii€l «Teopii» BBaXKaeThCs,
0 BiANOBiMHI (Di310J0rIUHI 3MIHM MAaTHUMYTh MICII€ 3aBXKIH, KOJU
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OMUTYyBaHa 0co0a BiT4yBaTHME CTpax BUKPHUTTS HE3AICKHO Bif Mpa-
BIMBOCTI il BIAMOBIII, TOMI SK TPaBJWBE 3alCPCUYCHHS HEIO CBOET
MPUYETHOCTI 7O BCTAHOBJIIOBAHOI MOl HE BUKIMKATHME BIIYYTTS
cTpaxy, a, 0Txe, He Oyne i (izionoriunux 3miH [3].

BignoBimHo 1o «Teopii KOHQIIIKTY», pO3pOOJIeHOI aMepHuKaH-
CbKMMHU HAyKOBISIMA Ha OCHOBI nociimkens Jlypii O. P., xapakrep
nepediry (i3ioIoriYHUX MPOLECiB OMUTYBAHOI 0COOM 3MIHIOETHCS Y
3B’S13Ky 3 BUHUKHEHHSM Y Hel BHYTPIIIHBOI'0 KOH(IIKTY Y 3B SI3KY 3
OJTHOYACHOIO aKTHBI3ali€I0 JBOX MPOTUIIEKHHX 32 CBOEIO CIIPSIMOBA-
HICTIO TICUXOJIOTIYHUX YCTAHOBOK — TOBOPUTH NIPaBIy PO OOCTABHHU
BCTaHOBJIIOBAaHOI TIOAIT Ta HEMPaBly PO CBOIO MPUYETHICTH J10 Hel. Y
paMKax Ii€l «Teopii» BBaXKaeThCsl, M0 MPHYETHA JIO BCTAHOBIIOBAHOL
nozii ocoba, 3 OHIET CTOPOHH, MepedyBaTUME y CTaHI BUPAKEHOTO
a(eKTUBHOTO HAMPY>KEHHS, BUKIMKAHOTO HEOOXiJHICTIO 3amepedeH-
HSl CBOET BUHU Ta CTPAaXxOM BHKPHUTTA, a 3 1HIIOI — ii 3i3HaHHS MOXe
YCYHYTH HasiBHUI TOCTpUH NMCHXONOTTYHUN AuckoMpopT. Buknanene
MPHU3BOAUTE 0 po30alaHCYBaHHS KOMIIEHCATOPHUX MEXaHi3MIB Op-
raHi3My Ta PO3BUHEHHS BHpaKeHHX (Pi310JIOTUHUX peakuii y Biamo-
BiJlb Ha TIpe/l’ IBJICHHS 3HAUYIINX 3alUTaHb [3].

BignoBigHo 10 «yMOBHO-pe(IeKTOpHOI Teopii» xapakTep mnepe-
0iry ¢i3ioNoriyHMX TNPOLECIB OMUTYBaHOI OCOOM 3MIHIOETHCS Y
3B’3Ky 3 BHHUKHEHHSM y HEI il 4ac MoJirpadHoro OnMTyBaHHS
acorrianii Mk 3HaYyIIMM MTOJPa3HUKOM Ta ii BIacHUM abo 3amo3ude-
HUM J0cBiloM. B ocHOBy miei «reopii» mMOKIageHo Te, IO
Cy0’€KTHBHE CTaBJICHHS JIIOJUHH JIO OKPEMHX IOMAIA Ta MPenMeTiB
Ha0yBa€eThCs 32 PaxyHOK BJIACHOIrO a0 4y»KOro JO0CBiy, SIKUM BILIH-
Ba€ Ha BUPA3HICTH 1i eMOLIITHOrO HANpY)KEeHHS, a, OTXKe, 1 Ha ¢iziono-
TiYH1 TOKa3HHUKH, a JUII BAHWKHEHHS TaKOTr0 HaNpYXXEHHsS TOCTaTHBO
YCBIJOMJICHHSI ONIUTYBaHOI OCOOOI0 MPOTUIIPABHOCTI BCTaHOBIIOBA-
HOI mofii Ta ii MOXKJIMBHUX HEraTHUBHHUX HACTIAKIB [4].

BinnoBinHo 10 «Teopii akThBaIlii» xapakrep mepediry ¢izionori-
YHHUX MPOIIECIB OMUTYBAHOI OCOOH 3MIHIOETBCS 3AJIEKHO Bijl CTYIEHS
3B’S13Ky 3HAYYIIOr0 IMOApa3HHKa 3 OOCTaBMHAMH BCTaHOBIIIOBAHOI
nogtii. B oCHOBY 11i€1 «T€0pii» MOKIaJCHO Te, IO JIUIIE MPUICTHA 10
BCTaHOBJIIOBAHOI 10JIii 0coba Boyoie iH(POpMAIIi€0 PO KOHKPETHI
00CTaBUHM Takoi MO/, a, OTKe, JIHIIEe BOHA JEMOHCTPYBaTUME CTiHKi
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peaKIlii Ha 3HAYYIIIl MOAPA3HUKH, TOJII K HEIIPUYETHA 0co0a OJTHAKO-
BO pearyBaTHMe Ha 3HAYYIL Ta HEUTpaJbHI OApPa3HUKH [3].

Pasom 3 TMM, He3Ba)KarouM Ha IEBHI BIAMIHHOCTI MIXK ITOK/Iaje-
HUMH B OCHOBY «Teopiii momirpaday» nerepMmiHaHTaMu 3MiHU ¢i3iomo-
TYHUX MapaMeTpiB OMUTYBaHOI 0cOOM Mij] Yac MPOBEACHHS IMOJIrpa-
(HOTO OMWTYBaHHS, 3a3HAYCHI «TEOPil» MarOTh TIEBHI CIUIbHI
MoMeHTH. Tak, y poborax bamabanosoi JI. M., Orno6unina C. 1., Mo-
maanoBa A. 0., Xonognoro 0. I. B ocHOBy knacudikamii «reopii
nojiirpaday» MOKJIAJICHO, BIAMOBIIHO, EMOIITHO-MOTUBAIIIHHI Ta KOT-
HITHBHI (paKTOpH, SIKi 3yMOBIIOIOTH 3MiHH (Di310JIOTTYHUX MapaMeTpiB
OIUTYBAHOI OCOOM IIiJl Yac MPOBEACHHS MOJIrpadHOro ONMUTYBAHHS.
o «reopiit momirpaday, BIIMOBIMHO 10 SKUX 3MiHU (hi310JIOTIYHUX
napaMeTpiB JeTEPMIHYIOTHCSl EMOIIITHO-MOTHBAITHUME (aKToOpamH,
BIJTHECEHO «TEOpil0 3arpo3u MOKApaHHS», «TEOpil0 KOHQIIKTY» Ta
«YMOBHO-peQIIeKTOpHY Teopito» [3].

Ha namy nymky, nogiOHa kinacudikaiis Mae yMOBHHH XapakTep.
BBakaemo, 1110 BIUIMB €MOIIIHHO-MOTHBAIITHUX (haKTOPIB Ha Xapak-
Tep nepediry ¢i3ioNorivHuX MpoLECciB OMUTYBaHOI 0COOM Mae Micie
HE JIMIIe B KOHTEKCTI Mpes siBJIeHHS il KOHKPETHOro MOJApa3HHKa,
ane ¥ TpOBENCHHS caMoro MOJIrpaHOro ONUTYBaHHS. AJDKE MpH
BOMY 0CO01 PO3’SICHIOIOTBCS IMIJICTaBU MPOBEACHHS ONMUTYBaHHS Ta
MOTO/KYEThCS TEMAaTHKa 3alIUTaHb, SKi 1 Mpe’ aBIsSTUMYTHCS, TOOTO
B Hel 1Ie A0 MOYaTKy CamMoro ONMUTYBaHHSA (JOPMYETHCS TIEBHE BHYT-
PIllIHE CTaBJICHHS JIO IBOTO 3axoay. Lle Moxke OyTH i cTpax (emoriiiHa
peakiisi Ha HeOe3MeKy, sSKa BUSBISETbCS Y pasi Pi3Koi 3MiHU JKUTTE-
JISTIBHOCTI OopraHi3Mmy), i morpeba (HeoOXiIHICTh BUPIBHIOBAHHS Bill-
XWJICHb MapaMeTpiB KUTTETISUIBHOCTI, ONTUMAIBHUX ISl JTFOJUHU SIK
OiooriyHoi icTOTH, IHAMBINA Ta 0cOOUCTOCTI) [5] nmpuxoBaHHs iH(pO-
pmartii. Y cBoro uepry, norpeda (B TOMy YMCii 3yMOBJICHA CTPAXOM)
MPHUBONTH 10 BUHUKHEHHS MOTHBALlifHOrO 30y/PKEHHS HEPBOBHX
CTPYKTYpP, MOTHBAILIHHOTO CTaHy JIIOAWHH, SKUH € TCUXIYHUM BilO-
OpaskeHHSIM YMOB, HEOOXITHUX JUIA KUTTEIISIIBHOCTI JIIOAWHU SIK Op-
ra”iamy, iHauBiga Ta ocoducTocTi. OJHUM 3 MOTHUBAIIMHUX CTaHIB €
YCTaHOBKA, TOOTO CTEPEOTUITHA TOTOBHICTh JISATH Y BIINOBIIHIN CH-
Tyaiii TeBHUM YUHOM. TaKMM YMHOM, EMOI[IIfHO-MOTHBAIIHHI (aK-
TOPH 3MiH (i3i0NOTIYHUX MapaMeTpiB 0cOOM MiJ 4Yac MpPOBEICHHS
noJirpad)HOro ONUTYBaHHS BUKIMKAIOTh 3MiHH B TICHXIII1 JIFOJTUHH 1Ie

225



Ne 1(3),2018 Hayxoswit Bicauk CiBepuman. Cepist: [IpaBo

JI0 TIOYATKy MPOBEACHHS I[OT0 3aX0/1y, (POPMYIOUH B HEl CTaH BiAMo-
BIZTHOTO MCUXIYHOTO 30yKEHHS, SIKH CYIPOBOKYBATUMETHCS BijI-
MOBIJHAM XapaKTepOM MpOTikaHHS (i3ioNOriuHUX MapameTpiB ONu-
TyBaHOi 0coOM Ta MOXke OyTH BiAKOPUTOBaHUU moiirpadonorom 3a
JIOTIOMOTO0 CTUMYJISIIIIHHUX TECTiB.

Kputukn BukopuctanHs nonirpada HaBOISATH YMMAajo MiATBEp-
JOKEHUX (aKTiB MPO IMCUXOMATHYHI OCOOUCTOCTI, SKi HE JIGMOHCTPYIOTh
3MiH ()OHOBHX (Pi310JIOTTHHUX MapaMeTpiB HABITH MPH 3aTlepeueHHi CKO-
€HMX HUMH YKOPCTOKHX KPUMIHAIBHHMX TpaBONOpylIeHb. | HaBmakw,
JIFOJIMHA, SIKa He 3[IiCHIOBaNA KpUMIHAIbHE PABONOPYIICHHS, aje 3iT-
KHYNAcst 3 HOro BUSBOM (HANPHUKJIa[, BUSIBUJIA TPYH YOUTOr0), IEMOHC-
Tpye (i3i0NOriyHi mapamMerpu, BIACTHBI 0CO0i, sika BYMHUWIIA KPHUMi-
HaJlbHE MpaBoropyueHHs. KpiM Toro, BiloMi JOCHTH MPOCTi TEXHIKH,
0 JIO3BOJISIIOTH JIOBUIBHO 3MiHIOBATH (DOHOBI XapaKTEPUCTUKH, IO
PeeECTpyIOThCS oMirpag)oM — Harpyra M’si3iB, IOKYCYBaHHS si3UKa [6].

[Ipoananizyemo 3apyOiKHMI JOCBiJI BUKOPUCTAHHS PE3YJIbTATIB
noJirpad)HOro OMUTYBaHHS SIK J0Ka3y. SIK CBIAYMTH JOCBiI MisUTbHO-
CTi MPaBOOXOPOHHUX OpraHiB 3apyODLKHMX KpaiH, MOXXHA BUIUTHUTH
TPU OCHOBHI IiJXOJM JI0 BU3HAYCHHS MPABOBOI0 CTATYCy pe3yJbTa-
TiB 3aCTOCYBaHH:I Mojirpada B IisUIbHOCTI OpraHiB MOl

[lo-mepure, 1e KaTeropuyHe HEBH3HAHHS PE3YNbTATiB 3aCTOCY-
BaHHS monirpada gokazom y cyni (Ectonis, aepxxaBa I3painb, xomm-
mHs FOrocnaeceka PecniyOmika Makenonis, MongoBa, Cinramyp Ta
CrnoBauunHa).

[o-ppyre, e HempsiMe BU3HAHHS pe3yJIbTaTiB 3aCTOCYBaHHS TO-
mirpada nokazom y cyai (binopycs, Iunis, Kanana, Jlutea, [lonbmia
Ta YTOpIIHMHA).

Tak, y binopyci B pa3i 3arajJpHOro HeBU3HaHHS PE3yJbTATIB 3aCTOCY-
BaHHs noJtirpada 10Ka3oM y Cyi MPpaKTUKYEThCsl BUKITUK ToJirpadonora
70 CyAy JUlsl TONHTY SIK CIelianicTa, 110, B CBOIO Yepry, JIO3BOJISE J0MTY-
YaTH JI0 KpUMIHAJIBHOI CTIPaBH MPOTOKOI HOr0 JOMUTY sIK 1oka3 [7].

Sk 3a3Havyae Xononuui 1O. 1., B Inaii, He3Ba)karoun Ha BCTAHOB-
neni KomekcoMm nokasyBaHHS OOMEKEHHS OO MPHUHATTS CYIOM
pe3ynbTaTiB 3acTocyBaHHA Toiirpada, Cyau HE 3alepedyroTb MOXK-
JUBOCTI MPOBEAEHHS MONIrpa(HOr0 OMHUTYBAaHHS MOJIrpadoiIorom,
SIKU HE € MPAIiBHUKOM MOJIIIil, Ta 1HOJI MPUIMAIOTh JI0 PO3TIISIY
pe3yNbTaTH TaKuX NodirpadHUX ONUTYBaHsb [8, c. 83].
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[To-Tpete, 1e BU3HAHHS pPE3yJbTATiB 3aCTOCYBAaHHS moiirpada
nokaszom y cyai (JIatsisi, Pocis, Pymynis, CLIA ta Anownis).

VY JlatBii pe3ynbTaTH 3aCTOCYBaHHsI Toiirpada BU3HAOTHCS J0-
kazamu. [lomirpadgHe onmMTYBaHHS BBAXKAETHCS EKCIIEPTHU30I0 Ta 3aB-
KJIM TIPOBOJUTHCS KOMIUTIEKCHO. [1if 4ac po3risiay MUTaHHS PO BU-
3HaHHS a00 HEBWU3HAHHS pPe3y/bTATIB 3aCTOCYBaHHS moiirpada
J0Ka3oM y cyai HeoOXigHo okpemo Buminutu CIIA, ocKibkH y mii
KpaiHi B KOXXHOMY IITaTl € CBIM MiIXix IO pO3IJIsAy BKA3aHOTO ITH-
taHHs. Tak, nume B mtati Hprto-MeKcnko pe3ynbTaTi 3aCTOCYBaHHS
nojiirpada MOBHICTIO BU3HAIOTHCS CyJI0M. Y mTarax Aiinaxo, Aiiosa,
Anabama, Apkansac, Baiiominr, Bamunrron, denarap, [kopiokis,
Inpmiana, Kamidopnis, Kanzac, HeBama, Oraito, [liBniuna Jlakora,
®dnopuaa ta FOta — e 3a 3roor0 cTopid [7].

TakuM 4MHOM, BU3HAHHS PE3YJIBTATIB 3aCTOCYBaHHS moiirpada
JIOKa30M Ha ChOTO/IHI HE MO)KHA BBa)KaTH PO3MOBCIOIKEHOIO TPAKTH-
KOIO B 3apyOikHUX KpaiHax. Came 1ie, Ha HaUly JyMKY, 1 HEOOXiqHO
BpaxoBYBaTH, AUCKYTYIOUH MIO0 MOMKJIMBHX LUISXiB BUPIMICHHS 3a-
3HAa4YCHOTO MUTAHHS B YKpaiHi Ta X MepCcreKTHBHOCTI.

Cy0’eKTUBHUI XapakTep E€MOLIMHHMX SIBHI 3YMOBIIOE MOXKITHU-
BiCTh BUHMKHEHHS TIOMUJIOK ITiJ] Yac OI[IHIOBAHHS PE3yJIbTaTIB 3aCTO-
cyBanHs nonirpada. Exman 1. miakoM ciyiiHo BBaXkae, 110 HEBHHHA
JIO/IMHA, SIKY MiZ03PIOI0Th Y BUMHEHHI KPUMIHAJIGHOTO IMPaBOMOPY-
IIICHHS, Y1 ONMUTYIOTh CTOCOBHO JIISUTLHOCTI, SIKA MOXKE MTOCTABUTH TIiJT
3arpo3y pe3yJibTaTu MepPeBipKH HA OJIArOHAJIMHICTh, a, OTXKE, 1 Maii-
OyTHIO pOOOTY, MOXE PO3XBHIIIOBATHCA. J[EKOTO MOXKE TMepesKaTH
BIKE cama MPOIMO3Ullist IPoiTH nonirpadHe onutyBaHHs. Takuii cTpax
Oyzie 0COOIMBO CHJIBHUM, SIKIIO B II€T JIFOJMHM € MiJICTABH BBAXKATH,
110 TOIrpadoIor 1 MOMIIisl YIepeKEHO CTaBIAThCs J10 Hel. JIroauHa
MOJKE€ BiJluyBaTH BHHY 3a OOMaH a00 3axBaT BiJi HbOTO, IO TaKOX
3YMOBJIIOE€ BUHUKHEHHSI 3MiH y AisIbHOCTI aBTOHOMHOIT HEPBOBOI CH-
creMH. 3a3HaveHi BiAYYTTS MOXYTb OyTH K Y BUHHHX, TaKk i B Jie-
SIKUX HEBMHHUX 0ci0. BimnosinHo mo mpocimkens bapka B. 1. min yac
MPOBENIEHHS TOJMIrpadHOro OMUTYBAaHHS BEIMYMHA TIOMHIIKUA «JI0-
Bip’sl A0 HeEMpaBAW» CTaHOBUTH 10,2 %, «HEAOBIp’S 10 mpaBam» —
10,4 % [9, c. 21]. Buknazaene miaATBEpKYE OCHOBHY XapaKTEPUCTHKY
noJirpa)HOro ONUTYBaHHS — OPIEHTOBHHI XapaKTep HOro pe3yibTa-
TiB, @ TAKOX J03BOJISIE BU3HAYUTHU IIeH 3aXiJl SIK PI3HOBUJ| OMUTYBaH-
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Hsl, CIIPSMOBaHMH Ha OLIHKY CTaBJIEHHS OMUTYBaHOI 0COOM J0 KpH-
MiHAJILHOTO MPaBONOpPYIIEHHS (MPOTUIPABHUX JIiif) Ha MiACTaBi Owi-
HKH 3a(piKCOBaHMX i3 3acTOCyBaHHsAM moiirpada ¢i3ioloriyHux ma-
pameTpiB, 3MiHOIO XapaKTepy, MPOXOHKEHHS SKUX CYIPOBOIKYETHCS
EMOI[IHHUM pearyBaHHsM I[i€l 0COOM Ha mpe siBJICHHS il CrelialbHO
MigiOpaHuX MOPa3HUKIB.

BucnoBku. TakuM YHHOM, TEXHOJIOTIsS MOMIrpa)HOro OMUTYBaHHS
€ JIOBOJIi CYMHIBHOIO YMOBOIO Biji00py kaHmuzaaTiB no HarionambHOi
nonitii Ykpainu. OcKiIbKM HEOOXiHO BpaxOBYBaTH, IO KOXKHA JIIO-
JIMHA TIO-Pi3HOMY CIIPUIIMaE CTPECOBi CUTYallii 3aJIeKHO BiJ] TUILY TeM-
MepaMeHTy Ta IHIIMX OCOOMCTICHHX ocoOnmmBocTed. OTxKe, 3amporo-
HOBAaHWI 3aKOHOJABIIEM CIMOCIO J100OpPY KaHJWJATIB HE TIOBUHEH
IPYHTYBaTHCh Ha iHTEpIIpeTallii 3MiH B Oprai3mi JIOIHUHU notirpado-
sorom. Takox 3a3HAUMMO, 110 HEraTWBHI pe3yJbTaTH TECTYBAaHHS Ha
nojirpadi cami mo cobi He MarOTh OyTH MiACTABOIO AJS MPUHHATTS
pillIeHHs] PO BiIMOBY KaHIMIATOBI Y MpU3HAYEHHI Ha Mocajy MOodi-
neiicbkoro. SKmo ocoba He MPOXOAUTH TECTYBaHHS, TO PE3yIbTaTH
MOXYTb MOTPAUTH 10 il 0COOOBOI CIIpaBH 1 3aBaWTH ii Kap’€pHOMY
3poctanHI0. TecTyBaHHs Ha moirpagi He BBAXKAEThCS aOCOIOTHO Ha-
TIHHUM, a HOro pe3yidbTaTH MOXYTh CTaTH 00 €KTOM MaHIMyJIsLiH,
TOMY MOKJIMBOCTI BUKOPHCTaHHSI TOJIrpadHOro ONMUTYBaHHS SIK 1H-
CTpYMEHTA JUIsl OLIHIOBAHHSI YECHOCTI KaHAUATIB Ha Cciyx0y no Ha-
IIOHAIBHOT NOJIIIT YKpaiHu € HenouiibHUMU. Byib-sike mocuianHs Ha
PE3yJIbTaTH TECTYBAHHS Ha MOIIrpadi Miansarac KpUTHIHIA OLIHIII.
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MHMPOBJIEMBI UCITOJIB30OBAHUS IIOJIUT' PA®HOI'O
OITPOCA ITPHU ITPUHATUU HA CIIYXKBY
B HAIITMOHAJIBHY IO NOJIMIIUIO YKPAUHBI

B cmamve npoananusuposansi npobnemivle 60NPOCHL UCHONIL30BAHUSA PE3YTbMAMO8
noauzpagrozo onpoca npu npuramuu Ha ciydcoy ¢ Hayuonanvnyio nonuyuio Yxpaumot.
Hccnedosarno nayunvle xapakmepucmuxu nonuepaga u «meopuu nonuzpagpay.

Knroueevie cnoea: nonucpagh, nonuepagnoe onpawusanue, ciyxcoa, Hayuo-
HANbHASL NOUYUS, «TNeopul noauepapay.

Kobzar O. F.

PROBLEMS OF USAGE OF POLYGRAPH EXAMINATION
WHILE HIRING TO NATIONAL POLICE OF UKRAINE

The article analyzes the issues of printing using the results of the survey when
making the service of the National Police of Ukraine. Studied scientific
characteristics polygraph and "teoryii polygraph.”" Determined that the polygraph
technology survey is rather questionable condition for selection of candidates to the
National Police of Ukraine. Whereas it is necessary to consider that each person
perceives stress differently depending on the type of temperament and other
personality characteristics. So legislator proposed method of selection of candidates
should not be based on the interpretation of changes in the human polygraph. Also
note that the negative results of polygraph testing itself should not be the basis for
the denial of candidates for appointing police. If the person is not tested, the results
can get to her personal file and prevent its career. Polygraph testing is not
considered completely reliable, and its results may be subject to manipulation, so the
possibility of using polygraph survey as a tool to evaluate the integrity of candidates
to serve in the National Police of Ukraine is impractical.

Key words: polygraph, polygraph questioning, Service, National Police, "the
theory of the polygraph.”
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VIIK 343.97:343.8
Cunsscbknii C. M.,
KaHIHU/IAT FOPUANYHHUX HAYK,
JIOLIEHT Kaepu TAKTUKO-CIICI[IaIBHOI ITiJITOTOBKH,
Axanemis [lep>kaBHOI NeHiTeHIIapHOT cyx0u, M. UepHiri, YkpaiHa;
€cunenko O.T.,
CTapIIMid BUKJIaa4 Kadeapu
TaKTHKO-CIEI[ialbHOI MiATOTOBKH,
Axanemis [lep>kaBHOI NeHiTEHIIIapHOT c1yx0u, M. UepHiriB, Ykpaina
XAPAKTEPUCTUKA KPUMIHOTEHHOI CUTYALIT
B MICHSAX ITO3BABJIEHHSA BOJII TA KPUMIHOJIOTTYHA
XAPAKTEPUCTHUKA 3JIOYUHIB, 11O TAM BUUHAIOTHCS

Y cmammi 36epnymo ysaey na xapakxmepucmuky KpumiHo2eHHOI cumyayii 8 Mi-
cysax no3basnenns 601 Ma HAOAHO KPUMIHONOZTUHY XAPAKMEPUCTUKY 3TOYUHAM, WO
MAM GUUHAIOMbCS.

3ocepedoiceno yeazy na sminax y Kpuminaneho-npoyecyanshomy kooexkci Ykpa-
iHU, N0 sA3aHUX 3 NIOCTIOHICIIO 3NI0YUHIB, CKOECHUX HA MEPUMOPISAX YCMAHO8 GUKO-
HAHHA NOKAPAHb, MA NPAKMUYHUX RPOOIEMHUX NUMAHHSAX, SKI MOJICYNb GUHUKHYMU
nio uac ix po3ciioysanus ciouumu crioyux niopo3oinie /lepoicagroi nenimenyiapHoi
cayoucou Yxpainu.

Ocobnugy ysazy 36epuymo Ha NpoOIeMHi NUMAKHA ma cAioyi cumyayii, wo eu-
HUKAIONb MO 4aC PO3CAIOY6AHHS 3NOYUHIE, CKOCHUX HA MEPUMOpIi YCMaHo8 6UKo-
HAHHS NOKAPAHD.

Kniouosi cnosa: kpuminozenna cumyayisi, 3104unu, 6UKOHAHHS NOKAPAHY, CII0-
ui niopo3dinu, Kpuminanvro-npoyecyanvhuii kooekc Yrpainu.

MocranoBka mpodsemu. Bigomo, mo I0CymIOBE CIIJICTBO Y
3B’S13KY 3 BUMHEHHSM 3JI0YMHY Y BUIIPABHUX KOJOHISX BiZ0OyBa€ThCs,
SK TPaBUJIO, HA IBOX CAMOCTIMHUX 1 B3a€MOIIOB’SI3aHUX CTalisIX KpH-
MiHAJIFHOTO TPOILIECY — BiIKPHUTTS KPUMIHAJIBHOTO MPOBAIKEHHS Ta
JocyioBoro posciinyBanHs. He mos0arnena cnenudiku W cama fi-
SUTLHICTh OPTaHIB JOCYJ0BOI'0O CJIIJICTBA ITiJ] Yac BUSABJICHHS B YMOBaX
VBII o3Hak BYMHEHOTO 3J7I04MHY, YTOUYHEHHS MiJCTaB Ta MPUAHATTS
pillieHHS MPO BiAKPUTTS KPHUMIiHAIBHOTO MpOBaJLKeHHS. Bce ne He
MOBUHHO OOMEXYBAaTH KOMILIEKCHOTO PO3IJIS Y MPoOseM JA0CYI0BO-
ro ciigctBa B YBII BnacHUMU MUTaHHSME PO3CITiTyBaHHS.

AHaJi3 ocTaHHIX gocaimTxensb i myOaikanii. Baromuii BHecok y
BHBYEHHSI METOJJMKH PO3CIiTyBaHHS 37I0YMHIB 3pOOMIIN BiIOMI BiT4H-
3HsAHI Ta 3apyOibkHi BueHi: AneniH 1O. I1., baxin B. I1., Benkin P. C.,
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Bepnas B. /1., BonoOyes A. ®@., Tanmaran B. 1., T'onuapenko B.T.,
Iyrkin . M., XKypasens B. A., Imenko A. B., Ko3zauenko 1. I1., Kon-
makoB B. I1., Konosanmosa B. O., Kocrumpkuit M. B., Ky3bMi-
yoB B. C., Jlucuuenko B. K., JIyk’saunkos €. /., Jlykamesuu B. I,
Muxeenko M. M., Iletkos B. I1., CanreBcbkuii M. B., Cerait M. 1.,
Craxiscokuii C. M., Timenko B. B., ®pigmasn 1. 4., leniteko B. 1O.,
Ilymuno M. €. Ta in. Ix po60TH CTBOPUIN MOTYKHY METOHONOTIUHY
Ta iHpopmaniiiHy 0a3y, 110 OXOIUTIOE MUTAHHS OpraHizamlii H JisuTb-
HOCTI OpraHiB JIi3HaHHS Ta JOCYJOBOI'O CIIiJICTBA CTOCOBHO CHCTEMHU
3arajlbHOHAYKOBHX TOJOKEHb KPUMIHATICTUYHOI TAKTUKU W METO/AU-
K{ pO3CTiyBaHHS OKPEMHUX BUIB 3JI0YHMHIB, a TAKOX PEKOMEHallii,
IO TPaJUIIIHO PO3TIAJAIOTECS B TEOPii KPUMIHAIBHOTO MpoIecy i
yIIpaBIIiHHSL.

Bukian ocHoBHOro marepianxy. HeoOXxiqHO 3BepHYTH yBary, 1o
3rimHo 3 yacTuHo 6 cT. 216 KIIK Ykpainu gocymoBe ClifcTBO y crpa-
Bax IpoO 3IIOYMHH, BUYMHEH] Ha TepUTOpii ado B mpuMileHHAX Jlepkas-
HOI KpHMIiHaJIbHO-BUKOHABUOI CIIY)KOM YKpaiHu, 3iHCHIOIOTH CIimdi
opraniB JlepaBH0Oi KpUMiHAJIbHO-BUKOHABUOI CITY>KOM Y KpaiHu.

Sk i B iHIIMX YMOBaXx, MisUIbHICTH OpraHiB JIOCYIOBOrO CIIiJICTBA B
VBII € npouecyanpHO0. 3BiZiCH BUILTUBAE, IO crienu(ika yMOB, Xa-
paktepaux ans YBII, He 3MiHIOE BCTAHOBJIEHOTO 3aKOHOM 3aralibHo-
000B’SI3KOBOT0 TMOPSAKY Ta MpoLecyaTbHIX (OPM BIAKPUTTS KPHMi-
HAJIBHOTO TPOBADKEHHS 1 MpoBapKeHHS poscmigyBanHs. [lin
BILJIMBOM TaKHUX YMOB (3 HOro BpaxyBaHHSIM) MOXYTb JIUILIE 3MIHIOBA-
THCS OpraHi3allifHO-TaKTU4HI Ta iHII crocoOu (mpuiiomu) ix Haii-
OuIbII e)eKTUBHOTO BUOOPY Ta 3iiICHEHHS.

Xapakrtep 1 CTyHiHb BIUIMBY 3raJlaHMX YMOB Ha OpraHizamiiHi i
TAKTU4YHI aclleKTH BHOOPY Ta 3[A1MCHEHHS THX YH 1HIIMX MPOIeCyalb-
HUX I HEOIHAKOBI.

Haiibinpm cyTTeBa 3aJIeKHICTH MK HUMH MPOCTEKYETHCS TMij
Yac MirOTOBKM Ta MPOBEACHHS MPOIeCyaTbHUX i MI0A0 BHUPILIEH-
HSl IATaHHS MPO BiIKPHUTTS KPUMIHAJIBHOTO MPOBAPKEHHS IO 3JI0YH-
HaM 3aCyJDKCHHX, siki BOHM ckoinu B YBII, mix yac 3actocyBaHHS
3amo0DKHUX 3aXOJiB CTOCOBHO IMX OCI0, a TaKkOX Iijf Yac MpoBa-
JOKEHHSI OUIBIIOCTI CIIITUMX JiH, OCOONMBO MOB’SI3aHUX 3 OTPUMAaH-
HSIM TTOKa3aHb BiJl CBIJIKIB Ta OOBUHYBAaYCHUX 3 YMCJIA 3aCy[KCHHUX.
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CTOCOBHO caMUX CIOCO0iB, SIKI MOXKYTb OOHpaTHCs i 3aCTOCOBY-
BaTUCS JJIS HAWOUIbII eEeKTUBHOIO 3IMCHEHHS MPOLECYaabHOI JIi-
SIIBHOCTI OpraHiB AocymoBoro ciigctBa B YBII, To BoHM 3a CBO€IO
3arajibHOIO I[JIECTIPSIMOBAHICTIO Ta 3MICTOM, YaCOM HE BiIPI3HIIOTHCS
BiJl IPUHOMIB, 110 PEKOMEHIYIOTHCS KPUMIHAIICTHKOI ab0 KpHMi-
HaJbHUM TIPOIIECOM, 1 PO3paxOBaHi Ha 3aCTOCYBaHHS /I 4ac PO3Cli-
JyBaHHS 1032 UMK yCTaHOBaMH. AJie HaBiTh Y TaKMX BHIAJAKax iX
Bukopuctanus B YBII Hepinko He mo30aBieHe crenniku, OCKiTbKU
JOMYCTHMICTh, TOUUIBHICTh 1 BIiTHOCHA €()EeKTHUBHICTh 3aCTOCYBaHHS
TUX YH IHIIUX 3arajJbHUX CHOCO0IB (MPUHOMIB) BU3HAYAETHCS HU3-
KOIO CTa0lIbHUX YMOB, XapaKTePHUX JUIsl CUTYyallill BUMHEHHS 3JI0YH-
HIiB Ta PO3CIiAyBaHHs caMe B IIUX YCTaHOBAaX.

3a3HayeHe /J03BOJSIE HAMITUTH OCHOBHI HampsMH H MeXi KOM-
TUIEKCHOTO JTOCHTI/DKEHHS! HayKOBISIMH MpPOOJIEeM pO3CIiTyBaHHS Y
BUITPaBHUX yCTaHOBaX.

Ha namy mymky, i HalipsiMH OXOTLITIOIOTh:

a) JociipkeHHs THIoBUX s Y BIl 4MHHUKIB, IO CHPaBJISIOTH
HaHOUTIBII CYTTEBHMI BIUIMB Ha MIPOICCH BUHUKHEHHsI JOKa3iB IIiJ yac
BUMHCHHSI 3JIOYMHIB 3aCy/DKEHUMH, a TaKOX Ha (GopMu Ta crocoOu
JISTIBHOCTI IOCYZIOBOT'O CIi/ICTBA, MOB’S3aHUX 3 BUSBICHHIM TaKHX
3JI0YMHIB Ta 30MpaHHsIM J0Ka3iB;

0) BU3HAYECHHS HA L MifcTaBi MPUUHATHOCTI Ta YMOB e()EeKTHB-
HOCTI BUKOpUCTaHHS B TunoBux s YBII cutyalisx TakTHKO-
KPUMIHATICTUYHUX Ta KPUMiHAJIBHO-TIPOLECYaTbHUX PEKOMEHJallii
3arajibHOrO XapakTepy, 10 CTOCYIOThCS BiAMOBIAHOI MisTBHOCTI Op-
TaHiB JOCYIOBOTO CIi/ICTBa;

B) BHILIYKYBaHHS JOJATKOBUX MOKIMBOCTEH YAOCKOHAIEHHS J0-
CYJIOBOT'O CJIIJICTBA IIJIIXOM PO3POOKM HAYKOBO OOIPYHTOBaHUX pe-
KOMEHJIAIlil, Mo crocyroThes crenudivyaux juis YBII npuiiomis,
MpHU3HAYEHUX 3a0€3MEUNTH 3aKOHHICTh 1 TAKTHYHY €()EeKTUBHICTD Mi-
SUTLHOCTI OPTaHiB CJIIJICTBA.

Bubip HaBeneHUX HAMpPsIMiB KOMIUIEKCHOT HAYKOBO-TEOPETUYHOT
PO3pOOKH JIO3BOJIUTH OUIBIN MOBHO BUSIBUTH i BUCBITIUTH KOJIO aK-
TyaJbHHUX JJISl MPAKTUKU PO3CITiTyBaHHS MUTaHb, BUHUKHECHHS Ta BU-
PIIIEHHS SKUX OCOOJIMBO TICHO IMOB’sI3aHE 31 CHEU(IKOK JTOCYA0BO-
ro ciigcta B YBII.
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Taka cnenudika BU3HAYA€ThCA JABOMAa B3a€MOIIOB’I3aHUMH TPY-
MaMH YMOB, y IIJIOMY, XapaKTepHUX U CUTYalliil BUSBICHHS i PO3-
CITiTyBaHHsI 3JI0YMHIB, BUNHEHUX 3aCy/PKEHHMH y MICISIX 1M030aBIIeH-
Ha BOJl. Y HaWOUIbII 3arajibHOMYy BUTIISATI, 1II€, IO-TepIIe,
0COOJIMBOCTI TMpHW3HAYEHHS, OpraHizamii Ta IisSUIbHOCTI BUIPABHUX
YCTaHOB 1 B OCOOMCTOMY TPaBOBOMY, a TAKOX (PAKTUYHOMY CTaHO-
BHUIII 0Ci0, siKi BinOyBarOTh MOKapaHHsS y BUTJISAI 1030aBICHHS BOIi;
Mo-/Ipyre, MCUXOJOTriYHI 0COOIMBOCTI 0COOMCTOCTI 3aCyKEHUX, IO
MOJISTAl0Th Yy HAsBHOCTI B KOXKHOTO 3 HUX TIEBHOTO «JOCBimy» 3I10-
YUHHOI JAISUTLHOCTI, @ B 0araTboX i3 HUX — HE MOJI0JIAHOTO0 KOMIUIEKCY
TITMOOKO HEraTHBHHUX IICHXOCOMialdbHUX pHUC (iHTEpeciB, MOTJAiB,
3BHYOK).

Haiibinpm rocTporo mpoOiaeMoro i TAaKTHKH PO3CHidyBaHHS
3nounHiB B YBII € oTpuMaHHS IOCTOBIpHHX 1 MOBHHX MOKa3aHb 3a-
CYKEHHX.

Ix meratuBHE cTaBIeHHS 10 LiNel PO3CidyBaHHS — HE PiIKIiCTh.
BoHO BH3HaYa€THCSI OCOOMCTICHUMH PUCaMH 3aCy/PKEHHX 1 BIUIUBOM
Ha iX TIO3UII0 Y CIIpaBi HU3KH crenniYHUX JJIsl BUIPABHUX YCTAHOB
00’€KTHBHHUX YMOB, III0 MOEIHYIOTHCS 3 IPABOBUM 1 (PaKTHUHUM CTa-
HOBHIIIEM IIUX OCI0 HA MOMEHT BUMHEHHS 3JIOYMHIB 1 MPOBAJKCHHS
poscminyBanHs. Jli€fo X YMHHUKIB TOSICHIOETHCS 3HAYHA TOIIMpe-
HICTh JIABaHHS 3aCYJKCHUMHU HEMPAaBJIMBUX ITOKa3aHb (BIZIMOB JaBaTu
MOKa3aHHs), COIiaJbHO HEraTUBHUX MOTHBIB IIiJl 4ac JaBaHHsI MPaB-
JMBHX TIOKa3aHb, @ Ya4COM 1 HEHaBMHCHE MEpEeKpyUEHHsI iICTHHH B T10-
Ka3aHHSX.

[IpakTuka cBigunTh, WO crenudiuni ymou YBII MeHmon wmi-
pPOI0 BIUIMBAIOTh Ha TAKTHKY MPOBEACHHS TaKUX CHIIUUX [iH, 5K
OTJISIL Ta OCBiAyBaHHS, OOIIYK i BUIMKa, MpH3HaYeHHs (IPOBEICHHS)
EKCIIEepPTU3, MI0 3PO3YMIIIO, OCKUIBKH IiX MPOBEACHHS 31e0LTBIIOro
noJsirae B poOOTi 31 30MpaHHSA PEYOBUX CHIIB 3I0YMHY, BHYTPIIIHS
CYTHICTB 1 MEXaHI3M 3MiH SIKUX OIHAKOBi B Oyab-sikux ymoBax. IIpo-
T€ JIesiKi OCOOJIMBOCTI B TAKTHIII MIATOTOBKH Ta MPOBEJICHHS 3a3Have-
Hux cmiguux gid B YBII Bce x Taku €. [lo HUX, HampukiIaa, Haje-
XKUTh crnenudika y miadopi MOHATHX 3 4YHCHA 3aCy/PKEHHX;
0COOJIMBOCTI JIiii 31 30epiraHHs CiJIiB HA MicCIli MOAil, HeOe3meKka Ha-
BMHCHOTO 3HHMILICHHS SkuX B ymoBax Y BII nososi 3HauHa; HE0OXij-
HICTh BUJIYYCHHS TiJI yac OOIIYKIiB HE JIMIIE MPEIMETIB, 110 MAIOTh
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3Ha4YeHHS JJIs CIIPABH, ajie i MPeMETiB, SIKUMH 3aCyIIKEHUM 3a00po-
HEHO KOPHCTYBATUCS 3TiJHO 3 MPaBHJIAMU PEKHUMY; BHKOPHCTAHHS
3pasKiB JiJIs €KCIIEPTHOTO JOCHIJKEHHS 00’ €KTIB, 110 3HAXOMAATHCS B
0c00OBHUX CIpaBax 3acy/KEeHHX (iX Mepenucku, JaKTOKapT) 1 T. iH.

BuBueHHs po3nofiny 3acyPKEHHX 3a PO3MIPOM IMPH3HAUEHOTO
TepMiHy MOKapaHHs CBITYMTH PO 3HAUHY MepeBary ocib, sKi BUNHU-
JIU 3JI0YMHH, 110 HE CTAHOBJIATH 3HAYHOI CYCHUIbHOI HeOe3lekH, i
3acyKeH1 10 HeTPUBAINX CTPOKiB MOKapaHHs (10 3-X pOKiB), 1X mu-
ToMa Bara nepesuniia 61 % Bix 3aranbHOT KUTBKOCTI 0OCi0, 3acymKe-
HHX [0 [1030aBJIEHHS BOJII.

[lomo cTaHy AMCHHUILIIHK Cepel] 3aCyKEHHX, TO BIpo1oBk 2004
POKYy 30epirajiacs TEHJICHIIIA J0 il MoKpaliaHHs. Pa3oM 3 TUM morip-
HIMBCS CTaH JOTPUMaHHS 3aCyDKCHUMH MPABOMOPSAKY B YCTaHOBaX
XMenbHUIIBKOI Ta JIHIMPONETPOBChKOT 00IacTel, Jie BiAMOBIAHO Ha
28 1 24 % 3pocna KUIbKICTh CTATHEHB, 3aCTOCOBYBAaHHX HadaJlbHUKA-
MU YCTaHOB JI0 3aCy/DKEHHX, [IPH 3arajJbHOMY 3MEHIIEHHI [[bOTO Mo-
Ka3HuKa Ha 4 %.

Ha negoctaTHROMY PiBHI 3aJMIIAETHCS POOOTA MIOAO MEPEKPUTTS
KaHAJIIB HaJXOJDKEHHS JIO 3aCy/DKCHUX 3a00pOHEHMX TNpeAMETiB. Y
2005 pomi B 3acyKeHHX BUIy4eHO Maike 18 Tuc. rpuBens, 614 mo-
napie CIIA, 13,6 T HapkoTHUHUX 3aco0iB Ta 3,7 THUC. KOJIIOYO-
pikyunx mnpeaMeriB. He3aloBUIbHOI 3aluIIacThesi ePeKTUBHICTD
MpoBeNleHHs 00IIyKOBOI poOOTH Y BUNPAaBHUX KoJOHisMX JlyraHcbkoi
oOJiacTi, a y BUIIPaBHUX KoJoHIAx JloHenbkoi, 3amopizbkoi, KipoBo-
rpajcbkoi, JIbBiBCchbkO1, Onechkoi it XepcoHChKOI o0nacTell He BKH-
BAIOTHCS AI€BI 3aX0/H 100 YHEMOXKJIMBIICHHS MOIIUPEHHS «3TOI1MH-
CbKHX 3aKOHIB 1 3BHYAiB» cepell 3aCy/KEHUX, TPAIISIOTHCS BUTIAJAKH
CTBOPEHHSI B YCTAHOBAX TaK 3BAHUX «OOIIAKIBY.

BucnoBku. OTxe, 3 Orisiy Ha BUKJIaJeHE, MOXKEMO 3pOOUTH Ta-
Ki BUCHOBKH.

1. KpuMiHOIOTi4HI prcH 0COOH 3JI0YMHIIA, SSKUH YUUHSB 3IOUYUHH
B MiCISIX 1T0O30aBJIEHHS BOJi, (POPMYETHCS B IOCUTh HETATHBHOMY Ce-
PEIOBUIII 3aCyJKEHHMX, OUIBIIICTh 3 SKUX HAJSKUTh JO KaTeropii
3TICHUX MOPYLIHKKIB; 0Ci0, siKi M030aBIeHi YNHHIM 3aKOHOAaBCTBOM
minbr (YMOBHO-AOCTPOKOBE 3BIIBHEHHS TOIO); paHille CYIUMHX,
XPOHIYHUX aJKOTOJIiKiB Ta HAPKOMAHIB Ta iH.
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2. OMONOMKEHHS SIKICHOTO CKJIaay 3acyIKEeHHX NPU3BOIUTH 110
3MII[HEHHS YKUBUJIBHOTO (DYHIAMEHTY 3JIOYMHHOCTI B YCTaHOBax BH-
KOHaHHS TIOKapaHb Yepe3 BIACYTHICTh y 3aCyIKEHUX KUTTEBOTO JA0C-
Billy, IPAaKTHYHUX HABHYOK MPUUAHATTS MPAaBUIBHUX PilIeHb B €KCT-
peMaNbHUAX  CUTYyallisIX,  BHCOKMA  piBeHb  KOH(]IIKTHOCTI,
HEC()OPMOBAHICTH XapaKTepy.

3. BumHeHHS 3704MHIB 37€0UTBIION0 0CO0aMH, 3aCy/DKCHUMU 32
TSDKKI 3JIOUMHU, Ta PEHUIUBICTAMH CBIIYUTH MPO TIIMOOKY COIliailhb-
HO-TIPABOBY 3aHEN0AHICTh 0COOU 3JIOUMHIIS.

4. Tlo30aBieHHS 3aKOHOJIABIIEM MBI JIIsl IEBHOI KAaTEropii 3acy-
JOKEHUX TPHU3BOJIMTH JI0 HETATUBHOTO (HEOUiKyBAHOTO) HACTIIKY: PO3-
KpPHBAIOThCS TaK 3BaHi BiZIOMi B HayIll «IepPCIEKTHBHI JiHi» OCTaHHIX
3 piAHUMH, ONMM3BKUMH, YKPIILIIOEThCS MOUYTTS Aenpecii W amatii 1o
COIliaJIbHUX I[IHHOCTEH Ta MPaBOBUX HOPM, III0 B KIHI[EBOMY pe3yJbTa-
Ti IPU3BOUTH JIO BUYMHEHHS IIMMU 0COOaMU HOBUX 3JI0UMHIB.

5. IlepeOyBanHs cepen ociO, gKi BiiOyBalOTh MOKapaHHs ¥ M0N0
SAKUX OyJa 3aCTOCOBaHa EKCTPaIuIlisl, IPU3BOIUTh A0 MITyYHHX KOH-
(ITKTIB y cepemoBHILi 3aCy/PKEHUX 4epe3 HEeBiAMOBIHICTh YMOB X
yTPUMaHHS 3 MDKHAPOIHUMH CTaHIapTaMH, TEpPeTiMiIT Micllb, MOTip-
IIICHHS KUTJIOBOI Ta 1HIIMX HOPM 3a0€3MEeUCHHS JUIS 3aCyIXKEHUX.

6. BunHeHHs 3acyKEHIUMH OLIBIIOCTI 37I0YMHIB Y TOJAMHN MaKCH-
MaJIbHOT TIPUCYTHOCTI cuil niepconany B YBII ta B poOoui qHI THXHS
MiATBEPAXKYE TYMKY PO 00’ €KTUBHY NMIPUPOAY KOHMIIKTY 370YHHIIIB 3
JepxKaBor (CycniibcTBOM). lle MOSICHIOETBCS i BEIMKOK MHUTOMOIO
Barow y CTpykTypi 3inouuHHOCTI B YBII Takux 37104MHIB, SK 37TiCHA
HEMoKopa, Morpo3a adbo HaCHIILCTBO TOILIO.

7. CTaTUCTHUYHI JIaHi 010 KUIbKICHO-SKICHOTO CKJIaly 3acyiKe-
HUX Yy MICISIX 1MO30aBJICHHS BOJII CBIUaTh MPO Te, MO0 FeHEpaTOPOM
3nmounHHOCTI B YBII € He nuiiie 0cOOMCTICTh 3aCyKEHOr0, aje i ce-
penoBuIlle, B IKOMY BiH BiIOYBa€ MOKapaHHSL.

8. HesaitHATiCTh 3aCy/)KEHHX COLIaTbHO KOPHCHOIO Tpaliero, He-
3aIOBHEHICTh 3MICTOBHOI CTOPOHHU TXHBOI'0 BUIBHOTO 4acy 3yMOBIIIO€
W copusie 3pOCTaHHIO 3JI0YMHHOCTI B yCTAHOBaX BUKOHAHHS ITOKa-
paHb.

9. BunHeHHs HaNOLIBIIOT KUTLKOCTI 3JIOUMHIB y KOJIOHISIX MakK-
CUMAJIBHOTO PiBHS O€3IEKU JIUKTYE HEOOXiTHICTh 3AIMCHEHHS paju-
KaJbHUX 3MiH y IIMX YCTAHOBax Ta MEepPepo3NOoiTy CHI i 3aco0iB y
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camiit cucremi JJJIYTIBII; 3MeHIIeHHs KUTBKOCTI 3aCY/DKEHUX Y Bijl-
JUIEHHSAX (32 YMHHUM TOJIOKEHHSIM HadajdbHHMK BIJJIUICHHS 3aiima-
€THCS COIIaJIbHO-BUXOBHOK pobororo 31 100 3acymxeHumu), 3011b-
IIICHHS YMCia TPALiBHUKIB COIIABHO-TICUXOJIOTTYHUX Ta MEIMYHUX
ciryx06 (TICUXONOriB, MCUXIaTPiB) 1 T. iH.

10. BuuHeHHs 3aCy/)KEHUMH TSDKKUX 3JI0YHMHIB (BTeY, YOUBCTB
TOII0), SIK TIPABWJIO, B HIYHHI Yac Ta JIITHbO-BECHSHUHN TIEPioJ] CBij-
YHUTh MPO TCUXOJIOTTUHY 3aJIeKHICTh 1 TOTPeOy OCOOMCTOCTI B TAKMX
JUSTHHSX Ta HE3aJOBUILHUI KOHTPOJIb aJMIHICTpaIlil caMe B I «KpH-
TUYHD) (ha3u AJ1s1 ICHXIKU 3aCyIKCHUX.

OnHiero 3 00OB’A3KOBUX YMOB TIOBHOT'O Ta BCEOIYHOTO pO3-
crmigyBanus 3nmounHiB 'y BK € BcTaHOBIIGHHS TOCTIHOI B3aeMofii
CJIITYOTO 3 PAIIBHUKAMH I[UX YCTAHOB.

JlexTo 3 HayKOBUX 1 MPAaKTUYHUX MPAIiBHUKIB BBaXKa€, 10 BUCO-
KWW BiZICOTOK PO3KPHUTTS 3JI0YHMHIB, OB’ SI3aHUI 3 OYEBUIHICTIO YMOB
¢dakty BuMHeHHs Oinmbiiocti 3 HUX B YBII, Bka3dye Ha BifCYTHICTb
ICTOTHUX TPYIHOIIIB PO3CIiTyBaHHS TaKHUX 3JI0YHHIB [3].

Taka ToYka 30py € TEOPETHYHO HECIPOMOXHOI H MPaKTHYHO
HIKIJTHBOIO, OCKUIBKM BOHA ITHOPYE 3aralibHOOOOB SI3KOBi MPaBOBi i
TUTIOBI ()aKTHYHI YMOBH MPOBaKEHHs po3ciinyBanns y BK.

[o-mepire, mpakTHKa MOKa3ye, MO AajeKO HE BCl 3JI0YMHU BYH-
HSIOTBhCA 3aCy/IXKEHUMHU B YMOBaxX o4eBUAHOCTi. OCOOIMBO 1I€ CTOCY-
€ThCS. HACWJIBHUILKUX 3JIOUMHIB, BUMHEHI 13 3a3/1aJierijib 0OMIpKOBa-
HUMH Hamipamu. ApamiHictpaunii BK Tta cmiguum goBomuThes
BUTPAYaTH YMMAJIO CHJI Ta BMIHHS JUIS PO3KPUTTS TaKMX 3JIOYHHIB,
MPOTE AESKI 3 HUX 3aUIIAI0THCS HEPO3KPUTHMH.

[Mo-nmpyre, NpakTHYHAM MpaLliBHUKAM, OCOOJIIMBO CITIBPOOITHHKAM
olepaTHBHUX amapariB, AoOpe BiOMO, IO Mil Yac PO3KPUTTS 3710-
ynHiB y BK "4acom BAa€eThCst JOCHTH MBHUIKO BCTAHOBUTH, XTO X BYH-
HuB. OnHaK 310paTy JOCTATHI JIOKa3W, 110 BUKPUBAIOTh BUHHUX 0Ci0,
Hepiako OyBa€e JOCHTH CKIAJHO Y€pPe3 aKTUBHY W MACHBHY HPOTHIIO
PO3CIIYBaHHIO 3 OOKY 3acCy/KEHUX. Y MPaKTHII PO3CIiAyBaHHS 3J10-
YHMHIB Y BUMPABHUX KOJIOHISAX TPAIUISUIMCS BUTIAIKHM 3yITMHEHHS TIPOBa-
JDKEHHSI B KpUMIHAIBHHUX CIIPaBax 3a HEBCTAHOBJIEHHSM OOBHHYBaue-
HUX. 3a UUMH CIpaBaMHd TPOXOAWIM pealibHi MilO3pIOBaHi, fKi
BUKPHUBAIMCS Y BUMHEHHI 3JI0YMHIB JOKa3aMH, IO iX y MOAAJIBIIOMY
BUSIBIJIOCS] HEIOCTATHBO JIJIs1 BUCYHEHHSI iM OOBUHYBaYCHHSI.
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[To-Tpere, BimOMO, 1110 OCHOBHE 3aBIaHHS PO3CIIiTlyBaHHS HE 3BO-
JMTHCS JIMIIE 10 BCTAHOBJICHHS 3a JOMOMOIOI0 MpPOIeCyalbHUX il
ocib, BUHHUX y BUMHeHHi 3nmounHiB. 1llopa3y mig vac mpoBaKeHHs
PO3CIiyBaHHS MOTPIOHO 3’5ICOBYBATH BCE KOJIO OOCTABUH, SIKI TIIs-
raloTh JOKa3yBaHHIO B KpUMiHANBHUX crpaBax. I[lig gac po3scmimy-
BaHHA B yMoBax BK HaBiTh Tak 3BaHHMX OUEBHIHHX 3JIOYHMHIB HE 3aB-
XKIW BIAETHCS 3’ACYBaTH TPOLECYATbHUM IIUIAXOM 1Ty HHU3KY
00CTaBHH, IO CTOCYIOTHCS MpeAMeTa JI0Ka3yBaHHS 32 KpUMiHAJIbHH-
MU CIIPaBaMHU.

Hepiako 3’sicyBaHHS BCiX IUX NMUATaHb TaK YM 1HAKIIE CTOCYETHCS
0COOHCTUX B3a€MHUH, 10 (POPMYIOTHCS B CEPEIOBHILI 3aCyDKCHUX, Y
MPHUXOBYBaHHI SIKKX BOHM MOXKYTh OyTH 3alliKaBJICHI.
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Cunsiekuii C. M., Ecunenko A. T'.

XAPAKTEPUCTUKA KPUMUHOTEHHOM OBCTAHOBKHA
B MECTAX JIMIIEHUSA CBOBO/IbI U
KPUMHUHOJIOT'NMYECKASA XAPAKTEPUCTUKA
HNPECTYILJIEHUM, KOTOPBIE TAM COBEPIIAIOTCSI

B cmamve obpaweno enumanue Ha Xapaxmepucmuxy KpUMUHOSEHHOU CUMYa-
yuu 8 Mecmax nuuieHus c80600bl U NPedoCmaseHo KPUMUHOIOSUYECKYIO XapaKme-
PUCIMUKY NPeCTyRIeHUAM, KOMopble MaM CO8EePUIAIOMCAL.

Axyenmuposano eHuManue Ha USMEHEHUSX 68 Y20106HO-NPOYECCYanIbHOM KOOeKce
Yrpaunwl, ceazannvix ¢ noocnedcmseennocmulo npecmynieHutl, COGepUICHHbIX HA mep-
DPUMOPUAX YYPENCOeHUll UCROTHEHUS HAKA3AHULL U NPAKMUYECKUX NPOOIEeMHbIX 8ONPO-
cax, Komopbvle MO2Ym 803HUKHYMb 80 8PEMs UX PACCAeO08aHUS C1e008AMENIMU Clle0-
cmeeHHblX nodpaszoeneruti I 0cyoapcmeeHHol neHumeHyuapHot cryxcovl Yxkpaunoi.

Ocoboe euumanue 06pawyeHo Ha npoodeMHble BONPOCHL U CLEOCMBEHHbLE CUNY-
ayuu, Komopule 803HUKAIOM B0 8PEMS pACCIe008aHUs. NPECYNIeHUll, COBEPULEHHBIX
Ha meppumopuu yupexscoenuli no UCNOIHEHUIO HaKA3aHUIL.

Knrouesvie cnosa: kpumunozennas cumyayus, RPecmynieHusl, 6bINOIHeHUe HaKa-
3aHull, credosament NOOPA30eieHus], Y20108H0-NPoYeccyanbtblli KOOeKC YKpauHbl.
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Syniavskyi S. M., Yesypenko O. H.

CHARACTERISTICS OF THE CRIMINOGENOUS
SITUATION IN THE FIELD OF DEPRIVATION OF
FREEDOM AND CRIMINAL CHARACTERISTICS OF THE
CRIMES WHICH HAVE BEEN PERFORMED

During the report on the aforementioned issue, attention was paid to the
description of the crime situation in places of detention and a criminological
description of the crimes committed there.

The attention is focused on changes in the criminal-procedural code of Ukraine
related to the investigation of crimes committed on the territory of penitentiary
institutions and practical issues that may arise during their investigation by
investigators of the investigation units of the State Penitentiary Service of Ukraine.
Particular attention is paid to problems and investigative situations that arise during
the investigation of crimes committed in the territory of penal institutions.

One of the main conditions for the complete and comprehensive investigation of
crimes in the VC is the establishment of a permanent interaction between the
investigator and the employees of these institutions. Very often, solving of all these
problems in some way touches upon personal relationships that are made up in the
environment of the convicts, hidding of which they can be interested in.

Key words: criminogenic situation, crimes, execution of penalties, investigation
units, Criminal Procedure Code of Ukraine.
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VIK 351.72
Tkauenko O. I,
KaH/IW/IaT IOPUINYHNX HAYK,
JIOLIEHT Kadeapu aJIMiHICTPATHBHOTO,
LUBUIFHOTO Ta FOCMOJAPCHKOro MpaBa i Mporecy,
Axanemis [lep>xaBHOI neHiTeHniapHOi ciry0u, M. UepHiris, Ykpaina

PEAJIIBAIIISI IPABA TPOMAJISIH HA 3AXUCT
3 BUKOPUCTAHHSM 3BPOI

Cmammio npucesauero O0CIiONCEHHIO NUMAHHSL Peani3ayii 2poMAOIHAMU CB8020
KOHCIUMYYITIHO20 NPAda HA 3aXUCM 610 NPOMUNPABHUX NOCASAHb 3 GUKOPUCHIAHHAM
30poi ma npucmpois 01 8iOCMPINLY NAMPOHIE, CHOPAONCEHUX 2YMOBUMU CHAPIOAMU.
Busnaueno 1io2o npagogy ocHogy ma npoaHaiiz08aHO HEOOIKU YUHHO20 3AKOHOOAE-
CMBa, OCKINbKU HA CbO2OOHT CYCRIIbHI 8IOHOCUHU, NO8 A3aHi 3 00icom 30poi ma npu-
Ccmpoig 051 BIOCMPINLY NAMPOHIB, CNOPAONCEHUX 2YMOBUMU CHAPAOAMU, PESYI0I0Mb-
¢ 6azamvma HOPMAMUBHO-NPABOGUMU AKMAMU, Ceped AKUX — NOCMAHOBU, VKA3U,
HAKA3U, d 3aKOHY, KUl OU pe2yio8as yi NUMAaHHs, 00 Yb020 4ACy 6 HAWI 0epiHcasi
He nputinamo. Pozensoarouu yro npodaemy, agmop Oitiuios 00 8UCHOBKY, WO ii HeoO-
XIOHO SUPIWUMU AKOMOA WEUOUle MA 8 THIMEPECax CYCNibCmea 1 KONCHO20 3aKO0-
HOCILYXHAHO020 SPOMAOSHUNA, d He 6 IHMepecax 0Cif, SKi CXUNbHI 00 84UHEHHS. NPAGO-
nopyuieHtbs.

Came momy HeobXiOHO cmeopumu Oi€8ull 3aKOHO0AGUUL MEXAHIZM, SIKULl OU Ha-
JIEAHCHUM YUHOM 3AKPINI08as ma 3a6e3neuyeas npago cPOMAOSH HA 3AXUCT 3 6UKO-
PUCMAHHAM 36pOT ma npucmpoie 0iist BIOCMPINY NAMPOHIE, CHOPAONCEHUX 2YMOBUMU
CHAPAO0AMU, WO BUKOPUCTOBYENCS 3 MEMOI0 CAMO3AXUCTIY.

Knruosi cnosa: 6esnexa epomadsnn, npago HA 3aXucm HCUmmsi, HOpsi0oK obizy
36poi’ ma npucmpois 0 8iOCMpINY NAMPOHIE, CNOPAONCEHUX SYMOBUMU CHAPIOAMU.

MocTanoBka npodaemu. 19 mortoro 2017 poky, B TpeTiO piuHH-
IO po3CTpiniB Ha Maiinani, B UepHIroBi MpoWIIOB Mapil BIACHHUKIB
30poi. 3aranpHe racio akuii «Hikonu 3HOBY», apyre racio — «30pos —
TBOE MPABO, 3aXUCT — TBil 000B’ A30K».

OpHi€0 3 OCHOBHHX IMpPOOJieM, 10 TypOye Halle CyCHILCTBO, €
ocobucra Oe3rneka rpoMajsH Ta ii 3axucT. IcTopis maroacTBa Oes3are-
PEUHO JIOBOIUTH: JA00POOYT KpaiHM 3aJIGKHTH BiJl TOTO, HACKUIBKU
JIO/IMHA BiguyBae cebe MOBHOIIHHO 3aXHILIEHOI0 Yy CBOIH aepxkasi. B
OCHOBI TpaB JIIOAWHHU 3aKJIaJeHO BU3HAHHS BHYTPIIIHBOI TiTHOCTI Ta
HIHHOCTI JIFOACKKOI ocobucTocti. Lli mpaBa yHiBepcaibHi, HEBiT €MHI
Ta OJHAKOBI JIs BCiX. ToMy mpaBo Ha 3aXUCT OyJIO IPSIMO 3aKpiruie-
HO Yy 3aKoHi, 1[0 Ma€ HaWBHILY OpUANYHY cuity, — KoHcTHTYLIT YK-
painy, sika B 4. 2 cT. 27 nependayae, 1Mo «KOXEH Ma€e MpaBo 3aXHIla-
TH CBOE JKUTTS 1 370pOB’sl, KUTTS 1 370pOB’S IHIIMX JIFOJACH BiA
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MPOTUIPaBHUX TocsiTanby [1]. TIpupoaHuM Ta JOTiYHUM € OakKaHHS
JIOAIMHU BCIMa MOXIJIMBUMH 3acO0aMH 3aXUCTUTH KUTTS, 37A0POB’s
CBOE 1 CBOIX ONM3BKHX, MallHO, BAKOPUCTOBYIOUH 30pOI0 BijJ MPOTHU-
MPaBHUX NOCSTAHb.

Y pO3BHHEHOMY CYCIILJIBCTBI KOXHa 0c00a MOBUHHA MAaTH MaKCH-
MYM MOXKIIMBOCTEH I OXOPOHHU Ta 3aXHCTy NOpyleHux npas. [Ipote
Oy/b-siKe TIPaBO BTpavae CBIili CEHC, SKIO HE CTBOPEHO 3aKOHOaBUOI0
MeXaHi3My, SIKuil OM HaJeKHUM YAHOM HOT0 3aKpIlLTIOBaB Ta 3a0e3e-
4yyBaB. JIOBOIUTHCS KOHCTATYBATH, IO 1HOAI HECIPOMOXKHICTH JepiKa-
BHHUX OpPraHiB BXKUTH peabHUX 3aXO/iB MOA0 3aXUCTY KUTTS UM 370-
POB’si, TIpaB, CBOOOJ] i 3aKOHHHMX IHTEPECIB JIIOJIMHU Ta T'POMAJSTHUHA
CTBOPIOIOTH y HAIIi JIepKaBi CIPUATIMBI YMOBH Il IPOTHIIPABHUX
MOCSTaHb Ha YKUTTS, 3/I0POB’SI JIFOAMUHU Ta ii BJIaCHICTb.

[IpaBoBa pernameHTanis MopsAKy o0iry 30poi Ta MpUCTPOiB IS
BIZICTPiJTy MaTPOHIB, CIIOPS/IKEHUX TYMOBUMH CHapsiiaMH, sIKa BUKO-
PHUCTOBYETHCS 3 METOIO CaMO3aXMCTy, B YKpaiHi Jajiexka BiJl BUMOT
yacy Ta Mae 0e3niu HemoiikiB. Ha cporomHi cycmiibHI BiIHOCHHH,
MoB’s13aHi 3 00iroM 36poi Ta MPUCTPOIB AJIsI BIICTPiTY TATPOHIB, CIIO-
PSIKEHUX TYMOBHUMH CHapsIaMH, PEryJioloThesi OaraTbMa HOpMAaTH-
BHO-TIPaBOBHMH aKTaMH, Cepell SIKHX — ITOCTAaHOBH, YKa3H, HaKasH, a
3aKOHY, SIKMI OW peryjroBaB IIi MHUTaHHS, JIO IIbOr0 Yacy B HaIii
nepkaBi He MpuiHATO. OCcOOIMBOT rOCTPOTH HAOYJIO MHUTAHHS TPUii-
HATTS €IUHOTO KOMILJIEKCHOTO HOPMATHBHO-TIPABOBOTO aKTa, SKHH
Ou perynroBaB 00ir 30poi B3araii Ta IPUCTPOIB AJIS BIACTPLTY HaTpo-
HIB, CIIOPS/IKEHUX TYMOBUMH CHapsiAaMu, B YKpaiHi.

Pa3om 3 TUM 37I0YMHHICTH — OpraHi3oBaHa, 030pO€HA 1 TEXHIYHO
OCHAIL[EHa, CTBOPIOE 3arpo3y PO3BUTKY AEMOKpPATHYHHX IPOIECIB B
Vkpaini. [if mpoTHCTOATH NPAaBOOXOPOHHI OpraHu, sKi B CHIY
00’€KTHBHHX 1 Cy0 €KTHBHHMX MPHYMH HE MOXYTh TOKH 11O 3a0e3me-
YUTH HAICKHHUI IPOMAJICEKUN TIOPSIOK 1 TPOMAJIChKy O€3IeKy, 0Xo-
POHY IHTEpECIB Jiep>KaBH, MPaB i CBOOO TPOMaJIsH. 32 TAKMX YMOB Y
TpOMajiiH BHHHKAE IUIKOM BHUIpaBAaHe Oa)KaHHS 3aXHCTUTH CaMHUX
ce0e BiJ 3TOYMHHUX TOCSITaHb. 3BIJCH 1 MiABUIIEHUH iHTEpeC y TPpo-
MaJIsiH J10 30pOi SIK MOYKJIMBOTO 3aC00y caM03axucTy [2, c. 34].

Peaizariis paB rpomajisiH, 30KpeMa, mpaBa Ha 30pO0, — JaBHS
npobiiema, Mo € MPEAMETOM SIK HAyKOBOT'O TIOIIYKY, TaK i IPaKTHYHO-
ro BTUICHHS Yy TpolLieci 3aKOHOTBOpUOCTi. ToMy mpoOnemMu peamizartii
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IIpaBa, 3aCTOCYBAHHSI 10Or0 HOPM BUCYBAIOTHCS HA MEPIINN [LJIaH, IpU-
BEPTAIOTH JI0 ce0e YBary sIK IOpUANYHOI HAYKH, TaK i TPaKTHKH.

[Ipobnema icHye, ane ii MOTPIOHO BUPIMIMTH SKOMOTa MPaBUIIb-
Hille B IHTepecax CYCHIbCTBA, B IHTEpecax KOXHOrO 3aKOHO-
CIlyXHSIHOTO TPOMaJsIHMHA, a HE B iHTepecax oci0, ki CXWIBHI J0
MPaBoNOpYIIeHb. K HACTIOK, Y OUTBIIOCTI TPOMAJSTH BHHUKAE TO-
qyTTs 0€33aXMCHOCTI Tepell NPOTUNPABHUMH TOCSTaHHAMH Ha ii
KUTTS, 3I0POB’s TA OCOOHMCTY BIIACHICTb.

Cran jpociimkeHHsl. 3arajibHe HayKOBO-TEOPETHYHE MiATPYHTS
JOCIIPKEHHS [OTO MHUTaHHS CTaHOBIATH (yHAaMEHTalIbHI HayKOBi
mpali TaKuX MpoBiTHKUX (axiBIiB y rairy3i Teopii AepkaBu i mpasa Ta
ajMiHicTpaTuBHOrO mpaBa: ABep’sHoBa B., Banaypku O., baxpa-
xa /., bimoyca B., T'onocuiuenka I., I'opucnaecekoro K., Konmnako-
Ba B., Komsroa A., KonormiroBa B., KopeneBa A., Kypuna B., Jlaza-
pesa b., [Terpummna O., Tuxomuposa 0., llkapynu B. Ta iH.

HocnimxenHs npodieM QYHKIIOHYBaHHS JI03BUILHOT CUCTEMH Ta
JO3BUIBHHX MPOBAKEHB, OE3MI0CEPETHHOI0 YACTUHOIO SIKUX € CHCTe-
Ma 00iry 30poi, pparMeHTapHO BUCBITICHO Y POOOTaX BITUM3HSIHMX 1
3apyODKHHMX YyYeHHX, 30kpema: AnicimoBa M., ['ymentoka B., Hdemns-
rina [., Kupuuenka 1., Ky3nenoroi I., Jluxauosa C., Mecxi I'., 1lle-
nkoBHikoBa O. Ta iH.

[Ipobnema agMiHICTPATHBHO-IIPABOBOIO PETYIIOBaHHS TpaBa
TpOMaJsiH Ha BUKOPUCTAaHHS 30pOi Ta MPHUCTPOIB ISl BiACTPLTy maT-
POHIB, CHOPSIKEHUX T'YMOBUMH CHapsiiaMH, 3 iHAWBIAyaJbHOIO Me-
TOIO, CYTHICTb 1 IPaBOBi MmifcTaBu 00Iry 30poi Ta mpUCTPOIB IS Bif-
CTpilly aTPOHIB, CIOPSIKEHUX TYMOBUMHE CHapsIaMH, Ma€ He JTUIIe
TEOpPETUYHE, a i MpaKTHYHE 3HAUCHHS. A 1€ 1Ie pa3 MiJKPEeciIoe aK-
TYaJIbHICTh TIPOOJIEMH JOCHIJKEHHSI aJIMiHICTPaTUBHO-IIPABOBUX 3a-
caz 00iry 30poi Ta IpUCTPOIB AJIS BIACTPIIY MATPOHIB, CHIOPSIKEHIX
TYMOBUMH CHapsiiaMH, 110 BUKOPHCTOBYIOTHCS JUISI OXOPOHH Ta 3a-
XUCTY OCOOMCTOCTI, ii JKUTTS, 370pPOB’S, TpaB, CBOOOA 1 3aKOHHUX
iHTEepeciB Ta BIACHOCTI.

Merta cTaTTi 1OJIATaE B TOMY, [[00 Ha OCHOBI JIOCSATHEHb HAYKU
KOHCTHUTYIIHHOTO Ta aJIMiHICTPaTUBHOTO MpaBa, YUHHOTO 3aKOHOAB-
cTBa YKpaiHu 3JIHCHUTH aHaJli3 TEOPETUUHUX 3aca]] i IPaBOBOTO pe-
T'YJIIOBaHHS MUTaHb, MOB’S3aHUX 3 peallizalliclo NMpaBa IPOMasiH Ha
BHUKOPHUCTaHHS 30poi Ta MPUCTPOIB IS BiACTPUTY MATPOHIB, CHOpPS-
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JDKEHUX TYMOBHUMH CHapsiiaMH, B IHAMBIIyaJlbHUX HUISX B YKpaiHi,
miicTaB iX 00iry Ta BUKOPUCTaHHS 3 METOI0 CaMOOOOpOHH.

Buknan ocHoBHoro marepiany. Byap-sika TotaniTapHa aepxaBa
BUPI3HIETHCS MPHHIIUIIOBOIO KOPCTKOI MO3HUIIE€I0 MI0A0 30pOHHOr0
nuTaHHs. SIK CBIUUTH MPaKTUKA, HASABHICTh HE3apEECTPOBAHOI 30pOi
y «MOXKHOBJIQ/IIIBY» cripaBa OyJeHHa 1 JUId HUX Oe3rneyHa.

Tpu cronittst ToMy iTaniiicekuii topuct Yeszape bekkapis — pogo-
HAYaJIbHUK «KJIACHYHOI» IIKOJIM B HAyI[l KPUMIHAJIBHOTO MpaBa, Ie-
pendavaroun ChHOrOJHIIIHIO MPOOJIEMY MPO MPaBO JItOJEH Ha 30poto,
nucaB: «J{MKTaTOPChKI PEeKUMH 3aBXKIM HAMaraloThCs PO330poiTh
3aKOHOCTYXHSHUX TPOMAJsIH, ... 3aKOHHM, IO 3a00pOHSIOTh HOCIHHS
30poi, ... p0330POIOIOTH TUTBKK THX, XTO HE Ma€ Hamipy poOHUTH 3I10-
quHm» [3, c. 326].

YoMy Tak Ba)JIMBa Jieraiizailis caMe KOPOTKOCTBOJILHOI 30poi —
mictoneTiB Ta peBonbBepiB? OcHOBHA iXHsI mepeBara — MOXIIHBICTh
MPUXOBAHOTO HOCIHHS, CTBOPEHHS CUTYyallil HEeBU3HAUYCHOCTI AJIS T10-
TEHI[IIHOrO 37104MHIIA. BiH He 3Hae, 030poeHa Oro MOXKIIMBA KEPTBA
gy Hi. ToMy Bl MpUXOBaHOTO HOCIHHS 30poi OyAyTh y BUTpalll HE
TUIBKY 11 BJIACHUKH, aJIe i CYCIUILCTBO B ILJIOMY.

[IpaBo camo3axucTy 3a JOIOMOTOI0 BUKOpPHCTAaHHS 30poi rpoma-
JSTHAMU € CKJIaTHOI0 CTPYKTYPHOIO KaTeropiero, TOMy He MOXHa HOro
OTOTOXKHIOBATH TUILKH 3 HEOOX1THOK 00OPOHOI0 Ta KpaliHbOI HE00-
xigHictio. BimmoBimHo 10 4. 5 ct. 55 Koncrurymii Ykpainu [1] xo-
KEH Ma€ MpaBo OyAb-SKUMH He 3a00pOHEHMMH 3aKOHOM 3aco0amu
3axHIIaTA CBOI MpaBa i cBOOOIM BiJl MOPYIIEHD i MPOTHUIIPABHUX I10-
csiraHb. 3aKOH mepeadavyae NMeBHI BUHATKH (Tak 3BaHI CreliaibHI BU-
1M HeoOXiZJHOT 00OPOHHM) i3 3arajibHOTO MpaBUJIa PO Te, IO 338 HE0O-
xiiHOT 000pOoHM 0c00a, sKa 3aXMINAETHCS, MOBUHHA JIOJICPKYBATHCS
BHU3HAYEHOI MEXi, 3aB/IaI0YX MIKOLY TOMY, XTO MOCSTAE.

30post — KynbTypHa CHaJIIMHA Hallil, BaXKJIMBa CKIIaJ0Ba Xapak-
TEpUCTUKU OyIb-AKOi enoxu Ta ii KyapTypu. JlromuHa i 30post 3 AaB-
HiX 9aciB HEpO3AUIPHO MAHAPYIOTh IUIAXOM eBoromii. CTaBIeHHS 0
ocobucToi 30poi — o/1HA 3 MIKABUX XapaKTEPUCTHK OYIb-sIKOi KpaiHH.
Tyt HemMae €MHOrO MiTXO/ay, B KOXHOI JiepKaBu € CBOs crienudika,
CBOI HaIllOHAJIbHI OCOOJIMBOCTI, CBOI TPaJUIIii 1 CBOE 3aKOHOJIABCTBO
[4, c. 220].
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Crenndivni icropuuHi obctaBuHHA B YKpaiHi chopmyBaiu meBHi
Tpaauiii BomoaiHHs 30poero. BpooBxk cTONITH JTI0AM BHUPILIYBaIH
CBOi CyIEPEYKH JOCUTh 4YacTO 3a JONOMOror 30poi. 30post sk
nmam’siTka icTopii i eIeMEeHT MaTepialbHOI KyJbTypu Hece iH(opmMa-
LiI0 PO PiBEHbB 1 CTYMiHb PO3BUTKY TOTOYACHOTO CYCIJILCTBA, Xapa-
KTep 1 CHpsAMYBaHHS ICTOPUYHHMX KOHTAKTiB, COLiaJIbHI BiJHOCHHHU
JIIOJICBKUX CIUILHOT 1 30epirae B co0i mepeIoBi JYMKH, iJiel 1 TeXHO-
JIOT14YH1 pillIeHHs, Bii BUPIIICHHS SIKMX 3aJIeXall0 PO3B’sS3aHHS MPO-
OJeM, 110 TOCTaBalM Mepes JIOJUHO. 3a YaciB KO3albKOi JAep:KaBu
(XVI-XVIl cr.) mabns crama cumBoiioM cBobomu [5]. OcobmuBy
yBary moTpiOHO 3BEpHYTH Ha BHHATKOBHH CTaH KO3aKiB y MpaBi BO-
JoiHHs 30poero. 1le 00yMOBIIOBAIOCS THM, IO KO3allbKi aMIHICT-
paTHBHO-TEPUTOpiaNbHI (HOpMYBaHHS 3HAXOIWINCH Y TIPUKOPAOHHUX
perioHax, a TakoX MOpyd 3 MiCLIEBOCTSIMH, Jie Oyna Hebe3redHa KpH-
MiHOT€HHa CUTYalis (HalmpuKiIaj, TIopyd 3 MIiCHSMHU MPOKUBAHHS TO-
puiB). Kpim Toro, HeoOXigHO BpaxoByBaTH, IO KO3aKH MepedyBaIn
Ha BIMCBHKOBIN CITy>x01 (iiicHii a00 B pe3epBi) 1 MOCTiHO 3aiTydaiu-
sl 10 BUKOHAHHS BIICBKOBHX 00O0B’SI3KIB.

Hampukinmi XX cTomitTst 3’SBHBCS 1 CTaB PO3BUBATHUCS HOBUIA
HanpsiM — 30post Jyis camoo0oponu. Ha anb, BiCyTHICTE B YKpaiHi
€IMHOTO KOHCOJIIYIOUOr0 3aKOHY, SIKUM OW perynaoBaB BiJHOCHHH
00iry 30poi y CyCHiIbCTRBI, 3aBaka€e 3/IHCHUTH y3arajlbHEHHS Ha PiB-
Hi COIiaJIbHUX CHUCTEM YIPAaBIIHHA Ta ONpPANIOBATH BiAMOBIAHI TO-
HATTS 1010 00iry 30poi.

[IpaBo rpoMansH Ha BOJNOMIHHS 30pO€l0, TPUPOIHO, TIEBHOIO Mi-
POIO BCTymae B KOH(IIKT 3 MPaBOM iHIIUX FPOMAJISIH HA KUTTS 1 3710-
pOB’s, TOMY WIO BH3HAYa€ MOTEHIIHHY MOXJIHMBICTh BUKOPHUCTAHHS
i€l 30poi Ha ypayKeHHs MPOTH IHIMX TpoMaisH [6, c. 62]. 30pos
(oco0nMBO BOTHEMAJIbHA), CHPSIMOBaHA MPOTH JIFOJWHU, 3JlaTHA HE
TUJIbKY HAHECTH B THX 200 IHIIUX MacmTadax IIKOAY 370pOB’I0, ajie i
M030aBUTH KUTTA TY JIIOJUHY, IPOTH KO BOHA 3aCTOCOBYEThCS. To-
My TIPaBOOXOPOHHI OpTaHW BiAIOBIHO A0 MPaBOBUX HOPM 3IIiICHIO-
I0Th SIK JIO3BUIBHI (BUJIa4ya JO3BOJIIB HA MPABO BOJOIIHHS, 30epekKeH-
Hs 30poi), Tak i KOHTpOJNBHI (TepeBipka 3aKOHHOCTI BOJOAIHHS
30poeto, 30ip BilOMOCTEl Mpo BUMAIKH 3aCTOCYBaHHs 30poi Ha ypa-
YKEHHS IPOTH JIIOAMHU i OLliIHKa MPAaBOMIPHOCTI TAKOTO 3aCTOCYBaHHS
30poi) mpoueaypu.
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Takum 4rHOM, HEOOXIIHO MPUHHATH €AUHUNA KOMIUIEKCHUH HOp-
MaTHBHO-TIPABOBHH aKT, SIKM OM peryiroBaB oOir 30poi B3araini Ta
MPHUCTPOIB AT BiACTPiTy MAaTPOHIB, CHOPSAHKEHUX TYMOBHMHU CHapsI-
namu, B YKpaiHi.

[leBra poboTa y IIbOMY HampsIMKy BiK€ MpOBOAMIAch. Tak, y
npoekti 3akony Ne 2105 [7] «I[Ipo o6ir 30poi HEBiliCHBKOBOTO MpH3-
HauyeHHs» Big 09.02.2009 3a3HayeHO, 110 1€l HOPMATUBHO-TTPABOBHIA
aKT peryJjioe MPaBOBiIHOCHHY, IO BAHUKAIOTH MiJ 4ac 00iry B Ykpa-
iHi 30poi HEBICHKOBOTO MpHU3HAYEHHsS Ta OoempumaciB a0 Hei, i
CTIPSIMOBAHUI Ha 3aXHCT JKUTTS Ta 3JI0pOB’s, MpaB 1 cBoOOI rpoma-
IsIH, yCiX ()OpM BIIACHOCTi, OXOPOHY T'POMAJCHKOrO MOPSAKY 1 MpH-
POAHUX pecypciB, CTBOPEHHS YMOB Ui BIHCHKOBO-NATPIOTHYHOIO
BHUXOBaHHSI MOJIOZi, PO3BUTKY BITYM3HSIHOTO 30pOHOBOI'0 BUPOOHUII-
TBa, CTPUICHBKOIO CHOPTY Ta TOJIOBAHHS, BIJIHOBJICHHS TPaJIUIIii
YKpaTHCBKOTO KO03allTBA, a TAKOX 3MIllHEHHS MIKHAPOIHOTO CIiBPO-
OiTHMIITBA B OOPOTHOI 31 37IOUMHHICTIO Ta HE3aKOHHUM 00irom 30poi.

Crarts 1 3a3Ha4eHOr0 3aKOHY 3aKpiNuia MOHSTTS «IIiCTOJNETH, pe-
BOJIBBEPH, IPU3HAYCH] JJIsl CTPUIHOM MaTpOHAMH, CIIOPSIKEHIMH eJla-
CTUYHUMHU CHapslaMUd HECMEpTENbHOI [il» — KOPOTKOCTBOJIbHA TJ1aj-
KOCTBOJIbHA 30p0si HECMEpTEeNbHOI Aii BITYM3HSHOIO BHPOOHHIITBA,
KOHCTPYKTMBHO NIPU3HAYEHA Ta TEXHIYHO MPHUAATHA ISl TAMYAaCOBOTO
BUBEJICHHS JIIOJIMHU 31 CTaHy, NPUAATHOTO AJISl Hamay, HUIIXOM Bifl-
CTpilly MaTPOHIB, CHOPSPKEHUX TYMOBUMH M aHAJIOTYHAMH 33 CBOI-
MU BJIACTUBOCTSIMHU METAJIbHUMHU CHAPSIaMH HECMEPTENIbHOT Hii [7].

Takox Brepile Ha 3aKOHOJAaBYOMY PiBHI Oyia cripoba 3aKkpiluTH
MOHSATTS «30pos caMo00OpoHU». A caMe — 11e BUJ 30poi, sSika 3a CBOi-
MU KOHCTPYKTUBHUMH Ta TaKTUKO-TEXHIYHUMH JaHWMH MpH3HaYeHa
JUTSl BUKOPUCTAHHS 3 METOI0 CAMO3aXHUCTY, 3aXHCTY 1HIIMX IPOMAISH
1 MaifHa BiJ 3JIOYMHHHX Ta MPOTHNpPAaBHUX mocaranb. Jlo Hel came i
HaJeXKaTh MICTOJETH 1 PEBONBBEPH, MATPOHU JO SKUX CIOPSKEHI
ryMOBUMH a00 IHIIMMH aHAJOTIYHMMH 32 CBOIMH BJIACTUBOCTSIMH
METaJIbHUMHU CHapsJaMi HECMEPTENbHOI Jii, sSKi BiMOBIAAI0Th HOP-
MaM MiHicTepcTBa OXOPOHH 370pOB’sl YKpaiHH.

[poekr 3akony «IIpo muBiIEHY 30poto i Goempumnacu» 1135-1
Big 10.12.2014, posriisig sikoro 0yino BKIFOUEHO J0 MOPSAKY AEHHOT O
mocroi cecii BepxoBHoi Pagu YkpaiHu BocbMOro CKIMKaHHS, 3aKpi-
MUB Take BU3HAUeHHS: «[JIaJKOCTBONBbHA KOPOTKOCTBOJBbHA BOTHE-
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najbHa 30posi TIpU3HAUSHA JUIsl CTPUTLOM OO€erpuIiacaMu, CIIopsiKe-
HUMH €NTaCTUYHMMH METaJIbHUMHU €JIEMEHTAaMH MEHII CMePTEIbHOI
Jii — MICTOJIEeTH Ta PEBONILBEPU 3 BHYTPILIHIM JiaMeTpoOM CTBOJa He
OuthI sk 10 MiniMeTpiB, CHEIiaIbHO CKOHCTPYHOBaHI Ta BUTOTOBJIC-
Hi, a00 mepepobIIeHi I BIACTPUTY OOENMPHITACiB, CIIOPSHKCHUX €1a-
CTUYHUMH METAJIbHUMH SIEMEHTAMH MEHIII CMEPTENIbHOT J1ii» [8].

[Ipore Ha chOTOAHI MUTAHHS aAMIHICTPATHBHO-IIPABOBOTO PEry-
JIIOBAHHS TpaBa TPOMaJIsiH Ha BUKOPHUCTaHHS 30pOi Ta MPUCTPOIB IS
BIZICTpUTy MATPOHIB, CHOPSPKEHNX TYMOBUMH CHapsiiaMH, 3 1HIHBI-
IyaJIbHOIO METOIO TaK 1 3aJIUIIHIOCh HEBUPILIEHUM, €IUHOTO JIF0U0-
r0 HOPMATHUBHO-IIPABOBOr'0 aKTa, SIKUHM OU peryiitoBas o0ir 30poi B3a-
rajii Ta IPUCTPOIB JUIA BiACTPiIY MATPOHIB, CHOPSIHKEHUX TYMOBHUMHU
CHapsiiaMu, B YKpaiHi Ha CbOTOJIHI K He OyI0, TaK i HeMae.

BuCHOBKH. Y3aKOHEHHs IPUPOJAHOrO IIpaBa rpoMalsiH Ha CaMo-
3ax¥CT 3a AOMOMOTOK0 BUKOPUCTaHHS 30poi — Iie Ai€BUIH CTHMYI ISt
3arajibHOrO O370POBJIEHHS CyCIiNbCTBa. TOMYy Jeranizallisi KOpOTKO-
CTBOJIBHOI 30pOi — IIe HE CaMOIlUIb, a iEs-JIOKOMOTHUB JUISl TIOJIII-
LICHHS JKUTTA.

BusHaHHS 32 0COOMCTICTIO TIpaBa Ha BUKOPUCTAHHS 30poi B 1HAU-
BiJlyalbHUX LUIAX BiJl 3arpOKyl04oi HEeOe3MeKH € HEeBill’€MHUM ele-
MEHTOM IIPaBOBOI'0 PETYIIOBaHHs Oy/b-SKO1 [IMBUTI30BAHOI IepKaBH.
Bukopucranus 30poi B iHAMBIAyalbHUX LUIAX MPHU3HAYEHE IJISI OCO-
OHCTOro BUKOPUCTAHHSI 3 METOI0 3aXMCTy CBOTO YKHTTS, 3A0pPOB 4,
BJIACHOCTI Ta >KUTTSI, 370pOB’Sl IHIIMX TPOMAJSH BiJl MPOTUIIPAaBHUX
MOCSTaHb.

CamMe TOMYy HEOOXiTHO CTBOPHUTH JI€BHI 3aKOHOJIABYMI Mexa-
HI3M, SIKUM OM HaJIGKHMM YMHOM 3aKpIIUIIOBaB Ta 3a0e3reuyBaB mpa-
BO TPOMaJISIH Ha 3aXHCT 3 BUKOPHCTaHHSM 30pOi Ta MPUCTPOIB IS
BIZICTPiJTy MAaTPOHIB, CIIOPS/IKEHUX TYMOBUMH CHapsiiaMH, sIKa BUKO-
PHUCTOBYETHCS 3 METOIO CAMO3aXHUCTY.
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Tkauenko A. T'.

PEAJIM3ALIUSA ITPABA I'PAJKIAH HA 3ALLIUTY
C UCIHIOJIb30OBAHUEM OPYKUS

Cmambps nocesuena Uccned08aHur0 8ONPOCa Peanu3ayuu SPANCOaHam c60e20
KOHCIMUMYYUOHHO20 NPABA HA 3AUUmy Om NPOMUSONPAGHbIX NOCA2AMENIbCME C UCNO-
JIb306AHUEM OPYICUL U YCIPOUCME Ol OMCMpPeNd NAmpOHO8, CHAPSINCEHHbIX De3l-
HosbMmu cHapsoamu. Onpedenena e2o npagosas OCHOBA U NPOAHAIUIUPOBAHbI HEDO-
cmamku Oeticmeyowe2o 3aKOHO0AMeIbCmea, MaxK KaKk Ha ce200Hs 0OWecmeeHHbie
OMHOWLEHUS], CEA3AHHbIE C 000POMOM OPYIICUsL U YCIMPOUCmE Olsi OMCmpend nampo-
HOB, CHAPSNCEHHBIX DE3UHOBLIMU CHAPSOAMU, Pe2YIUPYIOMC OeCImKAMU HOPpMAmus-
HO-NPABOBbIX AKMOB, CPedu KOMOPbIX — NOCMAHOBNEHUS, YKA3bl, NPUKA3bl, d 3AKOHA,
KOmOpblil Obl pe2yiuposan 3mu 60npocsl, 00 CUX NOp 6 Haulel CMpane He NPUHAMO.
Paccmampusas dannyro npobremy agmop npuwiell K 8bl800y, 4mo ee HeoOXooumo pe-
WUMb KAK MOJICHO CKOpee U 8 UHMepecax oouecmsd t Kancoo2o 3aKOHONOCILYUHOZO
2PANCOAHUHA, 4 He 8 UHMEPeCcax Uy, CKIOHHBIX K COBEPUIEHUIO NPABOHAPYULEHUL.

Hmenno nosmomy neob6xo0umo co30amuv 0elicmeeHHblll 3aKOHOOAMENbHbII Me-
XAHU3M, KOMOopblti bl OONHCHBIM 00PA30M 3AKPENTIS U 00ECNeUUsan Npaso parcoaH
HA 3auumy ¢ UCNONb308AHUEM OPYICUsL U YCHPOUCME Ol OMCmpend nampoHos,
CHAPAINCEHHBIX PE3UHOBLIMU CHAPAOAMU, YMO UCROLb3VEMCIL 8 YEISIX CAMO3AUSUIMDI.

Knrouesvie cnosa: 6e30nacHocmo 2patcoaH, npago HA 3aujumy HCUHU, NOpsi-
00K 060poma OpyHCUsL U YCMPoUcme Oiisk OMCMpena NAMpPOHO8, CHAPSNCEHHbIX Pe3ii-
HOBbIMU CHAPAOAMU.
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Tkachenko O. H.

IMPLEMENTATION OF THE RIGHTS OF CITIZENS FOR
PROTECTION WITH USE OF WEAPONS

The article is devoted to the study of the issue of the citizens’ realization of their
constitutional right to protect against unlawful encroachments using weapons and
devices for shooting cartridges equipped with rubber projectiles. It defines its legal
basis and analyzes the shortcomings of the current legislation, as today the social
relations connected with the circulation of weapons and devices for shooting
cartridges equipped with rubber shells are regulated by dozens of normative and
legal acts, among them - decrees, decrees, orders, and The law regulating these
issues has not been adopted in our country by this time. Considering this problem,
the author came to the conclusion that it should be resolved as soon as possible, in
the interests of society and every law-abiding citizen, and not in the interests of those
who are inclined to commit offenses.

The problem of administrative and legal regulation of the citizens’ right to use
weapons and devices for shooting cartridges equipped with rubber projectiles, for an
individual purpose, the essence and legal grounds for the circulation of weapons and
devices for shooting cartridges equipped with rubber shells, has not only theoretical
but also practical significance. This again emphasizes the urgency of the problem of
the study of the legal and administrative framework for the circulation of weapons
and devices for shooting cartridges equipped with rubber shells used to protect and
protect the person, his life, health, rights, freedoms and legitimate interests and
property.

The article deals with the theoretical and legal provisions of the updated
legislation of Ukraine, namely, the draft Law No. 2105 "On the Circulation of Non-
Military Destruction Weapons" of 09.02.2009, and the Draft Law "On Civilian
Weapons and Ammunition"” 1135-1 dated 10.12.2014 which was included to the
agenda of the sixth session of the Verkhovna Rada of Ukraine of the eighth
convocation.

Key words: citizens’ safety, the right to protect life, the order of arms
circulation and devices for shooting ammunition equipped with rubber shells,
administrative and legal regulation, rights, freedoms and legitimate interests.
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KaH/W/aT IOPUIMYHNX HaYK, JOIECHT,
JIHIIpOIIeTpOBCHKUIA fiep>KaBHUIN YHIBEPCUTET
BHYTpIiIIHIX cripas, M. J{Hinpo, YkpaiHa;
Iab6aucruii B. B.,
JIOKTOp IOPUJUYHUX HayK, JAOLIEHT,
JIHIIpONIeTpOBCHKUIA ep>KaBHUIN YHIBEPCUTET
BHYTpIIIHIX criipas, M. JIHinpo, Ykpaina
AKTYAJIBHI IINTAHHSA BAOCKOHAJIEHHS IIAXO/AIB
JIO MIATOTOBKHU KAIPIB JIJISI JIEPYKABHOI
KPUMIHAJIbHO-BUKOHABYOI CJ1YKBU YKPAITHU'

Koucruryiist Ykpainu mporojocuia JIFOJUHY HaWBHIIOK COIli-
AJIBHOIO LIHHICTIO B JepikaBi. J{i1s1 3a0e3neueHHs Takoro NocTynary B
cT. 92 OcHOBHOr0 3aKOHY BH3HAYEHO HAMOLIBII BaXJIMBI CPEepH Cyc-
MTBHOTO PO3BUTKY, SIKI BU3HAYAIOTHCS BUHATKOBO 3aKOHaMHU Y Kpai-
Hu. OJHI€I0 3 HUX € OpraHi3allis 1 JisUTbHICTh OpTaHiB Ta YCTAHOB BU-
KOHaHHS TIOKapaHb, 10 BiAHOCUTH Oy/Ib-SKi MOPYIICHHS 3aKOHHOCTI
B Wil cepi 10 TaKkuX, SKi HETATMBHO BILTMBAIOTh HA PO3BUTOK KpaiHH
i, K HACIJIOK, TPU3BOJATH JI0 HEMOXKIIMBOCTI HAJIGKHOTO 3a0e3re-
YCHHS ITpaB 1 CBOOOI JIFOIMHU 1 TPOMAISTHUHA.

VY 3B’S3Ky 3 IIUM CJIiJ1 3a3HAYUTH, 10 OJHUM 3 MPIOPUTETHHUX 3a-
BJIaHb KPUMIHAJIbHO-BUKOHABYOI TMOJITUKU JEPKaBU € 3amoOiraHHs
3JIOYHHHOCTI B MICLSIX 1T030aBiIeHHs BOJi. OCKIILKH, HE3BAXKAIOUH HA
3arajibHe 3HIDKCHHS KUIBKOCTI 3aCy/DKEHHX, SIKi BiOyBaroTh IOKa-
paHHA B ycTaHoBax Jlep»aBHOI KpUMiHaIbHO-BHKOHABYOI CITY:KOH
VYxpainu (gani — JKBCY), piBeHb 37T04MHHOCTI cepell 3aCy/PKEHHIX Ta
0Ci0, y34THX IiJ] BApTy, CYTTEBUX MOKPAICHb HE 3a3HaB.

Tak, cranom Ha 1 ciuast 2017 p. y cdepi ynpasninas JKBCY ne-
pedyBaio 148 ycraHoB BUKOHaHHS MokapaHb (naini — YBII) Ta cmigunx
i3omsTopiB (mani — CI30), po3raioBaHux Ha TEPUTOPIi, MO KOHTPO-
JIIOETBCS YKPATHCHKOIO BJIAJIOND, B SKHX yTpuMyBaiock 60 399 ocib, a
craHoM Ha | ciuast 2016 p. — 69 997 oci6. TobTo 3a pik YMCENBHICTH

! Penensist Ha kuury: Jenucos C. @., Ilagnos B. I'. 36ipHUK TeCTIB JUIsl KOHTPOIBHOI IIEPEBIpKH
3HaHb KypPCaHTIB, CTY[EHTIB Ta CIyXadiB 3 Kypcy «KpiMiHaIbHO-BHKOHABYE IIPaBOY. YepHiriB:
Axanemis II1TC, 2017. 352 ¢c.
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3aCy/DKCHUX Y MICISIX T1030aBJICHHs BOJII 3MeHIwIach Ha 9 598 ocio,
a6o Ha 13,71 % [1]. A cranom Ha 1 nuctonmazga 2017 p. y 148 VBII ta
CI30 yrpumysanock ycsoro 58,6 trc. oci6. ¥ tomy umcii y CI30 —
19,4 Tuc., y BUIpaBHUX KOJOHISX — 37,2 TUC., Y BUNIPABHUX LIEHTpax —
1 822 ocobu Ta y BUXOBHUX KOJIOHIsSIX — 162 ocodu [2].

[Mpuyomy 3a odimifinoto iHpopMaiiero MiHicTepcTBa IOCTUIIT
VYxpainu npotsirom I miBpivust 2017 p. B YBII ta CI30 3acymkennmu
Ta 0co0aMu, B3ATUMH i BapTy, BUMHEHO 196 3moumHiB mpotu 158
3a aHajnoriyHuit nepiox 2016 p., adbo Ha 24 % Oinbie [3, c. 1].

Cranom Ha 31 sxoBTHS 2017 p., TOPIBHSHO 3 aHAIOTTYHUM TIEpio-
nom 2016 p., KUTBKICTh 37104MHIB 3pociia Ha 25 %: 310 mpotu 248. k-
0 po3risAaTy cTpykrypy 3nmounHHocti B YBII ta CI30, To HalOUTh-
11Ie, TIPY MOPIBHSHHI Y BiZICOTKAaX, 3pOCia KUIbKICTh: YMUCHUX BOUBCTB
(ct. 115 KK) — 1a 500 % (3 1 mo 6); kpanibkok (ct. 185 KK) — Ha 400 %
(3 1 mo 5); yMUCHUX TSKKUX TilecHHX ymkomkeHb (cT. 121 KK) — na
300 % (3 2 o 6); miif, 1110 JIE30PraHi3yIOTh POOOTY BUIIPABHUX YCTAHOB
(ct. 392 KK) — Ha 150 % (3 2 10 5); yXusnieHb BiJl BiZOyBaHHS MOKapaH-
Hs (cT. 390 KK Ykpainu) — Ha 87,9 % (3 33 10 62), morpo3 abo HaCHIb-
crBa mojo npanisHukie YBII (cr. 342, 345 KK Ykpainu) — Ha 38,5 %
(3 13 1o 18) Ta 3m0umnHIB y cthepi 00iry HapKoTHUHUX 32c00iB (cT. 307,
309 KK Ykpainn) — Ha 20,7 % (3 82 10 99) [4].

Tomy 3aramom koedimieHT 3104nHHOCTI B miomy mo JKBCY
3pic Ha 28,89 % (3 4,11 10 5,29 y po3paxyHky Ha 1 THC. 0Ci0) [4].

Kpim Toro, cranom Ha 31 x0BTHs1 2017 p. 3yCHJUIIMHU OmepaTHUB-
Hux migpozainie YBII ta CI30 3pobneno 3amo0ikHI 3aX0Id IIOA0
BUMHEHHSI 3aCY/DKEHUMH Ta 0C00aMu, B3ITUMH IIiJ1 BapTy, 3 152 310-
YHHIB, y TOMY YHCIIi: HE JJOMYIIEHO BOMBCTB, 3aXOIJICHHS 3aPYYHHUKIB
Ta HIIUX PE30OHAHCHUX 37104nHIB. [Ipruomy 3a aHayoOriuHUI mepion
2016 p. Oyno nonepemkeHo 3 235 3nounHis [3; 4].

Pa3zom 3 TM BHacCIiZIOK ¢1a0Koi opraHizaiii npoQiTaKTHIHOT Po-
00TH Ta HAJIEKHOTO JIOKYMEHTYBaHHS NPOTHUIPABHHUX [iii 3acypke-
HUX 3 OOKYy KEpiBHHITBA OKPEMHX MDKpEriOHaJIbHHUX YIPAaBIiHb 3
MUTaHb BUKOHAHHS KPUMiHAILHUX MOKapaHb Ta npobaiii MiHicTepc-
TBa IOCTHIII YKpaiHW MPU3BOJUTH O 3HAYHOTO MOTIpLIEHHS omepa-
TuBHOI 0O0ctanoBku B Y BII ta CI30.

Harmpuxan, nmpomoBxkye 3aluIIaTUCh CKIaHUM cTaHoBuile B Ku-
iBcbkomy CI30, ne 3acymkeHi HEraTHBHOI CIIPAMOBAHOCTI aKTHBHO
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POBIOBCIOIKYIOTh «3IOAINCHKI 3BMYAl Ta TpaauIii», BUILHO mepecy-
BAIOTHCS 110 TEPUTOPIl PEKUMHUX KOPITYCiB, MAlOTh B KOPHCTYBaHHI
BEIIMKY KUIbKICTh 3a00pOHEHHX MPEAMETIB, BXKUBAIOTh CIIMPTHI HAroi
Ta ixme. OKkpeMo CITiJ| 3a3HAYUTH, 1110 Ha CTaH ONepaTUBHOI 0OCTaHOB-
KM B 3a3HauCHIN YCTaHOBI 3a CIIPHUSIHHSM aJIMIHICTpAIlil 3/{IHCHIOEThCSI
3HAYHHUH HETaTUBHUI BILUIMB 3 OOKY KpUMIHAILHUX aBTOPUTETIB 3 BOJII.
Tak, y uepBHi 2017 p. ouH i3 «370/iiB y 3aKOH1» 3 JO3BOIY KEPiBHUII-
TBA YCTAaHOBH Ha aBTOMOOLII 3aBi3 Ha TEPUTOPIIO 30HH, IIO OXOPOHS-
€TbCS, LIMTapKH, Yail Ta MPOAYKTH XapuyBaHHs [3, c. 11].

A B okpemux YBII IliBnerno-CxigHOr0 MiXKperioHaJILHOTO YII-
paBIiHHS 3 TMTaHb BUKOHAHHS KPUMIiHAIBHUX MMOKapaHb Ta Mpoodarttii
MinictepcTBa tocTullii YKpaiHu HaOyJI0 CHCTEMHOI'0 XapakTepy Ha-
JaHHS 320X0UY€Hb Ta 3aCTOCYBAaHHS PI3HHUX MBI JI0 3aCyIKEHUX He-
TaTUBHOI CIIPSIMOBAHOCTI 1 0ci0, siki nepeOyBalOTh Ha ONEPATUBHO-
npodinakTuaHOoMy 00IiKy. Tak:

- y CenigiBcbkiil BunpaBHiii koJoHii (Ne 82) HajaBanmuch 3a0X0-
yeHHs1 3acymkeHomy C., skuii mnepeOyBaB Ha OINEpaTHBHO-
npodiakTHYHOMY OOJIKY SIK 3aCy/PKEHHiH 3a BOMBCTBO Ha 3aMOB-
JICHHS Ta BBA)KAaBCS TAK 3BAHUM «CMOTPSIIM» 32 YCTaHOBOIO;

-y ConoHsiHChKil BUNpaBHiit kosoHii (Ne 21) BHACKIAOK HalaHHS
3a0X04eHb 3acymkeHomy [., skuil mnepeOyBaB Ha OMNEpPaTHBHO-
npodinakTHIHOMY OOJIKY SIK Jifiep 3JIOYMHHOTO CEepefoBHINA Ta
MPUPaxXOBYBaB ce0e 10 «CMOTPSIINX», OCTAHHBOTO 0YJI0 TIepeBeIeHO
1o Irpencekoro BumpaBHoro neHtpy (Ne 133). Matoun 3aoxo4eHHS,
3a3HaYCHUN 3aCy/PKEHHH 3BEpHYBCS 3 KJIOMOTaHHIM JO CYIy LIOJ0
PO3IMIISAY MUTAHHS PO HOr0 YMOBHO-JOCTPOKOBE 3BUILHEHHS, SIKE B
TpaBHi 2017 p. cyn 3a10BOJBLHHB, Ta 3acy/pkeHoro I'. 0yno ymoBHO-
JOCTPOKOBO 3BUIbHEHO 3 BUIIEBKA3aHOTO BUIIPABHOTO LIEHTPY.

[ocnabnenns B YBII Ta CI30 BUMOIrIIMBOCTI 70 3aCyIKEHUX Ta
0ci0, y34THX IiJ BapTy, MO3HAYMIOCH Ha OpMyBaHHI arpecii ocTaH-
HiX moao nepcoHany [3, c. 11-12]. Lle miaTBepIKyOTh BHILICHABE-
JIeH1 JaHi Tpo 3pOCTaHHs KUTBKOCTI MOrpo3 abo HAacHUIIbCTBA OO
npauiBHukiB YBII (ct. 342, 345 KK Ykpainu) Ha 38,5 %.

Takox ciiz 3a3HaYNUTH, IO B OKPEMUX YCTaHOBAX Yepe3 HU3bKUii
piBeHb opraHizaiii po60oTH 100 3amodiraHHs crpod JOCTaBKH 3a00-
POHEHHX MpPEAMETIB 3acy/KeHI MalOTh 3MOI'y BUKOPHCTOBYBATH 3a-
coOH MOOITBEHOTO 3B’5I3KY, 3a JOMOMOTOI0 SKMX HE TINBKH OpPTaHi3o-
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BYIOTh JJOCTaBKY 3a00POHEHUX MPEAMETIB, a 1 BUNHSIOTH HOBI 37104H-
uu [3, c. 17].

Cepen BenMKOi KUTBKOCTI MPUYHMH Ta YMOB, IO CHPHUSUIIA BYMHEH-
HIO 3JIOYMHIB 3aCy/PKEHHMH Ta 0CO0aMHM, B3ATUMH IIiJ BapTy, KepiB-
Huireo JIKBCY nijkoM mpaBuJIbHO Ha3UBa€, 30KpeMa, Taki sK:

- cnabKa orepaTHBHa 00I3HAHICTh MPO HETAaTHBHI SBUILA Ta MPO-
1ecH, 110 BigOyBarOThCs B CEPENIOBHII 3aCyIDKEHUX Ta Oci0, y3iTHX
i Bapry;

- Oe3BianoOBiNaIBHE cTaBIcHHS KepiBHuITBa Y BII 1110710 BUKOHAH-
HSl Ta JOTPUMAaHHS BUMOI' 3aKOHIB YKpaiHM Ta iHIIMX HOPMATHUBHO-
MPaBOBUX aKTiB y YacTWHI 3a0e3leueHHs MOpsAKY BifOyBaHHS Ta BH-
KOHaHHS TIOKapaHHs (PeKUMY) 3aCyPKEHUMH Ta MIEPCOHAIOM YCTaHOB;

- He3aJI0BUIbHA OpraHizallisi B3a€MOJIi BiJMOBITHUX MiIPO3ILTIB
ta cinyx0 YBII ta CI30 y npoBeneHHI 3amo0iHO-POpUIaKTHIHOT
poboru [3, c. 18-19].

BBaxkaemo, 110 OJIHUM 13 IUISAXIB €PEKTUBHOI peaizallii aepixas-
HOI MONITUKH Y cdepi 3amobiranus 3mounHam B Y BII mae cratu ome-
paTHBHE Ta SIKICHE IMiJBHUILEHHSA PiBHS MPaBOBOI MiATOTOBKH MEPCO-
nary JKBCY, ockinpku ii HemocTaTHiId piBeHb CIpHUS€ TMOsBI
BHIII€3a3HaYCHUX MPUYHMH Ta YMOB BUMHEHHS 3JI0YMHIB 3aCy/PKEHUMH
Ta 0c00aMu, B3ITHMHU IIiJ] BapTy.

OcCBIiTHI TIpPOIlEC BUIIOTO HABUYAJIBHOTO 3aKiaay cepel 3a-
raJIbHUX MHUTaHb CBOTO 3a0e3IeUeHHs nependadae 00OB’I3KOBE Bpa-
XyBaHH crienn(iky MiATOTOBKK MONOANX (paxiBIiB JUIs Pi3HUX raiy-
3efl mepkaBHOro OYAIBHHIITBA Ta MICIIEBOTO CaMOBPSAYBaHHSL
Oco0JIMBY poOJIb TYT Biirpae OPUCIIPYACHIIS, aJKe OyAb-sKa JisUTb-
HICTh Ma€ 3JIIHCHIOBATHCS BUHSATKOBO B MEXKaX MPAaBOBOTO IOJIS, 3a-
OesledyBaTH Ta KOHTPOJIIOBATH sIKE TOKIMKAHWN Cy4acHHUH FOPHCT,
0e3 aKTUBHOI y4acTi Ta CBiZIOMOT MO3UIIIT KOO MOJaibIili po30y10Ba
MpaBoOBOi Jep>kaBH Ta (OPMYBaHHS T'POMAASHCHKOI'O CYCHiIbCTBA
MPOCTO HEMOXKIIUBI.

Bumuii HaBuanbHU 3aKia] OPUIUYHOTO MPOPUII0 B IBOMY
MPOIIECi BUKOHYE «IIOCEPETHUIIBKY» POJIb — 3a0e31euy€e PUHOK TIpalli
MOJIONUMU (haXiBISIMKM 3 HAJICKHUM PIBHEM TCOPETUYHHMX 3HAHb Ta
MPaKTUYHUX HaBHYOK. Be3yMoBHO, Monoza JII0JHHA, SKa OTpUMaa
BUIIY IOPUAWYHY OCBITY, HIKOJIM HE 3alUIIUThCA Oe3 podotn. MoBa
He mpo Toro cTyjeHTa (ciiyxayda), SKHid MPUHIIOB JI0 BUIIOI KON
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3a 3HAHHSIMH Ta HAaBUYKAMH, MiATBEPPKCHUMH JHUILJIOMOM BiJIITOBIJI-
HOT'O OCBITHBO-KBaNi(hiKamifHOTO PiBHA, a HE MPOCTO «3a TUIIIOMOM,
0 MiATBEPKYE HASIBHICTD BHILOI OCBITH». Y I[bOMY IPOIIECI OJTHUM
i3 3aBJaHb HAYKOBO-TIEAAarOriYHOrO KOJEKTHUBY € 3a0e3ledeHHs Ha-
BYAJILHO-BUXOBHOI'O TMPOIeCy HEOOXiIHOI HAaBUAIBHOIO, HAYKOBOIO,
METOJIMYHOI0 Ta IHIIOK JIITEPATypOI0, OCOOJIMBHI AKIIEHT POOJISTYU
Ha BIACHOMY «IIPOAYKTI», aJKe TUIbKH BiH MaKCHMallbHO BPaxOBY€
HaBYaJIbHY MPOrpamy MeBHOI HaBYAIBHOI JUCIMILIIHU Ta Crienudiky
1l BUKJIQTaHHS.

OnHi€ero 3 HUX € KpUMiHAIIbHE MPaBO Ta BIAMOBIAHI il CymyTHI
HaBYaJbHI JTUCHUIUTIHM KPHUMIiHAIBHO-TIPABOBOI cremianizamii (KpH-
MiHaJIBHUHA TpOLleC, KPUMIHANICTHKA, KPUMiHAIBHO-BUKOHABYE Ipa-
BO, OIEPaTHBHO-PO3LIYKOBA JIisUTbHICTh Ta iH.), sIKi Y CBOIH CYKYyITHO-
CTl CTaHOBIATH OCHOBY (DOpMyBaHHS OCOOUCTOCTI MailOyTHBHOTO
MIPaBOOXOPOHIIA [5, c. 6].

CyuacHuii mepion aepkaBHoOro OyJiBHMIITBA B YKpaiHi Xxapakre-
PHU3YETHCS aKTHBHUM Ta 00’ €KTUBHO HEOOXiJHHM IPOLIECOM YIIOCKO-
HaJIEHHS BITYM3HSHOTO 3aKOHOAABCTBA i MPAKTHUKH HOTrO 3acTocy-
BaHHS, B TOMY 4HCHi Yy cdepi OOpoTbOM 3i 3MOYMHHICTIO. Y
KOMITJIEKC1 B3a€MOIIOB’SI3aHUX Taly3eld TpaBa, IO PEraMeHTYIOTh
CUCTEMHY TIPOTHJIiI0 37T0OYMHHOCTI, ICTOTHE MICI[€ HAJISKUTh KPHUMi-
HAJbHO-BUKOHABYOMY 3aKOHOJABCTBY, OCKUJIBKM € HarajlbHa HEo0-
XiTHICTh pO3pOOIATH Ta BUKOPUCTOBYBATH HAHOUIBII eEeKTHBHI Me-
TOJM Ta MPUHOMH HE TLNTBKH HaBYaHHS, @ i KOHTPOJIO Ta OLIHIOBAHHS
3HaHb 0Ci0, sIKi HaBYAIOThCA B HaBuainbHUX 3akiagax JAKBCYVY, a Ta-
KOXX TIPAaKTUYHUX TPalliBHUKIB.

VY Ham yac crocTepiraeTbes TEHACHIS IMTUPOKOT0 MOMIUPEHHS Ta
BIIPOB/KEHHSI TECTOBUX TEXHOJOTIM y HaBYaJbHUHU mporec. Apke
TECTYBaHHS B Cy4yaCHMX yMOBaX € OJHHMM 3 HaWOUIbII JIi€EBUX Ta
00’ €KTUBHHUX 3aC00IB JIarHOCTUKU W OLIHIOBAHHS HABYAJIBHUX JOCS-
THEHD 0C10, IKI HaBYAIOTHCS, OCKIIBKHA HEMOXKIIMBO JOCIITH 3HAYHUX
3HaHb 0e3 BiAMOBIAHOI0 KOHTPOIIO 33 XOJ0M iX 3100yTTs, 6€3 Biamo-
BiJTHOT KOPETyBaJIbHOI JISUTEHOCTI.

CJ10BO «T€CT» MOXOAMTD 3 AHTJIINCHKOI MOBH 1 B TIEpEKJIaji O3Ha-
4yae «BUIPOOYBaHHS, MEPEBipOoYHA po0OTA, 3aBIaHHS CTaHIAPTHOI
¢dbopMH, SIKE 3aCTOCOBYETBHCS 3 METOIO BH3HAUYEHHS PO3YMOBOTO PO3-
BUTKY, CIIEIaJbHUX 3MI0HOCTEH Ta iHIIUX sikocTel ocodm». [lepeBa-
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ra TeCTiB MOPIBHAHO 3 YCHUM ONUTYBaHHSIM a00 MUCEMOBUMH BiATIO-
BiJIIMHU Ha TEOPETHYHI MMTAHHS TOJISITA€ HAacCaMIIepe] Y CIIPOIICHHI Ta
CYTTEBOMY TIPHUCKOPEHHI TMpolecy TepeBipkd ¢  MiHimizamii
cy0’€KTHBI3MY ITiJ] Yac OI[iHIOBAaHHS 3 OOKY BUKIaaadviB [6, ¢. 3].

[Ipotre, sx mnpaBwibHO 3a3HayatoTh JleHucos C. ®@. Tta IlaB-
noB B. I'., mo «micns yxBaneHHs HOBoro KpumiHanbsHO-BHKOHABYOTO
KoJleKCy YKpaiHu BUJaHO TEBHY KUTBKICTh MIAPYYHUKIB Ta MOCIOHH-
KiB 3 KpUMIHAJIbHO-BUKOHABUOr0 IpaBa, aje JIOBIJIKOBUX BHUJAHb,
MPAaKTUKYMiB, Y TOMY YHCIi i TECTIB CHOCTEPIraeThesl IBHO HEOCTA-
THBO» [7, c. 8]. ToMmy 1100 X0ua O YACTKOBO 3aKPUTH IO MPOTAIUHY
BHIICBKA3aHI aBTOPU JIy’)KE BYACHO BHJIAJM HABYAJIBHUI IMOCIOHUK
(36ipHHK TecTiB Ui KOHTPOJIBHOI MEpPEBIpKU 3HAHb KypCaHTIB, CTY-
JIeHTIB Ta ciyxadiB 3 Kypcy «KpHMiHaIbHO-BUKOHABYE MPABO». —
UYepniris: Akan. JIITC, 2017. — 352 c.).

BukopucranHs 11,010 30ipHHMKA TECTIB y HABYAJIBHOMY IMPOIIECi
JOTIOMOYXKe, Ha JyMKY HOT0 aBTOpiB, TOMY, XTO BUBYA€ KPUMiHAIBHO-
BHKOHABUE MPABO, «3aKPIMHUTH Ta TOTJIHUOUTH PIBEHb 3aCBOEHUX TEO-
pPETUYHUX 3HAHb CAMOCTIMHO, BiJIIOBiJIAal0YM HAa 3allUTaHHS JUIS ca-
MOKOHTPOJIIO, a TOJIOBHE, HABUMUTHCS BUTLHO OPIEHTYBATHCS B KPUMi-
HAJTbHO-BUKOHABYOMY 3aKOHOJABCTBI Ta MiA3aKOHHUX HOPMATHBHO-
MPaBOBUX aKTaX, MPAaBUJIBHO TIYMAuWTH Ta 3aCTOCOBYBATH HOPMH
KpUMiHAJIbHO-BUKOHABUOTO TIPaBa y MPOIECi CBOET MPaKTUYHOI Mis-
npHOCTI» [7, ¢. 8].

Cepen OCHOBHHMX MO3UTHBHHX MOMEHTIB BHUIIEBKa3aHOI poOOTH
CITi/I 3a3HAYUTH TaKi:

- MMiJ] 9ac yKJIaJaHHsS TeCTIB aBTOPH «BpaxyBalll OCHOBHI 37100yT-
KM 1 CydacHi TeHJeHIii pO3BUTKY KPUMIHAJIbHO-BUKOHABYOTO IIPaBay;

- JUis 3a0€3MeUeHHsI «IIPaKTHYHOI CIIPSIMOBAHOCTI HaBUaHHS, HO-
r0 KOMIUIGKCHOCTI Ta IiJBUIICHHS e(EKTUBHOCTI 3aCBOEHHS HaBYa-
JBHOTO MaTepialy CTPYKTypa HaBYAIBHOTO MOCIOHWKA CKIaIaEThCS 3
TPUALSATH TJIaB, KOXKHA 3 SKMX BiIIIOBIa€ TeMi TUIIOBOI HAaBYAJIbHOL
nporpamMu 3 AWUCHMIUIIHE «KpHMiHaJIbHO-BUKOHAaBYE mpaBoy». Kpim
TOT'0, 3 ypaxyBaHHSAM OOCSTY TeM Ta iX CKJIAJHOCTi, OKPEMHUM TeMaM
MPHUCBSYCHO Pi3HY KUTBKICTh TECTOBHX 3aBJaHb;

- B OCHOBY 30ipHMKA TECTIB MOKJIAJCHO Mpalll BiIOMUX BITUN3HSI-
HUX Ta 3apyODKHHMX YYEHUX Y Tally3l KpUMiHaJbHO-BUKOHABYOTO Ta
CYMDKHUX Tajly3eil mpasa;
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- TPUAUIEHO HAJEXKHY yBary HOBOMY IHCTUTYTY KpUMIHaIbHO-
BHKOHABYOI'0 TIpaBa — Mpooariii;

- Y HaBYAJIBHOMY MOCIOHMKY HasiBHUI MaTepiall «I100 BUKOHAH-
Hs TIOKapaHb BiAMOBIHO 10 MDKHAPOJHHUX MPUHIIUIIB Ta CTAHIAPTIB,
aJPKe BXIIUBO, 11100 pe)opMyBaHHS CUCTEMHU BiJOYBajOCh Y MPaBU-
JHHOMY HampsMi, 3 ypaxyBaHHSIM HalCy4acHIIINX HayKOBUX JIOCIHi-
JUKEHBb Ta €BPOINCHCHKOrO JOCBiNY, OJHAK 1 HE OMHHAIOYM OaraToBi-
KOBHI IO3UTUBHHUI [IOCBii MUHYJIOTO BIiTYM3HSIHOI Ta iHO3EMHOI
MEHITEHIIIAPHUX CUCTEMD.

Oco0a1BO MO3UTHBHO BiI3HAYMMO, IO y BHIIEBKa3aHid poOoOTi,
SK 3a3HAYAIOTh CaMi aBTOPH, «JIOCTATHbO YBaru NPHAUISETHCS TH-
TaHHSIM IOJI0 BUKOHAHHS BCIX BH[IB MOKapaHb 3 HABEJCHHSM IpaK-
TUYHUX CHUTYyallifl, sIKi HEOJAMIHHO BUHHMKAIOTh MDK IpalliBHUKaAMU
JKBC, 3 onniei cTopoHH, Ta YB’SI3HEHUMH a00 X 3aCyIDKEHUMH, 3
iummoi» [7, c. 8].

Jly’xe BIIyYHUM 1 JOPEYHUM IiIXOIOM BBa)KAETHCSI BUKOPUCTAH-
HS SIK elirpaM BUCIIOBIB BIIOMHUX MHCIHTENIB Ta (izocodiB 10 BCTy-
My Ta KOXKHOI 3 TPHIISTH TeM HaBUaIbHOTO mociOHuka. Crix Takox
BiZI3HAYMTH, 110 aBTOPH HABOJASATH OKPEMO MepesiKk YHHHIUX HOPMaTH-
BHO-IIPAaBOBUX aKTiB Ta HAaBYAJIbHO-HAYKOBOI JIITEPATYPH JI0 KOXKHOI 3
TeM 30ipHUKA TECTIB.

BaxmBuM € Te, 0 KOXKHE MHUTAHHS TECTiB CYNPOBOMKYETHCS
I’sITbMa aJIbTEPHATUBHIMH BapiaHTaMH BIANOBifeH, MO3HAYEHHUMH
nudpamu 1, 2, 3, 4, 5, 3 IKUX JHIIE OJHA € IPABUILHOI. ToMy Bij-
nmoBizHa MOOy/IOBa TECTIB MOBMHHA CTUMYJIIOBATH 3BEPHEHHS 110
MepuIoKepeN, SKAUMH € TeKCT KPHUMiHaJbHO-BUKOHABUOI'O 3aKOHY,
IHIINX aKTiB 3aKOHOJABCTBA, 110 PEryJIOIOTh CYCHiNbHI BITHOCHHH B
rany3i KpUMiHaJbHO-BUKOHABUOTO MpaBa SIK B YKpaiHi, Tak i B iHIINX
JiepiKaBax.

BBakaemo, 110 aKIIEHT Ha TOYHI FOPUIUYHI (POPMYITFOBAHHS B Te-
CTax He JIMIIe HeoOXiAHUH, a i TOMyCTUMHIA 3 OISy HA BIAKPUTICTh
BOr0 30ipHMKA, MOKIIUBICTh HOr0 BUKOPUCTAHHS HE JIMIIC B HaB-
YapHOMY MPOIIEC VIl KYPCaHTIB Ta CIyXadiB IOpHINYHUX HaBYAIb-
HUX 3aKJIaJiB BiAMOBITHOrO Mpodinto, a i y cucremi ciy:x00Boi mia-
rotroBku nepcoHany JAKBCY, konmu mpakTH4HWI TMpamiBHUK Mae
3MOTY KOPUCTYBATHCSl BCiMa HEOOXiTHUMH JpKEpenaMH Ta IepeBipH-
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TH piBeHb CBOEI 00I3HAHOCTI 3 KPHUMiHAIBHO-BUKOHABUMM 3aKOHO-
JABCTBOM 1 TIPABOM.

Sk migEcyMoK 3a3HaYMMO, [0 MM BOAYa€EMO NMPH3HAYCHHS IHOTO
30ipHHKa TECTiB Y Oro BUKOPHCTaHHI HE TUTBKH i HE CTUIBKH SIK 3Ha-
PSS KOHTPOIIO 3a MiArOTOBKOIO KypCaHTIB Ta CiyXauiB, 3a 3aCBOEH-
HSM HAMH HaBYAJIGHOTO MaTepialy 3 HaBYaJbHOTro Kypcy «KpumiHa-
JBHO-BUKOHABYE TIPaBO», a ¥ sIK 3ac00y CTHMYJIOBaHHS MPAKTHYHHX
npaniBaukiBe JJKBCY 1o mocTiiiHOro MOHITOpPMHTY pIBHSI BIACHHX
3HaHb, 00 NPaBUIBHO 3aCTOCOBYBATH X Y CBOIH JisTIBHOCTI.
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